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LAW REPORTS* 
IV... SYSTEM oF COURTS AND PLEADINGS IN ENGLAND. 


As a preliminary to the consideration of English Reports 
I propose, in this lecture, to give an account of the system of 
Courts and of pleadings in England. 

The English Courts are descended from the Witanagemot 
or the General Council of the Saxon Kings. William the 
Conqueror is said to have separated its judicial from 
its other functions and made them over to Aula Regis 
or .the King’s Council presided over by the Chief Justiciar. 
The Council was composed of the chief officers of State assist- 
ed by the Justiciars and the Barons. This Court followed 
the King wherever he went. This was naturally very incon- 
venient to parties and a certain amount of devolution of duties 
also was felt necessary. The Court of Common Pleas was 
accordingly established and the Magna Carta provided that 
it should not be going about with the King, but must be perma- 
nently stationed at Westminster. It was so called because 
it had to do with Common Pleas ‘or civil actions between sub- 
ject and subject as distinguished from the pleas ob the Crown 
or criminal cases. That Court was, according to Coke, “ the 
lock and key of Common Law.” It had exclusive jurisdic- 
tion over real actions and a concurrent jurisdiction in actions 
personal and mired. It was presided over by 
a Chief Justice and four puisne Justices. Later on, it 
came to have a certain amount of appellate jurisdiction under 
certain statutes, ¢. g.,"from the decisions of the revising barris- 
ter (under 6 & 7 Vict. c. 18) and under the Railway and Canal 
Traffic Act (1854). | 

From time to time there was further devolution and a 
Court of Chivalry was established by Edward I to take cog- 
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nizance of contracts relating to deeds of arms and war over 
which the Constable and Marshal presided. The Steward 
8f the Household presided over another Court constituted to 
regulate the King’s household from which sprang the Palace 
Court in the time of Charles I. This was abolished in 1849. 
The High Steward with the barons formed the tribu- 
nal for trying peers and the right of reviewing decisions 
of the Lower Courts was also vested in it. This power is 
now vested in the House of Lords. 

Similarly, the Court of Chancery, presided over by the 
Chancellor, issued writs under the Great Seal in all actions. 
The Exchequer Court managed the King’s revenue. What- 
ever jurisdiction remained was vested in the Court of King’s 
Bench. It was so called because in theory, the King is pre- 
sent at its deliberations and justice is administered by him per- 
sonally. Hence the phrase coram rege. Its jurisdiction was 
high and transcendent. It kept all Courts of inferior jurisdic- 
tion within bounds. It might remove proceedings from those 
Courts to itself by what was called the writ of certiorari or by 
the . writ - of prohibition, prohibit their further 
progress in those Courts. It  superintended all 
civil corporations by - the right of the King 
who was the visitor. By writs of quo warranto, or actions 
in the nature of the writ of quo warranfo, it restrained usurpa- 
tion. of office. By the prerogative writ of mandamus, it 
directed Magistrates and others to do their duty. It had 
cognizance. on the Crown side of all pleas 
of the Crown. It protected the liberty of the sub- 
ject by spegdy and summary interposition with the writ of 
habeas corpus requiring any person illegally confined to be 
produced before it. From the duty that this Court had of 
keeping the Lower Courts within bounds, in (1906) 1 K. B. 
32, was inferred- the right to punish contempts which had a 
tendency to interfere with the impartial administration of 
justice by those Courts. “This,” said Willes, J., who deli- 
vered the judgment of the.Gourt, '" was only the exercise of the 
duty of seeing that they did impartial justice and if and when 
the attainment of that end required that the misdeeds of others 
should be-corrected as well as the misfeasances of the inferior 
Courts themselves, it seems to us that it is no departure from 
principle but only its legitimate application to a new state of 
things if others whose conduct tends to prevent the due per- 
formance of those duties by these Ceurts have to be corrected 
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as well as the Courts themselves.” A general power to pre- 
vent abuses and oppression is claimed for this Court and 
Hawkins in his Pleas of the Crown states: ‘‘ Neither is & 
necessary in a prosecution for any offence in this Court to show 
a precedent of the like crime formerly punished here, agree- 
ing with the present in all its circumstances, for this Court 
being the custos morum of all the subjects of the realm, wher- 
ever it meets with an offence contrary to the first principles of 
common justice and of dangerous consequence to the public 
if not restrained, will adapt such a punishment to it as is suit- 
able to the heinousness of it.” Its civil jurisdiction was con- 
fined to actions of trespass or injury committed vi ef armis or 
actions in which the defendant was an officer of the Court or 
was in the custody of the Marshal. It was the Court of 
Error from the Courts Palatinate and the Court of Appeal 
from the Common Pleas and Exchequer Courts under certain 
statutes for certain matters till the Exchequer Chamber was 
constituted. Tull 1830, appeal lay from it to the House of 
Lords. By a statute of that year, appeals were made to lie 
from the three superior Courts of Common Law to the Ex- 
chequer Chamber consisting of the Judges of the two Courts 
other than the Court from which the appeal came. 


The Court of Exchequer had exclusive cognizance of 
actions .relating to debts or duties leviable from the subject. 
The Judges were known/as Barons, the chief being known as 
the Chief Baron. It had concurrent equity jurisdiction with 
the Courts of Chancery. This work latterly became very 
extensive ; as a result the equity jurisdiction was transferred 
to the Court of Chancery in 1841. > 


The way in which these Courts clutched at jurisdiction is 
an interesting chapter of English legal history. It was one 
of the fundamental points in the practice of the Commor Law 
Courts that they could not decide a.case in’the absence of the 
defendant. In the Common Pleas, if the defendant did not 
appear on the writ, a summons would be issued. On the 
summons the Sheriff tould order the defendant to find suréties 
for appearance. If he fafled to secure the attendance of 
the defendant with that, he could distrain his lands. If 
that also failed, he could outlaw him after which if 
he appeared in public he could be arrested and 
brought before the Court. All this was a very laborious pro- 
cess and cost much. The King’s Bench #md the Exchequer 
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Courts being specially concerned with the Kjng’s business had 
the powerful weapon of capias ad respondendum, a writ direct- 
ed to the Sheriff to arrest the defendant. To avail themselves 
of this superior process, parties went to the King’s Bench 
pleading a wholly fictitious trespass vt et armis adding ac 
etiam (that is, and also) a claim in debt. It was part of 
the established jurisdiction of the King’s Bench to regulate 
the affairs of all prisoners in custody of the King’s officers. 
Once arrested for trespass, the defendant was de facto in the 
custody of the King’s,officers and the case would be within the 
competence of the King’s Bench. The plaintiff had the defend- 
ant before the Court without the costly process abovemention- 
ed necessary in the Common Pleas and the Court had fresh 
business. It was easier still and less costly too to assume that 
he was already in the custody of the Court. ‘This, no doubt, 
could be done only with the connivance of the Court, 
but the connivance of the Court being secured, (for the fees 
were tempting) what is called a Bill of Middlesex came to be 
presented instead of the original writ. It alleged that the 
defendant had escaped from custody and was in Middlesex or 
was lurking or roaming about elsewhere. On those allega- 
tions the defendant could be arrested and the trial could be 
continued in the King’s Bench. 


The Court of Exchequer improved its business by resort 
to the writ of Quo minus in which the plaintiff averred that he 
was the King’s debtor, that the defendant owed him money and 
that as hesdid not pay, he was unable to pay the King’s debt 
and hence the action. These allegations could not be 
travemed.~s 


The Court of Common Pleas had, as I said before, px- 
clusive jurisdiction over real actions. These actions were. 
very technical and.as such very unpopular and they were also 
important kinds of action which the other Courts did not like 
to do without. This objective was attained by the 
invention of the writ of ejectment or rather by its application 
to suits on title, which could be prosecuted in any of the 
Common Law Courts: It was so made applicable in the 
17th Century. Originally it was only an action by a lessee 
for damages against any trespasser. For a long time it was 
his sole remedy but subsequently somewhere in the 15th 
century, it came to,be held that he could recover the land also 
in that form of @ction. The way in which such an action was 
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adapted to the trial of freehold title to land was by alleging a 
lease to a nominal person, an entry by him and an ouster. by” 
another nominal person. It was obvious that an adjudication 
so arrived at would not bind the actual occupant of the 
land. The Court accordingly insisted on notice being given 
to the person in occupation also.and gave the latter leave to 
defend on terms, viz., on his ‘ confessing the lease, entry and 
ouster.” ° Thus what ostensibly was an action by Doe, the 
fictitious lessee against the fictitious intruder Roe became an 
action by the real owner of the freehold against the person 
actually in occupation in which the whole title was gone into. 
The Court of Common Pleas could not see its business thus 
taken away by the other Courts without making some attempt 
to get part of their work. This was done by adding to every 
sort of action a claim of debt ‘ac etiam’ which enabled it to 
secure the arrest of the defendant by what was called a mesne 
process. By legislation, the power of arrest on mesne process 
was extended to the actions of detinue and replevin in 1352, 
and to action on.the case in 1503 which, by that time, included 
all actions on contracts. Thus all the Courts came to acquire 
practically identical jurisdiction with powers of arresting on 
mesne process. 

The origin of the Chancery Courts is wrapped up i in great 
obscurity and various theories of its origin have been suggested. 
One theory is that the Lord Chancellor exercised the residuum 
of power that remained in the Council after the distribution 
of some of it as set forth above between the various Com- 
mon Law Courts by which he dispensed justice in cases not 
remediable by the ordinary law Courts. According to others, 
the Chancellor being in charge of the work of issuing original 
writs, whenever he found that proper remedy was not avail- 
able by the ordinary writs he retained the case for trial before 
himself. According to others again, his jurisdiction arose 
from the practice of referring petitions presented to the King 
for the exercise of his grace to the Chancellor. As 
representing the superior residuum power, the Chancellor used 
to be called “the foot and basis’ of the civil jurisdiction of 
Courts.” The jurisdiction of Chancery was established 
and was in full operation during the reign of Richard IJ. From 
the records recently published it seems to be clear that in the 
early times the principal business of this Court was not uses but 
interference in case of trespass, assault, etc., in Wheh parties 
could not get redress in the Common Law Courts owing 
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¿tO the power and influence of the defendant. The invention 
of the writ of subpæna by Waltham, Bishop of Salisbury, in 
the seign of Richard II gave increased efficiency to the Court. 
The introduction of uses and trusts at a later period gave it 
fresh scope for activity. The Chancellor's Court had 
certain advantage over the Common Law Courts. The 
Common Law Courts could not issue an injunction 
and ‘could not direct specific performance. They could 
not order discovery, or issue interrogatories or examine 
parties. The Chancery Courts could do all these things. 
The technicalities of pleading of the Common Law 
Courts were unknown to them. There the 
action commenced not with a writ but with a bill or complaint 
setting forth all the facts on which the Chancellor was asked 
to do justice. There was great jealousy between the Com- 
mon Law Courts and the Chancery Court and matters 
came to a head in James Vs time during the Chancellorship of 
Lord Ellesmere when the question was raised whether the 
Equity Court could give relief after a decree was passed in the 
Common Law Courts. Coke was then the Chief Justice of the 
King’s Bench. The King pronounced in favour of the juris- 
diction. Lord Bacon, who succeeded Lord Ellesmere, reduced 
the equity practice into a regular system but did not sit long 
enough to effect any great change. His successors did little 
to improve it till we come to the time of Lord Nottingham 
who was appointed Chancellor in 1673. He was a great 
lawyer and built up equity jurisprudence on wide and rational 
foundations. He is called the Father of Equity. But it 
was during the time of Hardwicke that the most substantial 
additions to the equity law were made. The succes- 
sive catchwords of the Chancellors’ equitable jurisdic- 
tion supply the best key to a historical explanation of 
the equity doctrines at various times. It was at first regarded 

asa matter of grace and next as a matter of conscience. The 
first contributed the idea that the remedy was discretionary. 
From the second arose the theory that equity operated in per- 
sonam and it was also respohsible for the growth of many ideas 
as to trust and for the practice of granting relief on various 
grounds of fraud not taken cognizance of by the Courts of 
Common Law. Nottingham and Hardwicke added another 
idea__equality, that equality is equity which was made use of 
specially in. the administration of the estates of deceased per- 
sons. By reason of the more efficacious remedies possessed by 
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the Chancery, questions relating to administration were taken, 
to the Equity Courts in preference to the Common Law 
Courts. R 


From the time of Henry VIII, the Chancellor 
had the assistance of the Master of the Rolls in administering 
equity. He was originally only the chief of the Masters in 
Chancery. Cardinal Wolsey was the first to devolve judicial 
duties on him. In the 19th Century the work of Chancery 
increased and it was found necessary to appoint Vice-Chancel- 
lors also. That was by 53 Geo. III, c. 24 (1813). In 
¥842, when equity jurisdiction was transferred from Exchequer 
Court two more Vice-Chancellors were appointed to do the 
increased work. There was great delay in Chancery which 
is well caricatured by Dickens in Bleak House, no 
doubt. partly due to the great .amount of work that 
fell to be done by these .Courts. The methods 
of Chancery also were partly responsible ‘for it. 
First, there was a hearing before the Master of the Rolls or 
the Vice-Chancellor and then a re-hearing before him and 
then an appeal to the Chancellor, then a re- 
hearing before him and finally an appeal to the House of 
Lords. After 1851, the Appeal Court consisting of Lord 
Chancellor and two Lords Justices heard appeals from the 
Master of Rolls and the Vice-Chancellors and from 
thence, the appeal lay to the House of Lords. The Lord 
Chancellor had, in addition to the jurisdiction referred to 
above, the right of supervision over all charters, letters patent 
and such other public instruments. He was the visitor in the 
right of the Crown of all hospitals and colleges of Royal 
foundation. , He was the guardian of infants and lunatics. | 


_ Matrimonial and téstamentary jurisdiction was 
originally exercised only by ecclesiastical’ authorities, that 
is to say, the Bishop and the Archbishop.. During 
the Commonwealth, much of the work done by these 
was done by the ordifiary Courts. After Restoration, 
though’ most of the work they used to do previously 
did not come back to them, matrimonial and testamentary work 
did and it continued to be done by them till 1857. In that year 
the Court of Probate was created to exercise 
jurisdiction. in relation’ to the granting and re- 
voking of probate and letters of administration. 
It ‘possessed the same powers-throughout England. as 
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ethe Prerogative Court of the Archbishop of Canterbury. 
From the Probate Court, the appeal lay to the House of Lords. 
In the same year, a Court for Divorce and Matrimonial Causes 
was also established to exercise the jurisdiction hitherto vested 
in Ecclesiastical Courts in matters of matrimonial as 
well as the jurisdiction newly created by that Act. The Lord 
Chancellor, the Chief Justices and the senior puisne Judges 
of the three Common Law Courts, together with the Judge of 
the Probate Court styled the ‘ Judge ordinary,” were its 
Judges. From the “ Judge ordinary ” appeal lay to the full 
Court. l 

Justice was described by an Admiralty Judge of the 17th 
Century as having two wings, one of which spread itself over 
the land and the other (the Admiralty Court) over the water. 
It was originally the Court of the Lord High 
Admiral exercising jurisdiction through his deputy over mari- 
time causes arising on the High Seas not being within the juris- 
diction of any of the Common Law Courts. It was a Court of 
high antiquity, dating it is said, from the time of Richard 1, 
but certainly from the time of Edward III. It was a Court 
of limited jurisdiction liable to prohibition from the Common 
Law Courts. They checked by that means the propensity of 
that Court like other Courts to extend its jurisdiction. The 
Common Law Courts themselves acquired some jurisdiction 
over matters within the jurisdiction of the Admiralty Court by 
permitting the plaintiff to feign that the contract though made 
on the High Seas was made in some county within the 
jurisdicgion of the Common Law Courts. This Court came 
into prominence during the Napoleonic wars owing to the large 
amount of Prize Work it had to do. In 1798, when Lord 
Stowell was appointed to the Court it attracted very consider- 
able attention. In 1840, the Admiralty Courts Act 
was passed, which reconstituted the High Court of 
Admiralty... Its jurisdiction was further extended by 
the Admiralty Courts Act, 1861, and the Merchant 
Shipping Acts. Appeals lay from this Court to the Privy 
Council. The law administered by this Court was not the 
“ordinary Municipal Law of the country but the law which ` 
the English Court of Admiralty either by Act of Parliament 
or by re-iterated decisions and traditions and principles has 
adopted as the English Maritime Law.” It is derived from 
various sotrces,_the laws of Oleron, the Digest and 
the ordinances. Prior to the Naval Prize Act, 1864, 
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jurisdiction in matters of prize was exercised by the High 

Court of Admiralty by virtue of a commission issued by the, 
Crown under the Great Seal at the commencement of each 

war. The Court was commissioned to try cases before it 

according to the course of admiralty and the law of nations. 

In (1916) 2 A. C. 77 a question arose as to how far the Crown 

had power to alter or prescribe by orders in Council the law 

the Prize Court had to administer. It was held by the Privy 

Council that it had no such power. 


Sittings in Banc (or Bench) of the various Courts were 
before the coming into operation of the Judicature Acts held 
at Westminster. ; Such sittings were distinguished from single 
Judge sittings in Chancery, Bankruptcy, Admiralty or Divorce 
Courts or in the Assizes. Three Judges constituted 
the Court and for the most part questions of law and applica- 
tions for new trials were dealt with by it. The work included 
in the case of King’s Bench regulation of criminal proceedings. 
It dealt with special cases and demurrers and also regulated the 
practice of Courts. The Judges sat by rotation, the Chief Jus- 
tice presiding.Sometimes one Judge alone sat for justifying bail, 
discharging. insolvent debtors, administering oaths, deciding on 
matters of motion and for even making rules with the same 
force and value as might be done by the Court in Banc till set 
aside by the latter. These sittings took place in what was called 
Bail Court. The business of the Court in Banc was trans- 
ferred to the Divisional Court by the Judi- 
‘cature Act of 1873. ByS.17 of the Appellate Jurisdic- 
tion Act, 1876, every action and proceeding in the High Court 
and all business arising out of the same should be tmed by a 
single Judge. Appeals from a single Judge in all matters of 
practice and procedure as well as judgments in action and-pro- 
ceedings lie to the Court of Appeal. What appellate work 
still remains is done by the Divisional Court. 


The Assize and Nisi Prius Courts acted as auxiliaries to 
the Court as such. All they did was.to try questions of fact 
submitted to them and to’return the findings of the jury where- 
upon thé Court would proceed to give judgment or to 
hear the parties further on the question__for whom judgment 
was to be given. These issues of fact had to be tried at 
Westminster unless nisi prius, i. e., unless before that time, 
the Justices themselves went into the counties in which case 
these issues were tried locally with the jury.” 
B ‘ f > A 
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The first rude foundation of the Bankruptcy Law was 
elaid by the statute, 34 & 35 Henry VIII,c.4. It was directed 
against the fraudulent debtor. The Lord Chancellor, the Lord 
Treasurer, the Chief Justices of either Bench and Judges of the 
Privy Council were empowered by the Act to take the offender’s 
lands, and to sell them for the satisfaction of the creditor's 
rate and rate alike. 13 Eliz. c. 7 was aimed at voluntary 
settlement. By.7 George I, c. 31 debts payable in the future 
are made provable in Bankruptcy. 1 & 2 William IV, c. 56 
first introduced the Court of Bankruptcy and the Official 
Assignee. . 


' For a long time only traders were entitled to the privi- 
leges of bankruptcy. After a series of Acts commencing in 
1813 designed for the protection of honest but insolvent deb- 
tors, finally came the Bankruptcy Act of 1861, which extended 
the relief of bankruptcy to non-traders as well. After a great 
deal of experimenting the legislature in 1883 adopted 
official-administration accompanied by consultation with credi- 
tors “ The estate for the creditors ” is its motto not for the 
debtor nor for the trustee. It has also a disciplinary charac- 
ter; it inculcates and enforces a high standard of commercial 
morality. In 1825, a Court of Bankruptcy with a Chief and 
3 puisne Judges was ‘established of whom 3 were to act as 
a Court of Review or Appeal with a staff of subordinate com- 
missioners acting under the fiat of the Court. In 1847, the 
Court was abolished and its Jurisdiction was transferred to a 
Vice-Chancellor to be designated by the Lord Chancellor for 
the purpose. On the establishment of the Court of Appeal 
in * Chancery the Appellate Jurisdiction in Bankruptcy was 
transferred to that Court. In 1869, a Court known as the 
London Court of Bankruptcy was established as a principal 
Court of Record. It was a Court of Equity as well as of 
law having jurisdiction in the metropolis and the Chief Judge 
possessed all the jurisdiction of a Judge of one of the superior 
Courts of Common Law and of a Judge of the High Court of 
Chancery in addition to the special jurisdiction in Bankruptcy. 

The multiplicity of Courts and procedure led to the great- 
est confusion.: ‘The commissioners appointed in 1869 recom- 
mended their fusion and as a result, in-1873, the several Courts 
were united and consolidated into one Supreme Court of Judi- 
cature, consistjng of the Lord Chancellor, the Lord Chief 
Justice of Egland, the Lord Chief Justice of Common Pleas, 
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the Chief Baron of Exchequer, the pu es and the 
Barons, the Master of the Rolls and the Judge of the High 
Court of Admiralty. All these had to possess equal power, 
authority and jurisdiction. To make the transition 
casy, the Court worked in five divisions. (i) Queen’s Bench, 
(11) Common Pleas, (iii) Exchequer, (iv) Probate, 
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Justice of the Common Pleas and the Chigf ppvofNBxches..\ ey 


mon Pleas, and Exchequer were consolidattd firo one, the- y 


Queen’s Bench Division. Both the Laa Nimmo _ 
and the Master of the Rolls ceased to be pene 
Judges of the Supreme Court subsequently. \ ) 9 ON 


A Court of Appeal was one of the things ‘strongly recom- ~ > 
mended by the commission. The Court of Appeal so constituted 
consisted of the Lord Chancellor, ex-Lord Chancellors, the 
Lord Chief ‘Justice, the Master of the Rolls and the President 
of the Probate, Divorce and Admiralty and of a certain num- 
ber of ordinary Judges known as Lord Justices. ‘In the Court 
of Appeal was vested the appellate jurisdiction of the Lord 
Chancellor, the Court of Appeal in Chancery and Bankruptcy, 
the Court of Exchequer Chamber and of the Judicial Commit- 
tee in appeals from Admiralty. In Admiralty matters, how- 
ever, so far as Prize Courts go, the appeal still lies to the Privy 
Council. From the Court of Appeal appeals lie to the House 
of Lords. The Court of Appeal has original jurisdiction in 
certain matters in which the Lord Chancellor had jurisdiction 
like lunacy. ' : 


The Privy Council was the permanent 
council of the King composed of the principal 
officers of State_the Lord Chancellor, the Justiciar, 
the Lord Treasurer and two Archbishops. It exercised legisla- 
tive, executive and judicial functions. After the establishment 
of the Courts of Common Law, petitions used to be presented 
to the King in Council especially in cases where the Courts 
were likely to be intimidated by a powerful defendant. If 
such a petition raised a question of law it was usually referred 
to the Chancellor and out of this practice grew the Chancery 
jurisdiction. But the King still claimed widg jurisdiction and it 
was a committee of this council which acted ag Star Chamber. f 
The Chamber was abolished-in 1640, since theft, the Council 


12 THE MADRAS LAW JOURNAL. [you. 


‘has not acted as an original Court. The Act of 1640 did not 
*take away the appellate jurisdiction. The English subjects 
of the King used to go to the King in Parliament and in course 
of time the House of Lords was recognised as the Court of 
Appeal, but the King’s Council remained the Court of Appeal 
for the King’s subjects abroad. Down to 1833, appeals to 
the King in Council were few and were heard by Committees 
specially appointed. In that year, under 3 & 4 William IV, 
€. 41,-a Judicial Committee was constituted. It consists ofall 
the members of the Privy Council holding or having held the 
office of Lord President or Lord Chancellor or any of the high 
judicial offices mentioned in the Appellate Jurisdiction Acts of 
1876 and 1887, that is to say, the Lords of Appeal in ordinary, 
the Judges of the Supreme Courts of England or Ireland or 
the Court of Session in Scotland. By the Act 
of 1833, the King was authorised to appoint 
any two other persons being Privy Councillors, 
who have held the office of a Judge in the East 
Indies or in any of His Majesty’s Dominions beyond seas. By 
58 and 59 Vic. c. 44 it was enacted that Judges of certain 
Colonies should if members of the Privy Council be members of 
the Committee. In 1897, the Chief Justices of Canada, Cape 
Colony and South Australia were sworner of the Council and 
became members of the Committee. In cases arising under 
the Clergy Discipline Acts, the Committee is assisted by three 
bishops acting as ecclesiastical assessors. In appeals from 
Colonial Admiralty Courts, they are assisted by two nautical 
assessors. These assessors are not responsible for the judg- 
meat. 9% 

There is an appeal to the Privy Council in criminal cases 
als with special leave. As Viscount Haldane 
said, in 44 Cal. 876: 44 I. A. 137, “The general 
principle is established that the Sovereign in Council 
does not act, in the exercise of the prerogative right to review 
the course of justica in criminal cases, in the free fashion of 
a fully constituted Court of Criminal Appeal. The exercise 
of the prerogative takes place only where it is shown that 
injustice of a serious and substantial character has occurred. 
A mere mistake on the part of the Court below, as for 
example, in the admission of improper evidence, will 
not suffice if it had not led to injustice of a grave character. 
Error in procedure may be of a character so grave as to war- 
rant the interference of the Sovereign. Such error, for 
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example, may deprive a man of a constitutional or statutory 
right to be tried by a jury or by some particular tribunal or it 
may be caused to such an extent as to cause the outcome of 
the proceedings to be contrary to fundamental prihciples 
which justice requires to be observed.” See 12 A. C. 459, 
"4I C. 568,21 M. L. J. 374 and 26 M. L. J. 621. 
In 36 M. s01, where inadmissible evidence was admitted and 
there was not enough other evidence to support the conviction, 
their Lordships interfered. The judgment takes the form of 
2 report to His Majesty ; if there is any diference of opinion, 
the report embodies the views of the majority alone and the 
dissenting opinions are withheld. In 2 P. D. 276, Kelly, C. B. 
claimed the right to let it be known that he differed, but an 
order in Council ruled to the contrary. 

There is an appeal to the King in Council from the highest 
Civil Court of each separate colony or province sometimes as 
of right and sometimes on leave taken. Appeals from Con- 
sular Courts lie to it. Under the Naval Prize Act, appeals 
from the Prize Court lie to it. Under various Acts, appeals 
from Ecclesiastical Courts also lie to it. Appeals lie to it 
from all the highest Courts of the Empire unless that right 
is expressly taken away. Now that the Irish Free State is 
constituted as a separate entity, appeals from that State lie to 
the King in Council and not to the House of Lords. 

` The House of Lords has both original and appellate 
jurisdiction. Original jurisdiction it has in the trial of Peers 
for treason, felony or misprison and in the matter of impeach- 
‘ment of a commoner or Peer. Claims to peerages are tried 
by the House through a Committee of Privileges. Ite also 
‘tries controverted questions of election of Peers and contempt 
cases, i. e., contempt of its own authority. 
peals lie to the House of Lords from the judgment 
of the Court of Appeal in England or of any Court of Scotland 
or Ireland from which an error or appeal lay to 
the House of Lords by common law or statute. An appeal 
also lies from the Court of Criminal Appeal on the certificate 
of the Attorney-General. The lay Peers have; strictly speak- 
ing, the same right to vote on judicial questions as they have 
on other questions. But since 1883, no lay Peer has attempt- 
ed to exercise it. No appeal can be heard unless any three 
of the following are present the Lord Chancellor, the Lords 
of Appeal in ordinary, and such Peers of Parljament as have 
held high judicial office, 1. 'e., that of Lord Chancellor, pal. 


* 
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Judges of the Judicial Committee, the Judges of the Supreme 
Court of England or Ireland or the Court of Session. The 
Lord Chancellor, if present, presides. 

Ih criminal cases, till we come to recent statutes, there 
was no appeal. A writ of error lay to the King’s Bench 
Division from all inferior criminal jurisdictions. Error might 
be brought for mistakes in indictment as when an offence is 
improperly or insufficiently described therein or in the judgment 
or other parts of the record. Writs of error in case of mis- 
demeanour were not allowed as a matter of course, but only 
on probable cause being shown to the Attorney-General. The 
King’s Bench Judge trying a case might reserve a point for 
the consideration of all the Judges respiting sentence or post- 
poning judgment. In the case of miusdemeanours, tried 
by a special order on the nisi prius side, a new trial might be 
moved for or obtained as in civil cases. Under the Crown 
Cases Act, 1848, the Judge at a trial under 
commission of oyer and terminer or of gaol delivery or the 
Justices at Quarter Sessions, had a discretion to reserve any 
point of law. Such a point of law was argued before a Court 
consisting of five or more Judges of whom the Lord Chief 
Justice had to be ome. By an Act of 1907, a Court of Criminal 
Appeal is constituted, of which the Lord Chief Justice and all 
the puisne Judges are Judges. Appeals should be heard by 
not less than three. Appeals lie on questions of law as a 
matter of right ; on questions of fact or mixed questions of 
fact and law by leave of the Judge who tried the case or of 
the Court of Appeal _—on. sentence alone by leave of the Court 
of Appeak The Court of Appeal takes the place of the 
Court of Crown Cases reserved. 

The rules of pleading play such an important part in 
the English Law and are so much mixed up in the determina- 
tion of substantive law that a failure to bear in mind the rules 
as to pleadings might give a wholly false impression of the 
legal value of a precedent. These rules were framed in the 
days of Plantagenets and continued the same till the Common 
Law Procedure Acts and the Judicature Acts revolutionised the 
procedure by a system of simple and straightforward pleadings. 
The practical utility of the rules of pleadings had been seri- 
ously impaired by the over-subtlety of pleaders and by the 
rigour with which the Courts applied the rules. 

Pleadings were oral till the time of Edward IIT when 

the rule was made that they should be in writing. The plead- 
4 
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ings used to be entered in the rolls of the Court. In the time 
of Edward IV the practice of exchanging pleadings before 
entering them on the rolls came into vogue. At Common Law, 
the usual method of starting an action was by an origingl writ. 
After the writ was issued, the plaintif had to file a statement 
of his claim which was called a conte or count. If there 
should be any variance between the writ and the conte, 
the suit failed. Defendant’s reply to the plaintiff's 
claim was called a plea. If plaintiff took exception to the plea, 
that was called a reply. Defendant’s answer to it would be 
a rejoinder. The pleadings might be continued by a sur-re- 
joinder of the plaintif. Defendant’s further reply to it would 
be sur-rebutter and so it would merrily go on. Plaintiff 
had to state the facts on which his cause of action depended. 
Each cause of action had to be separately stated, but number 
of such causes of action could be combined provided different 
kinds of action were not combined in the process. If one 
count disclosed two causes of action, it was bad for doubleness 
or duplicity. The facts proved at the trial should not vary 
with the facts stated. If there was a variance, the action 
failed, the Court having no power to amend. ‘There were 
seven classes of personal action’, three in contract, viz., debt, 
covenant and assumpsit and four in tort, viz., detinue, trespass, 
trespass on the case and replevin. One kind of action could not 
be combined with another till 1852 when the Common Law 
Procedure Act provided that causes ‘of action 
might be combined provided they were . between 
the ` same parties. Each plea had to be a 
complete answer to each count. Any plea which gave two 
answers to one count was bad for duplicity. Any plea Which 
was inconsistent with itself was bad for inconsistency but it 
might be inconsistent with another plea. Pleas were of two 
kinds, dilatory pleas and pleas in bar. Dilatory pleas were 
pleas of jurisdiction or in abatement. The latter applied 
where there was an objection like non-joinder of parties. Pleas 
in bar were those that went to the merits. There were 
general traverses, that‘is, a general denial like not guilty, non 
est factum and common traverses, that is, a specific denial of 
facts. Pleas in confession and avoidance were pleas in 
justification” or excuse or discharge. Estoppel was 
another kind of plea. Demurrer was a plea which, for pur- 
poses of the plea, admitted the matters ‘of fact alleged but 
denied their sufficiency in law to support the ‘claim. Till the 
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Common Law-Procedure Act, 1852, a party could not plead as 
well as demur to the same pleading. All these complicated rules 
of pleading did not make for clearness. Each 
party. was bound no  doubtto state the points 
he wanted to raise with precision. Nevertheless all 
the other side would know is that plaintiff would prove 
certain set of facts which would sustain the legal conclusion. 
Plaintiff might, for instance, ‘sue for money received by the 
defendant for plaintiff’s use. A claim of that sort could be 
sustained in half a dozen ways. It was not necessary for the’ 
plaintiff to say in which one of those ways he was going to sus- 
tain the action. Similarly with the defence. In an action for 
goods sold and delivered the defendant might simply plead that 
he was never indebted as alleged. He need say no more in 
his pleading. He might give evidence at the trial either that 
the goods were not ordered, or that they were not delivered or 
that credit has been given or that the contract was bad for 
‘want of writing under the Statute of Frauds. To mitigate 
the defects of the Jury system which had come to be the pre- 
vailing method of trial of questions of fact,* it also became 
usual in certain forms of action to have recourse to a process 
known as color by which, by the narrating of a fictitious story, 
the issue of fact was converted into an issue of law. It was so 
called because by giving the plaintiff the show or color of a 
title inferior to himself and asking the judgment of the Court, 
the general issue was avoided. Till the time of George II, no 
set-off could be pleaded at law but even after the statute 
(2 George II, c. 22) it could be pleaded only where claims 
on both sides were liquidated demands. 


Some of those defects were removed by the Common Law 
Procedure Act. The venerable technical rules as to joinder 
of parties and claims, abatement of writs, fictitious averments 
in pleadings, “color, ” inconsistent pleas and as to including 
several matters in one plea were all abolished. Actions were 
to be commenced with a simple writ of summons. | The action 
of ejectment was simplified. Courts were given unlimited 
power of amendment. 


The Chancery pleadings, also, though elaborate, were less 
technical and had more regard for substance. All actions in 
Chancery began with bills. The facilities for discovery, inter- 
rogatories, made parties more aware of the facts that they 
had to prove er disprove, 
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The Judicature Act made a thorough change in the law 
of pleadings. It abolished forms of action. It compelled 
parties to state facts on which they sought relief and not merely 
conclusions of law. The general issue was abolished. So 
also demurrers. The party could formerly insist upon his 
demurrer being separately argued. It is only by order of Court 
or by consent of parties that it can be argued separately now. 
Equitable pleas and defences can be raised now in common law 
actions and effect given to them. Large powers of counter- 
claiming also are given. <A third party procedure has been 
introduced, that is to say, third parties might be brought in as 
defendants against whom indemnity or contribution is claimed 
by the defendant and decree given against them. The very 
names of pleadings are changed. On some of these points 
it will be found that the English Procedure is in advance of 
the Indian. 


As regards appeal, there was a difference in the point of 
view of Common Law and Chancery. At Common Law, an 
appeal lay by way of error, on matters of law apparent on the 
face of the proceedings. The party aggrieved had to sue 
out of Chancery a writ in error which directed the 
Chief Justice or Chief Baron or the Judge of the inferior 
Court concerned to send a manuscript of the record to the 
Appellate Court. In 1852 a simpler method was substituted 
of alleging errors in the statement of grounds of appeal served 
on the other side so as to supersede execution until default in 
bail or afirmance of judgment or until the proceedings are 
otherwise disposed of. The mode of appealing from decrees 
in equity was by an application for re-hearimg. ,Ihe 
theory of appeal accepted by the Judicature Act is the Chancery 
view of re-hearing. 


SUMMARY OF ENGLISH CASES. 


ATHERTON v. BRITISH INSULATED AND HELSBY CABLES, 
LIMITED, (1925) 1 KB. 421 :94 L J K. B. 319. 


Income-tax__Company__Profits_Lamp sum set apart to 
start pension fund If a deduction_-“ Wholly or exclusively 
laid out or expended for trade, profession, employment or voca- 
tion” __Income-tax dct, 1918, Sch. li. 

A company which was not giving pensiog to its employees 
decided to start a pension fund, as ptherwise experienced em- 


C 
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ployees were leaving it for more lucrative service elsewhere. 
Under the pension scheme, each employee of less than a cer- 
tain age was to pay 5 per cent of his pay, and the company was 
to add half as much. As the scheme was to be brought into 
force at once, and there were people who would claim a pension 
soon though not contributing anything on account of the rules 
relating to age, the company paid out of its profits a lump sum 
of money to provide such pensions before the scheme became 
self-supporting. They claimed to deduct this amount for pur- 
poses of income-tax. Held, reversing the decision of Rowlatt, J. 
it was not money “ wholly or exclusively laid out or expended 
for trade, profession, employment or vocation”’ and as such 
was not a proper item of deduction. (1919) 1 K. B.25 
distinguished. 





INLAND REVENUE COMMISSIONERS v. FISHER’S EXECUTORS, 
(1925) 1K Bast :94 LJ KB 310. 
Income-iax__Company__Shareholder__Disiribution of 
profits in the form of debenture stock Capital or income 
Finance Act, 1910, $. 66. 


A company having a large amount of undivided profits 
issued to its ordinary shareholders debenture stock in respect 
uf these profits, one of the terms of issue being that the ordi- 
nary shareholders should buy out the preference shareholders. 
The-recipients had no option to receive anything in cash. One 
such shareholder was sought to be made liable for super-tax 
in respect of these debenture shares. Held, reversing the deci- 
sion,of Reowlatt, J., the receipt of debentures cannot be con- 
sidered as income in the hands of the shareholder and as such 
there was no liability to pay tax thereon. (1921) 2 A.C. 171 
applied. 


LAPISH v. BRAITHWAITE, (1925) 1 K. B. 474. 


Municipal Council__Disqualification_Share or interest 
in contract_Exemption re sharcholders_Managing Director 
—Position of__Muntcipal Corporation Act, 1882, S. 12. 

Under S. 12 of the-Municipal Corporation Act, a person 
is disqualified to be a councillor if he has directly or indirectly 
any share or interest in any contract with the Council, but an 
exemption is made of persons having a share or interest in any 
company under the Companies Act. B was the .managing 
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director and a shareholder of a company which supplied ma- 
terials to a Corporation and he acted as councillor while the 
contract was running. The question arose whether he had 
rendered himself liable for the penal consequences of vidlating 
R. 12. Held, by the majority of the Court of Appeal (Atkin, 
L. J. dissenting) apart from being a shareholder, a managing 
director was not directly or indirectly interested in the con- 
tract and as he was exempted in his capacity of shareholder, 
he was not liable for the penal consequences. The policy un- 
derlying disqualification discussed. 





Back v. DANIELS, (1925) 1 K. B. 526:94 L. J. 
K. B. 304. 

Income-taxn__Land__Occupation of__Lease to potato 
growers__Profits made by lessees by sale. Basis of taxation__ 
Income-tax Act, 1918, Schs. B and D. 

Certain potato merchants hired lands for growing potatoes, 
according to which the owner was to get rent and provide 
manure, labour, etc. They sold the potatoes and made pro- 
fits. Held, affirming the decision in (1924) 2 K B 432 they 
were liable to pay tax as occupiers under Sch. B of the Income- 
tax Act. 


KNIGHT v. Ponsonby, (1925) 1 K. B. 545: 94 L.J. 
K. B. 336. 
Practice Security for costs Poverty of plaintiff 


Change of residence on account of poverty. yi 


An order tor security for costs is always refused where 
the ground alleged is poverty. If owing to poverty a plaintiff 
has no permanent residence but he neither misdescribes nor 
conceals his residence, a Court should not order security from 
him. 





SPENCER v. ASHWORTH PARTINGTON AND Co., (1925) 
I K. B. 589 : 94 L. J. K. B. 447. 

Company Shares. Sale Transfer in blank} endor’s 
liability to indemnify_Implied contract. 

Where the holder of shares in a Company sells tham and 
delivers to the purchaser a transfer in blank,*the purchaser is 
liable to indemnify the vendor against calls made on the shares 
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after the purchaser has re-sold them and passed on the trans- 
er to a sub-purchaser. here arises in such a case an implied 
undertaking by the purchaser to indemnify the vendor against 
all catls that may be made upon him in respect of the shares 
at any future date, whether made while the purchaser remains 
beneficially interested in them or after he has parted with 
them. Humble v. Langston, 7 M. & W. 517 overruled. 





Key v. BASTIAN, (1925) 1 K. B. 650 :94 L. J. K. B. 428. 


Criminal Law. Printing matier without name and ad- 
dress of printer. — Prosecution — Fiat of Attorney-General —_ 
Summons and information to be kaid in Attorney-GeneraPs 
name Omission —Efect of. 


Under 33 and 34 Vict. c. 24 a printer who does not 
indicate on any matter printed by him, his name and address 
is liable to be prosecuted “in the name of H. M. Attorney- 
General or Solicitor-General.”’ Held, the provision that the 
prosecution should be in the name of one of the Law Officers 
of the Crown was a condition precedent and when the sum- 
mons did not show on its face that the prosecution was 
in the name of the Attorney-General or Solicitor-General, the 
whole proceedings are null and void, even though there was 
in fact the fiat of the Attorney-General prior to the launching 
of.the prosecution. Where prosecution has been started in 
the name of some one else, the defect cannot be cured by 
afterwards adding the name of the Attorney-General. 


e ® 





HEATON AND DuGarp, LTD. v. CUTTING BROTHERS, 
Lrp., (1925) 1 K. B. 655. 


Company—Debenture holders_kights of __Money paid 
by Director to avotd execution__Receiver_If can get from 
Sheriff. 


In execution of a money decree against a Company, the 
Sheriff went into possession. To avoid a sale, the managing 
director paid the decree amount. While the money still 
remained in the hands of the Sheriff, the debenture holders 
who had a floating, charge over the property of the Company 
appointed a Regeiver, who claimed back the money from the 
Sheriff. Held, he was not entitled to claim it. 
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ILFORD URBAN Disrricr CoUNCIL v. BEAL AND JUDD, 
(1925) 1 K. B. 671 : 94 L. J. K. B. 402. e 

Landowmer__Liability__Sewer beneath land__Ignorance 
of its presence_ fect of. 


Where as a result of the acts or omissions of an owner 
of land, sewer lying underneath is damaged, he is not liable 
for the same if he did not know of its existence and could not 
reasonably be expected to know it. 


THe MBEANDROS, (1925) P. 61. 


Shipping.__Salvage_—Vessel requisitioned by Grace 
__Benefit__Liability of owner. 


A ship, which had been requisitioned by the Greek 
Government, was stranded while in their hands and was saved 
by the services of the plaintiffs’ salvage ship. During the 
period of the requisition, possession and control were with 
the Greek Government, but the property remained in the 
owners. In an action for salvage claims against the owners 
after the Greek Government had returned the ship, keld, 
they were liable to pay. 


AA 


LOCKETT v. NORMAN- WRIGHT, (1925) 1 Ch. 56: 94 L. 
J. Ch. 123. 


Contraci Specifice performance Lease “subject to 
arrangements beiween solicitors ” -Conditional agréement. 


The defendant who wanted to take a lease of the suit 
premises had some preliminary interviews with his landlord, 
and finally wrote to him he was prepared to take the same 
“ subject to suitable agreements being arrived at between your 
solicitors and mine.” Certain repairs were to be effected 
to the tenant’s satisfaction and the latter being dissatisfied as 
to the same refused to proceed further, whereupon he was 
sued for specific performance Held, the letter was not an 
unconditional acceptance of any previous offer, and the execu- 
tion of a suitable agreement by the solicitors of both parties 
was a condition of any concluded bargain. ‘There being no 
concluded contract, the action was not maintaigable. (1921) 
1 Ch. 57 ; 291 ; (1924) 1 Ch. 99 followed. ° 


/ 
. 
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In re COMBE : COMBE v. COMBE, (1925) 1 Ch. 211. 


Will_Power of appointment__No gift over if power is 
not egercised__E ffect_tSntesiacy. 


Under the will of a testator his wife and only son were 
appointed executors ; the income was to be paid to his widow 
during her life and on her death or re-marriage to his son 
for life and thereafter to any relation of the testator of the 
whole blood whom the son appoints by will There was. no 
gift over in default of appointment. Held, as the testator 
did not show any intention to create a trust.in favour of the 
objects of the power, after the two life interests created, the 
property would gó as an intestacy if the son released his power 
of appointment. 


There is no inflexible and artificial rule of construction 
to the effect that where a power of appointment to a class is 
not followed by any gift in default of appointment, the Court 
is bound to imply a gift to that class in default of the exercise 
of the power. 





JOTTINGS AND CUTTINGS 


Costly Litigation.__The outcry, in various quarters, against 
the excessive cost of litigation is not unwarranted, whether it 
refers to the expenditure of tens of thousands of pounds on a 
society cause celebre, or “to an action in the County Court to 
recover £66,” upon losing which the plaintiff, in addition to 
his own costs, was faced with “a bill of the defendant’s taxed 
costs am®unting to £57-11-4... The criers out, however, al- 
most invariably fail to address themselves to the problem with 
any sort of reasonableness, and little useful purpose is served 
by their discussions. It might be remembered, for example, 
that the action to recover the £66 above referred to, very 
probably involved the same expenditure of time and trouble, 
for the defendant’s legal adviser, as would a claim of the same 
nature for £660, and it may well be shat litigants were not 
altogether blameless in the matter, who elected to incur a joint 
expense of over £100 to compose a £66 quarrel. A first step 
to solving the problern of providing a fair means of litigating 
very small, but inevitable, disputes is that the prospective clients 
should be as considerate of the lawyers’ difficulties as the law- 
yers are expected to be of the clients’. ‘The protest against 
5 costly litigation which we have before us, but which we will not 
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identify, embarks on a diatribe not only against all lawyers, but 
against all professional men. Dealing with speculative debt, 
collectors, it says: “Their clients largely consist of members 
of the medical profession, who do not think it undignified to 
hand over their defaulting patients to the tender mercies of 
men who will stop at nothing, even to the wrecking of homes, 
to extort payment.” Everyone knows how many bad debts 
doctors incur, and how rarely they dare, or care, “to extort 
payment.” If our protestor regards “litigation” as “costly” 
because it compels him to pay his bills, especially his doctors’ 
bills, then we mav go so far as to retort : “ the costlier, the 
better,” 

—The Law Journal, April 18, 1925, p. 363. 


* 

Defending the Guilty. An old controversy is revived in 
Judge Bowen Rowland’s reminiscences.: Should an advocate 
defend a man whom he knows to be guilty ? The Liverpool 
Daily Post observes that a precedent is to be found in the deci- 
sion of Courvoisier’s counsel, approved by Baron Parke, to 
continue their defence of Courvoisier notwithstanding the 
latter’s private admission that he had murdered his master, 
Lord William Russell. A Welwyn Garden City paper, the 
Pilot, expresses horror at the approval given to such a decision 
by Hawkins, J., and observes that lawyers, if they in general 
agree with that approval, deserve the worst that is ever said 
of them; and there is no doubt that many laymen are of the 
same way of thinking. Yet Hawkins, J., it is submitted, was 
obviously right and merely gave utterance to what is a funda- 
mental rule of the profession. Indeed, it is within the experi- 
ence of most of us that a Judge has ordered a case to be tried 
out notwithstanding that the accused has tendered from the 
dock a plea of guilt, and counsel has been requested to under- 
take the defence. The principle is an elementary one to 
lawyers, that every subject is entitled to have his case argued 
and is entitled to demand of the advocate, whom he selects,that 
this advocate should state his case in the most favourable way 
possible and should not assume, uninvited, the attributes of the 
Judge or the Jury. If the client is so unhelpful as to state, 
rightly or wrongly, that he is guilty, then the advocate may not 
call him as a witness of his own innocence, but must confine him 
self to the putting of the prosecution to strict proof. Even 
im the rare and extreme case when the advocgte is thus em- 
barrassed, no serious damage is done to the catise of justice, 
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which is adequately represented by others, who may be relied 
upon to note the fact that the accused person maintains a non- 
committal silence. It is a principle, universally and glad- 
ly acĉepted, that every man is presumed to be innocent until 
his guilt is proved. How comes it, then, that so many intelli- 
gent people are amazed that advocates make it their first duty 
to act upon that principle ? 

—The Law Journal, April 25, 1925, p. 386. 


An IdoPs Next Friend.” The Judicial Committee is, as 
we all know, a very interesting tribunal. Whether the Supreme 
Court of the United States, or the Judicial Committee, 1 is the 
greatest Court in the world is matter of opinion, but no doubt 
when the Permanent Court of International Justice gets really 
to work it will have the premier place. The Judicial Com- 
mittee 1s mainly interesting for the variety, and may we say 
from our insular point of view, the oddity of the questions 
that come before it. Inthe case of Mullich v. Mullich 
(Times, 29 ult.).-we have shortened the title_it has 
had to consider a provision in a will for the maintenance of an 
idol, and, without turning a hair, so to speak, it has directed 
that the idol should appear by a disinterested next friend ap- 
pointed by the Court. That, no doubt, is all right, for as 
Lord Shaw, in delivering the judgment of the Committee said: 
“ A Hindu idol is according to long-established authority, 
founded upon the religious customs of the Hindus and the 
recognition thereof by Courts of Law__a ‘ juristic entity.’ It 
has a juridical status, with the power of suing and being sued.” 
A dictum which illustrates the wide tolerance of the British 
Empire. 

— The Law Journal, May 2, 1925, p. 410. 
* 
wa 

indian Idols and the Privy Council. We referred last 
week to the doctrine of Indian Law applied in the judgment of 
the Judicial Committee delivered by Lord Shaw in Mullich v. 
Mullich (Times, 29th ult.), that an,idol is a juristic entity. 
It may be interesting to note that Lord Shaw himself had al- 
ready given this as an example of the wide jurisdiction of that 
tribunal, and how all the law it administers is founded ulti- 
mately on Honesty: the honeste vivere, indeed, which Ulpian 
long ago laid down as the first precept of the law. This was 
in The Law of the Kinsmen, published three years ago, con- 
taining Lord Shaw’s addresses on “ The Widening Range of 
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Law ” and “ Law as a Link of Empire,” the one to the Ameri- 
can Bar Association, the other to the Canadian Bar Associa# 
tion. In the latter, describing the work of the Judicial Com- 


mittee, he said: 


“ The very gods of India are juristic entities. They 
are the legitimate donees of vast endowments. Their pro- 
perties and possessions are respected and protected. Each 
god, through the officers of his temple or the manager of reli- 
gious endowments, educational endowments or sacred places, 
has a right and title to sue. . . Itis the arraignment of 
the faithless by the faithful, and it is the glory of laws to inter- 
pose for the simplest of reasons, namely, that honesty is at 
stake,” 


So last week Lord Shaw was on quite familiar and, indeed, 
congenial ground. 


— The Law Journal, May 9, 1925, p. 430. 


The Adoption of Children For some years now there 
has been a growing feeling that it is high time that the legal 
position with regard to the adoption of children should be put 
upon a proper basis. It is, perhaps, at the moment hardly 
correct even to speak of the “legal position” with regard 
to this matter, since adoption, in the sense of the creation of a 
relationship analogous to that of parent and child between a 
child and one not its parent, is unknown to the law as it now 
„stands. . During the past few sessions of Parliament, Bills 
dealing with the subject and seeking to legalise adoption agree- 
ments have been regularly presented, and have in sme cases 
made considerable progress, and, during the last five years, 
two expert Committees have carefully considered the subject 
from every angle. In August, 1920, the then Home Secre- 
tary appointed a committee with Sir Alfred Hopkinson, K. C. 
as Chairman, and Mr. Neville Chamberlain, M. P., Lady 
Norman, Mr. Seddon, M. P., and others as members, “to 
consider whether it 1s desirable to make legal provision for 
adoption of children in this country, and if so, what form such 
provision should take.” That committee presented, in Feb- 
ruary, 1921, an exhaustive Report, and unanimously recom- 
mended the passing of legislation to give legal recognition to 
the adoption of children on lines specified ir detail ; the amend- 
ment-of the Children Act of 1908 to secure notification and 
supervision of adoptions which did not receive formal legal | 


. D 
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sanction ; and the legitimation of children born out of wed- 
¢ock by the subsequent marriage of their parents. The last 
of these matters is being dealt with separately by a Bill intro- 
duced* by the Lord Chancellor into the House of Lords this 
session. 


—The Law Journal, May 9, 1925, p. 430. 


Lord Birkenhead on Lord Mansfield__Certainly the 
eighteenth century was a great time for Judge-made law. The 
legislature had not yet learned to interfere to any considerable 
extent by statute ; that was reserved for the nineteenth century; 
and what the, present century will do and whether it will see 
Rules and Orders substituted as the chief source of law are 
pacers for the future. But with Lord Hardwicke, of whom 

rd Birkenhead wrote in the Empire Review last month, as 
the founder of equity jurisprudence, and with Lord Mansfield, 
of whom he writes this month, as ‘the founder of the com- 
mercial law of this country,” the reputation of the eighteenth 
century is safe. The description just quoted, which Lord 
Birkenhead repeats from the eulogy of Mr. Justice Buller in 
Lickbarrow v. Mason (2 T. R. at p. 73) has passed into legal 
currency. It was Lord Mansfield’s achievement that he 
brought the law into touch with the practical requirements of 
business life. - “Coke,” says Lord Birkenhead, “captured 
the law merchant for the common law; Holt retained it ; 
Mansfield formally incorporated it into our system.” 


| The Law Journal, May 9, 1925, P. 431. 


o The New Judicial Committee Rules. -A new Code of 
Judicial Committee Rules has been passed by Order in Council 
dated May 2, 1925. . These revoke the Judicial Committee 
Rules of 1908, and come into operation on January 1 next. 
This early issue of the Rules has been made in order that there 
may be ‘time for their wide circulation throughout the Over- 
seas Dominions before they take effect. The alterations are 
chiefly in the nature of machinery and do not substantially al- 
ter the practice, except in one respect, dealt with by Rule 4. 
This provides that, in future, applications for special leave 
to appeal must be accompanied by an affidavit of service of 
notice’ of the intended application upon the other parties. 
Hitherto it has been possible to make this application ex parte 
rand the’ alteration 1 is an important one. We never think of 
this. Court without being impressed by the great oauan it 
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occupies in the world, rivalled only by the wide jurisdiction 
and recognised authority of the Supreme Court of the United 
States. 


—T hke Law Journal, June 6, 1925, p.” 525. 


BOOK REVIEWS. 


THe Law or COMPULSORY LAND ACQUISITION AND 
COMPENSATION, by S. G. Velinkar, with a Foreword by Sir 
Norman Macleod, Chief Justice of the Bombay High Court. 

We have great pleasure in announcing the publication of 
The Law of Compulsory Land Acquisition und Compensation 
by one who is intimately connected with the administration 
of the law on the subject. His great experience in the work- 
ing of the law will invest his observations with an authority 
which deserves serious consideration by those who have to 
deal with the subject. The work is one of the first-rate 
importance on the Law of Land Acquisition. The author has 
dealt with the Land Acquisition Act in Part I of the book. The 
commentaries are clear and concise and give reference in suit- 
able places to all the decisions bearing upon the questions dealt 
with. English cases have been cited where the provisions of 
the English statute and Indian law are similar. Part II of 
the work contains all the enactments, Imperial and Provincial, 
dealing with Land Acquisition and Compensation, prominent 
among which may be mentioned, The City of Bombay Improve- 
ments Act, The Calcutta Improvement Acts, and The United 
Provinces Improvement Act. Commentaries are gwen under 
the sections of these Imperial and Provincial Acts wherever 
necessary with reference to case-law. ‘The index to the work 
seems to have been prepared with very great care and will 
therefore be found to be of great assistance. 


THE Law oF TRANSFER (inter vivos) IN BRITISH INDIA, 
by Lal Gopal Mukerji, Judge, High -Court of Judicature, 
Allahabad. Messrs. R. Cambray & Co., Calcutta. 

This book which has for its basis the Transfer of Property 
Act is written not on the ordinary lines of a commentary but 
of a treatise on the subject illustrating the principles by the 
sections of the Transfer of Property Act and the discussions 
in the reported cases. The aim of the author has not been to 
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give a beadroll of cases but to deal with the subjects in their 
Jogical order omitting references to unnecessary case-law as 
much as possible. It is well known that the Transfer of Pro- 
perty» Act while dealing in unnecessary detail with 
portions of Law of Property which are. not of much practical 
use in this country is defective in not referring to some branches 
of the law of every-day use here. As instances of the latter 
we would refer to the law relating to partition, family arrange- 
ments and settlements. The treatment of the subject will 
be found of great use to the legislator desirous of effecting 
alterations and amendments in the Transfer of Property Act 
and to the student who has to keep the principles of law 
clearly before his mind, not to speak of the practical lawyer. 


~ 


? 





THE INDIAN STAMP ACT WITH COMMENTARIES, by 
S. Kasturirangachariar, B. A., B. L., Lawyers Companion 
Series, 1925. 

The various amending enactments of the central and local 
legislatures of the Indian Stamp Act and the accumulation of 
case-law on the subject have rendered the appearance of this 
book at this time as a very welcome publication To avoid 
confusion the amendments made by the local legislatures of 
the various provinces have been indicated separately at the 
end of each section ; and in respect of the stamp duties de- 
tailed in Sch. I of the Act, the amounts of such duties have 
been sufficiently and clearly indicated in each province sepa- 
rately with the name of the province prefixed such amounts, 
so that ag one glance the lawyer can get at the correct stamp 
duty without being put to the necessity of referring to the 
schedule of each local Act separately. The case-law has been 
brought down to the end of March, 1925, and the various 
appendices give the stamp rules of the Imperial and Local 
Governments which are sure to be found of great use. 





THE IMPERIAL BANK Case, published by Messrs. 
Rochouse & Sons, Madras. 

We congratulate Messrs. Rochouse & Sons on this publi- 
cation. The Notable Trials Series of England have been a 
big success and the proceedings from day to day of many an 
important and sensational criminal trial are available for read- 
ing in book ferm to the lawyer as well as the layman. The 
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idea of the publishers of the present volume is evidently to do 
the same with regard to the sensational “Imperial Bank Case”, 
which was tried in the Madras High Court about a year ago 
by Mr. Justice Beasley and a special Jury. There is a brief 
historical introduction giving a summary of the facts relating 
to the case and then follows a verbatim report of the proceed- 
ings in.the High Court. The printing and get up of the 
volume are good, and the price is not at all high The 
numerous illustrations enhance the value of the publication. 


[We invite the attention of the litigant public and the 
members of the legal profession to the new Judicial Committee 
Rules especially those relating to applications for special 
leave. The rules will come into operation in the place of the 
Judicial Rules, 1908, on the ist January, 1926. | 


THE JUDICIAL COMMITTEE RULES, 1925. 


St. R. and O., 1925, No. 440|L.4. 
At the Court, at Buckingham Palace, the 2nd day of May, 1925. 


PRESENT, 
The King’s Most Excellent Majesty. 
Lord President. Chancellor of the Duchy of 
Lord Chamberlain. Lancaster. ` 2 


Sir George Lloyd. 

Whereas there was this day read at the Board a representation from 
the Judicial Committee of the Privy Council in the words follow- 
ing, viz. :— . 

"© The Lords of the Judicial Committee having taken fhto cenai- 
deration the ‘Practice and Procedure in accordance with which the 
general Appellate Jurisdiction of Your Majesty in Council is now 
exercised and being of opinion that the Rules regulating the said Prac- 
tice and, Procedure ought to be amended Their Lordships do hereby 
agree humbly to recommend to Your Majesty that with 2 view to such 
amendment certain Orders in Council regulating the said Practice and 
Procedure, viz., the Orders in Council dated respectively the a1st day 
of December, 1908, (a) the 23rd day of May, 1916, (b) the 25th day 
of March, 1920, (c) the oth day of March, 1921, (d) and the isth 
day of March, 1922, (e) amending the said Practice and Procedure 

(a) 8. R. & O., 1908, No. 1288. 

(b) 8. R. & O., 1919, No. 1810. E 
(c) 8. R. & O., 1922, No. 789. i 

(d) 3. R. & O., 1922, No. 278 (not printed in 3. R. & O. form). 
fe) 3. R. & O., 1922, No. 279. ° yA 
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ought to be revoked jas from the ist day of January, 1926, and that 


athe several Rules hereunto annexed ought to be substituted therefor 


and ought to come into operation on that date.” 

His. Majesty having taken the ssid representation into considera- 
tion was pleased, by and with the advice of His Privy Council, to 
approve thereof and to order, as it is hereby ordered, that the said Orders 
in Council in the said representation mentioned be and the same are 
hereby revoked as from the rst day of January, 1926, and that the Rules 
hereunto annexed be substituted therefor to come into operation on that 
date. 


Whereof all persons whom it may concern are to take notice and 
govern themselves accordingly. 


M. P. A. Hanxzy. 
Arrangement of Rules. 


I. Interpretation. 
Leave to appeal. 
Leave to appeal generally. 
. Special leave to appeal. 
3. Form of Petition for special leave to appeal. 
4. Five copies of Petition to be lodged together with Affidavits 
in support. 
Time for lodging 'Petition. 
Security for costs and transmission of Record. 
General provisions. 
Petitions for special leave to appeal iw forma pauperis. 
Exemption of pauper Appellant from lodging security and 
paying Office fees. 
TQ, Exemption of unsuccessful Petitioner for leave to appeal 
in forma pauperis from payment of Office fees. 
Record and Appearance by Appellant. 
11. Record to be transmitted without delay. 
12, Printing of Record. 
13. Number of copies to be transmitted, where Record printed 
abroad. 
14. One certified copy to be transmitted, where Record to be 
printed in England. ° 
15. Record printed partly abroad, partly in England. 
16. Reasons for judgments to be included. 
17. Exclusion of unnecessary documents from Record. 
18. Documents objected to to be indicated. 
19. Registration and numbering of Records. 
20. Inspection of Record by parties, 
21. Appearance by Appellant. 


= 


Se AA 
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Times within which a copy of a written Record shall be 
bespoken. 
Preparation of copy of Record for printer. 
Lodging copy of Record for printing. 
Special Case. ° 
Examination of proof of Record and striking off copies. 
Number of copies of Record for parties. ; 
How. costs of printing Record are to be borne. 
Petition of Appeal. T 
Times within which Petition shall be lodged. 
Form of Petition. 
Service of Petition. 
Withdrawal of Appeal. . 

Withdrawal of Appeal EE Petition of Appeal has 

been lodged. 
Withdrawal of Appeal after Petition of E Jis been 

lodged. 

Non-prosecution of Appeal. 


' Dismissal of Appeal where Appellant takes no step in pro- 


secution thereof. 


o Dismissal of Appeal for non-prosecutian shes Appellant’s 


Appearance and before lodgment of Petition of Appeal. 
Dismissal of Appeal for non-prosecution after lodgment of 
Petition of Appeal. 


' Restoring an Appeal dismissed for non-prosecution. 


Appearance by Respondent. 

Time within which Respondent may appear. 

Notice of Appearance by Respondent. 

Form of Appearance where all the Respondents dp not 


Separate Appearances. 
Non-appearing Respondent not entitled to receive notices 
or lodge Case. 
Procedure on non-appearance of Respondent. 
Respondent defending Appeal in forma pauperis. 
Petitions generally. 


Mode of addressing Petitions. 

Orders on Petitions which need not be drawn up. 
Form of Petition and number of copies to be lodged. 
Caveat. 

Service of Petition. 

Verifying Petition by Affidavit: ` wak 
Petition for Order, of Revivor or Substitution, 


* 42 


- 
— 


69. 


70, 


71. 
72. 


73. 


74- 
e 


75. 
76. 
77. 
48. 


79. 
8o. 


Bi. 


82. 


83. 
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Petition disclosing no reasonable cause of appeal or contain- 
ing scandalous matter to be refused. 

Setting down Petition. 

Times within which set-down Petitions shall be heard. 
Notice to parties of day fixed for hearing Petition. 
Procedure where Petition is consented to or is formal, 
Withdrawal of Petition. 

Procedure where hearing of Petition unduly delayed. 
Only one Counsel heard on a side in Petitions. 

Case. 

Lodging of Case. 

Printing of Case. | 
Number of prints to be lodged. 

Form of Case. 

Separate Cases by two or more Respondents. 

Notice of lodgment of Case. 

Case Notice. 

Setting down Appeal and exchanging Cases. 

Binding Records, etc. 

Mode of binding Records, etc, far use of Judicial Com- 
mittee. 

Time within which bound copies shall be lodged. 

Heartng. 

Notice of day on or before which Appeals must be set 
down for ensuing Sittings. 

Notice to parties of day fired for hearing Appeal. 

Only two Counsel heard on a side in Appeals. 

Nautical Assessors. 


Judgment. 

Notice to parties of day fixed for delivery of Judgment. 
Costs. 
Taxation of costs. 
What costs taxed in England. 
Order to tax. 
Power of Taxing Officer where taxation delayed through 
the fault of the party whose costs are to be tared. 
Appeal from decision of Taxing Officer. 
Amount of taxed costs to be inserted in His „Majesty's 
Order in Council 
Taxation on the pauper scale. 
Security to be dealt with as His Majeti Order in Counci 
determining Appeal directs. 
Miscellaneous. 

Power of Judicial Committee to excuse from compliance 
with Riles, >- 


> 
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84. Amendment of documents. 


85. Affidavits may be sworn before the Registrar of the Privy 
C i] 8 

86. Change of Agent. ' E 

87. Scope of application of Rules. 

88. Mode of citation and date of operation. 

Schedule A.—Rules as to printing, 

Schedule B.—Countries and places referred to in Rules 22, 29 
and 34. 


Schedule C—I. Fees allowed to Agents. 
II. Council Office Fees, 





1. [dnterpretation.| (1) In these Rules, unless the context other- 
wise requires :— 

“ Appeal ” means an Appeal to His Majesty in Council ; 

“Judgment ” includes decree, order, sentence, or decision of 
any Court, Judge, or Judicial Officer ; 

“ Record ” means the aggregate of papers relating to an Appeal 
(including the pleadings, proceedings, evidence and judgments) proper 
to be laid before His: Majesty in Council on the hearing of the Appeal ; 

“Registrar ” means the Registrar or other proper officer having 
the custody of the records in the Court appealed from ; 

“ Abroad ” means the country or place where the Court appealed 
from is situate ; 

“ Agent” means a person qualified by virtue of Her late 
Majesty’s Order in Council of the 6th March, 1896, to conduct pro- 
ceedings before His Majesty in Council on behalf of another ; 


“ Party ” and all words descriptive of parties to proceedings be- 
fore His Majesty in Council (such as “ Petitioner,” “ Appellant, ” 
“ Respondent ”) mean, in respect of all acts proper to be done by an 
Agent, the Agent of the party in question where such party is represent- 
ed by an Agent ; 


‘Respondent ” includes Intervener ; 

“Month” means calendar month ; 

Words in the singular shall include the plural, and words in 
the plural shall include the singular. 


(2) Where by these Rules any step is required to be taken in 
England in connection with proceedings before His Majesty in Council, 
whether in the way of lodging a Petition or other document, entering 
an Appearance, lodging security, or otherwise, such step shall be taken 
in the Registry of the Privy. Council, Downing Street, London. 

E l . 
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Leave to appeal. 


2. [Leave to appeal generally.) All Appeals shall be brought 
either in pursuance of leaye obtained from the Court appealed from, 
or, irf the absence of such leave, in pursuance of special leave to appeal 
granted by His Majesty in Council upon a Petition in that behalf 
presented by the intending Appellant. 


Special leave to appeal. 


3. [Form of Petition for special leave to appeal.) A Petition for 
special leave to appeal to His Majesty in Council shall state succinctly 
and clearly all such facts as it may be necessary to state in order to en- 
able the Judicial Committee to advise His Majesty whether such leave 
ought to be granted, and shall be signed by the Counsel who attends at 
the hearing or by the party himself if he appears in person. The Petition 
shall deal with the merits of the case only so far as is necessary for the 
purpose of explaining and supporting the particular grounds upon which 
special leave to appeal is sought. 


4. [Five copies of Petition to be lodged together witk A fidavits 
in support.| The Petitioner shall lodge at least five copies of his Peti- 
tion for special leave to appeal together with the Affidavit in support 
thereof prescribed by Rule 50 hereinafter contained, and, unless a 
Caveat as prescribed by Rule 48 has been lodged by the other parties 
who appeared in the Court below, an Affidavit of service of notice of 
the intended application upon such parties or their Solicitors or Agents, 
either abroad or in England. 


5. [Time for lodging Petition.] A Petition for special leave to 
appeal may be lodged at any time after the date of the judgment sought 
to be appealed from, but the Petitioner shall, in every case, lodge his 
Petition with the least possible delay. 


0. Security for costs and transmission of Record.| Where the 
Judicial Committee agree to advise His Majesty to grant special leave 
to appeal, they shall, in their Report, specify the amount of the security 
for costs (if any) to be lodged by the Petitioner, and shall, unless the 
circumstances of a particular case render such a course unnecessary, 
provide for the transmission of the Record by the Registrar to the 
Registrar of the Privy Council and for such further matters as the 
justice of the case may require. Unless otherwise ordered the security 
shall be lodged at any time before the AppeMant enters an Appearance. 


7. [General provisions. Save as by the four last preceding Rules 
otherwise provided, the provisions of Rules 47 to 50 and 52 to 59 (all 
inclusive) hereinafter contained shall apply mutatis mutandis to Peti- 
tions for special leave to appeal. 


8. [Petitions for special leave to appeal in forma pauperis. |] Rules 
3 to 7 (bosh inclusive) shall apply mutatis mutandis to Peti- 
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tions for leaye to appeal m forma pauperis, but in addition to the Affida- 
vits referred to ın Rule 4 every such Petition shall be accompanied by 
an Affidavit from the Petitioner stating that he is not worth 25/. in 
the world excepting his wearing apparel and his interest in the sybject- 
matter of the intended Appeal, and that he is unable to provide sureties, 
and also by a certificate of Counsel that the Petitioner has reasonable 
ground of appeal. 


9. [Exemption of pauper Appellant from lodging security and 
paying Office fees.]| Where a Petitioner obtains leave to appeal in 
forma pauperis, he shall not be required to lodge security for .the costs 
of the Respondent or to pay any Council Office fees. 


10. [Exemption of unsuccessful Petitioner for leave to appeal 
in torma pauperis from payment of Office fees.) A Petitioner whose 
Petition for leave to appeal in forma pauperis is dismissed may, notwith- 
standing such dismissal, be excused from paying the Council Office fees 
usually chargeable to a Petitioner in respect of a Petition for leave to 
appeal, it His Majesty in Council, on the advice of the Judicial Com- 
mittee, shall think fit so to order. 


Record and Appearance by Appellant. 


11. [Record to be transmitted without delay.) As soon as the 
Appeal has been admitted, whether by an Order of the Court appealed . 
trom or by an Order of His Majesty in Council granting special leave to 
appeal, the Appellant shall without delay take all necessary steps to . 
have the Record transmitted to the Registrar of the Privy Council, and 
the Registrar shall, with all convenient speed, certify to the Registrar of . 
the Privy Council that the Respondent has received notice, or is other- 
wise aware, of the Order of the Court appealed from admitting the 
Appeal, or of the Order of His Majesty in Council giving the Appel- 
kant special leave to appeal, and has also received notice, or is otherwise 
aware, of the dispatch of the Record to England. Where m Appel- 
lant who has obtained special leave to appeal by an Order of His 
Majesty in Council fails to have the Record transmitted to the Regis 
trar of the Privy Council with due diligence, the Registrar of the 
Privy Council shall call upon the Appellant to explain his default, and 
if no explanation is offered, or if the explanation offered is, in the 
opinion of the said Registrar, insufficient, the said Registrar may issue 
a Summons to the’ Appellant calling upon him to show cause before the 
Judicial Committee at a tite to be named in the said Summons why 
the special leave to appeal granted should not be rescinded. The Res- 
pondent shall be entitled to be heard before the Judicial Committee in 
the matter of the said Summons and to ask for his costs and such other 
relief as he may be advised. The Judicial Committee may, after con- 
sidering the matter of the said Summons recommend to His Majesty 
to ‘rescind the grant of special leave to appeal or giveo such other direc- 
tions therein as the justice of the case may mquire. 
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12. [Printing of Record.) The Record shall be printed in 
accordance with the Rules contained in Schedule A hereto. It may 
be printed either abroad or in England. When printed abroad the 
parties jn England shall, upon perusal, consider whether the order of 
the documents is in accordance with these Rules, and if it is not, they 
shall agree upon the proper order. The Appellant shall then rearrange 
copies of the Record for the use of the Judicial Committee and the other 
parties. In the event of the parties being unable to agree, the matter 
shall be referred to the Registrar of the Privy Council who, if he thinks 
fit, may require the partjes to attend before the Judicial Committee for 
directions. 


13. [Number of copies to be transmitted, where Record printed 
abroad.| Where the Record is printed abroad, the Registrar shall, at 
the expense of the Appellant, transmit to the Registrar of the Privy 
Council 40 copies of such Record, one of which copies he shall certify 
to be correct by signing his name on, or initialling, every eighth page 


thereof, and by affixing thereto the seal, if any, of the Court appealed 
from. 


14. [One certified copy to be transmitted, where Record to be 

frinted in England.) Where the Record is to be printed in England, the 

i shall, at the expense of the Appellant, transmit to the Registrar 

of the Privy Council one certified copy of such Record, together with an 

index of all the papers and exhibits in the case. No other certified 

copies of the Record shall be transmitted to the Agents in England by or 
on : behalf of the parties to the Appeal. 


15. [Record printed partly abroad, partly in England.| Where 
part of the Record is printed abroad and part is to be printed in England, 
Rules 13 and, 14 shall, as far as practicable, apply to such parts as 
ate printed abroad and such as are to be printed in England respectively. 


- 16. [Reasons for judgments to be included.] The reasons given 
by the judge, or any of the judges, for or against any judgment pro- 
trounced in the course of the Proceedings out of which the Appeal arises, 
shall by such judge or judges be communicated in writing to the 
Registrar and shall be included jn the Record. 


17. [Exclusion of unnecessary documents from ,Record.| The 
Registrar, as well as the parties and their: Agents, shall endeavour to 
exclude from the Record all documents (more particularly such as are 
merely formal) that are not relevant tb the subject-matter of the Appeal, 
"and, generally, to reduce the bulk of the Record as far as practicable, 
taking special care to avoid the duplication of documents and the un- 
necessary repetition of headings and other merely formal parts of do- 
cuments; but the documents omitted to be printed or copied shall be 
enumerated in*a typewritten list to be transmitted with the Record, 
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18. [Documents objected to to be indicated.) Where in the 
® course of the preparation of a Record one party objects to the inclusion 
of a document on the ground that it is unnecessary or irrelevant, and 
the other party nevertheless insists upon its being included, the Record, 
as finally printed (whether abroad or in England), shall, with a “view 
to the subsequent adjustment of the costs of and incidental to such 
document, indicate, in the index of papers, or otherwise, the fact that, 
and the party by whom, the inclusion of the document was objected to. 


19. [Registration and 'numbering of Records.) As soon as the 
Record 1s received in the Registry of the Privy Council, it shall be 
registered in the said Registry, with the date of arrival, the names of 
the parties, and the description whether “ printed” or “ written.” <A 
Record, or any part of a Record, not printed in accordance with the 
Rules contained in Schedule A hereto shall be treated as written. 
Appeals shall be numbered consecutively in each year in the order in 
which the Records are received in the said Registry. 


ao. [Inspection of Record by partus.| The parties shall be 
entitled to inspect the Record and to extract all necessary particulars 
therefrom for the purpose of entering an Appearance. 


21. [Appearance by dppellant.| ‘The Appellant shall enter an 
Appearance before taking any step in the prosecution of the Appeal, 
and after entering such Appearance shall forthwith give notice thereof 
to the Respondent, if the latter has entered an Appearance. 


a2. [Times within which a copy of a written Record shall be 
bespoken.| Where the Record arrives in England either wholly written, 
or partly written and partly printed, the Appellant ehall, within 
a period of four months from the date of such arrival in the 
case of Appeals from Courts situate in any of the countries or places 
named in Schedule B hereto, and within a period of two months from 
the same date in the case of Appeals from any other Courts, enter an 
Appearance and bespeak a typewritten copy of the Record, or of such 
parts thereof as it may be necessary to have copied,and shall engage to pay 
the cost of preparing such copy at the following rates per folio typed 
(exclusive of tabular matter)—2d. per folio of English matter, 2 1[2¢. 
per folio of Indian matter, and 3 1|2d. per folio of foreign matter ; and 
shall also engage to pay at such price as shall be fixed by the Registrar 
of the Privy Council the cogt of printing at least 50 copies thereof. 


23. [Preparation of copy of Record for printer.| As soon as the 
Appellant has obtained the typewritten copy of the Record bespoken by 
him, he shall proceed, with due diligence, to arrange the documents in 
suitable order, to check the index, to insert marginal notes and check > 
the same with the index, and, generally, to do whatever may be required 
tor the purpose of preparing the copy for the pringer, in accordance 

. with the Rules contained in Schedule A hereto, and shall, if the Res- 
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pondent has entered an Appearance, submit the copy, as prepared for 
the printer, to the Respondent for his approval. In the event of the 
parties being unable to agree, the matter shall be referred to the Regis- 
trar of the Privy Counal who, if he thinks fit, may require the pane 
to attend before the Judicial Committee for directions. 


24. [Lodging copy of Record for printing.) As soon as the 
typewritten copy of the Record is ready for the printer, the ‘Appellant 
shall lodge it in the Registry of the Privy Council for printing by a 
printer selected by the Registrar of the Privy Council, and at the same 
time shall lodge the amount of the estimated cost of printing the Record. 


25. [Special Case.) Whenever it shall be found that the deci- 
sion of a matter on appeal is likely to turn exclusively on a ques- 
tion of law, the parties, with the sanction of the Registrar of the 
Privy Council, may submit such question of law to the Judicial Com- 
mittee in the form of a Special Case, and print such parts only of the 
Record as may be necessary for the discussion of the same, provided that 
nothing herein contained shall in any way prevent the Judicial Com- 
mittee from ordering the full discussion of the whole case, if they shall 
so think fit, and that, in order to promote such arrangements and simpli- 
fication of the matter in dispute, the said Registrar may call the parties 
before him, and having heard them, and examined the Record, may 
report to the Judicial Committee as to the nature of the Proceedings. 

26. [Exammation of proof of Record and striking off copies. | 
‘The Registrar of the Privy Council shall, as soon as the proof prints 
of the Record are ready, give notice to all parties who have entered 
an Appearance requesting them to attend at the Registry of the Privy 
Council at a time to be named in such notice in order to examine the 
said proof prints and compare the same with the certified Record, and 
shall, for that purpose, furnish each of the said parties with one proof 
print. After the examination has been completed, the Appellant shall, 
without delay, lodge his proof print, duly corrected and (so far as 
necessary) approved by the Respondent, and the Registrar of the Privy 
Council shall thereupon cause the copies of the Record to be struck off 
trom such proof print. 


27. (Number of copies of Record for parties.| Each party who 
has entered an Appearance shall be entitled to receive, for his own use, 
six copies of the Record. 


28. [How costs of printing Record arè to be borne.| Subject to 
any special direction from the Judicial Committee to the contrary, the 
costs of ard incidental to the printing of the Record shall form part 
of the costs of the Appeal, but the costs of and incidental to the printing 
ot any document objected to by one party, in accordance with Rule 18, 
shall, if such document is found on the taxation of costs to be unneces- 
sary or irrelevant, be disallowed to, or borne by, the pany insisting on 
including the same ın the Rgcord. 


v aioa i 
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Petition of Appeal. 

29. [Tunes within which Petition shall be lodged.) The Ap, 
pellant shall lodge his Petition of Appeal— 

(a) Where the Record arrives in England printed, within g 
period of four months from the date of such arrival 
in the case of Appeals fram Courts situate in any of 
the countries or places named in Schedule B hereto, 
and within a period of two months from the same date 
in the case of Appeals from any other Courts ; 

(6) Where the Record arrives in England written, within 
a period of one month from, but not before, the date 
of the completion of the printing thereof : 

Provided that nothing in this Rule contained shall preclude the Ap- 
pellant from lodging his Petition of Appeal prior to the arrival of the 
Record, or the completion of the printing thereof, if there are special 
reasons why, in the opinion of the Registrar of the Privy Council, it 
should be desirable for him to do so. 

30. [Form of Petition:] The Petition of Appeal shall be lodged 
in the form prescribed by Rule 47 hereinafter contained. It shall recite 
‘succinctly and. as fai as possible, in chronological order, the principal 
steps in the proceedings leading up to the Appeal from the commence- 
ment thereof down to the admission of the Appeal, but shall not con- 
tain argumentative matter or travel into the merits of the case. 

_ 31. [Service of Petition.] The Appellant shall, after lodging his 
Petition of Appeal, serve a copy thereof without delay on the Respon- 
dent, as soon as the latter has entered an Appearance, and shall endorse 
such copy with the date of the lodgment. 

Withdrawal of Appeal. 

32. [Withdrawal of Appeal before Petition of Appeal has been 
lodged.) Where an Appellant, who has not lodged his Petition of 
Appeal, desires to withdraw his Appeal, he shall give notice in writing 
to that effect to the Registrar of the Privy Council, and the said Regis- 
trar shall, with all convenient speed after the receipt of such notice, 
by letter notify the Registrar of the Court appealed from that the Ap- 
peal has been withdrawn, and the said Appeal shall thereupon stand 
dismissed as from the date of the said letter without further Order. 


33. [Withdrawal of Appeal after Petition of Appeal has been 
lodged.| Where an Appellant, who has lodged his Petition of Appeal, 
desires to withdraw his Appeal, he shall present a Petition to that 
effect to His Majesty in Council. On the hearing of any such Peti- 
tion a Respondent who has entered an’ Appearance in the Appeal shall, 
subject to any agreement between him and the Appellant to the con- 
trary, be entitled to apply to the Judicial Committee for his costs, but 
where the, Respondent has not entered an Appearance ; or, having en- 
tered an Appearance, consents in.writing to the prayer of the Petition, 
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the Petition may, if the Judicial Committee think fit, be disposed of 

in the same way mutatis mutandis as a Consent Petition under the pro- 

visions of ‘Rule 56 hereinafter contained. 


Fs Non-prosecution of Appeal. 


34. [Dismissal of Appeal where Appellant takes no step in prose- 
cution thereof.] Where an Appellant takes no step in prosecution of 
his Appeal within a period of four months from the date of the arrival 
ol the Record in England in the case of an Appeal from a Court situate 
in any of the countries or places named in Schedule B hereto, or within 
a period of two months from the same date in the case of an Appeal from 
any other Court, the Registrar of the Privy Council shall, with all con- 
venient speed, by letter notify the Registrar of the Court appealed from 
that the’ Appeal has not been prosecuted, and the Appeal shall there- 
upon stand dismissed for non-prosecution as from the date of the said 
letter without further Order, and a copy of the said letter shall be 
sent by the Registrar of the Privy Council to any Respondent who has 
entered an Appearance in the Appeal 


35. [Dismissal of Appeal for non-prosecution after Appellant's 
Appearance and before lodgment of Petition of Appeal.| Where an 
Appellant who has entered an Appearance— 


(a) fails to bespeak a copy of a written Record, or of part of 
a written Record, in accordance with, and within the periods prescrib- 
ed by, Rule 22; or 

(6) having bespoken such copy within the periods prescribed by 
Rule 22, fails thereafter to proceed with due diligence to take all such 
further steps as may be necessary for the purpose of completing the 
printing of the said Record ; or 

(c) fails to lodge his Petition of Appeal within the periods res- 
pectively prescribed by Rule 29; 


the RePistrar of the Privy Council shall call upon the- Appellant to 
explain his default, and, if no explanation is offered, or if the explanation 
offered is, in the opinion of the said Registrar, insufficient, the said 
Registrar shall, with all convenient speed, by letter notify the Registrar 
of the Court appealed from that the Appeal has not been effectually 
prosecuted, and the Appeal shall thereupon stand dismissed for non- 
prosecution as from the date of the said letter without further Order, 
and a copy of the said letter shall be sent by the Registrar of the Privy 
Council to all the parties who have entered an Appearance in the Appeal. 


~. +36. [Dismissal of Appeal for non-prosecution after lodgment of 
Petition of Appeal.) Where an Appellant, who has lodged his Peti- 
tion of Appeal, fails thereafter to prosecute his Appeal with due dili- 
gence, the Registrar of the Privy Council shall call upon him to explain 
his default, and, if no explanation is offered, or if the explanation offered 
is, in the opinidn of the said Registrar, insufficient, the said Registrar 
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‘shall issue a summons to the Appellant calling upon him to show cause 
before the Judicial Committee at a time to be named in the said Sum 
mons why the Appeal should not be dismissed for non-proeecution Pro- 
vided that no such Summons shall be issued by the said Registrar before 
the expiration of one year from the date of the arrival of the Record 
‘in England. If the Respondent has entered an Appearance in the Ap- 
peal, the Registrar of the Privy Council shall send him a copy of the 
said Summons, and the Respondent shall be entitled to be - heard 
-before the Judicial Committee in the matter of the said Summons at 
the time named and to ask for his costs and such other relief as he may 
be advised. The Judicial Committee may, after considering the matter 
of.the said Summons, recommend to His Majesty the dismissal of the 
‘Appeal for non-prosecution, or give such other directions therein as the 
‘justice of the case may require. 

37. [Restoring an Appeal dismissed for non-prosecution.] An 
Appellant whose Appeal has been dismissed for non-prosecution may 
‘present a Petition to His Majesty in Council praying that his Appeal 
may be restored, 


Appearance by Respondent. 


38. [Time within which Respondent may appear.) The Re» 
pondent may enter an Appearance at any time between the arrival of 
the Record and the hearing of the Appeal, but if he unduly delays 
entering an Appearance he shall bear, or be disallowed, the coets occa- 
sioned by such delay, unless the Judicial Committee otherwise direct. 


39. [Notice of Appearance by Respondent.| The Respondent 
shall forthwith after entering an Appearance give notice thereof to the 
Appellant, if the latter has entered an Appearance. 


40. [Form of- Appearance where all the Respondents do not ap- 
pear.) Where there are two or more Respondents, and orffy ome, or 
some, of them enter an Appearance, the Appearance Form shall set out 
‘the names of the appearing Respondents. 


l 41. [Separate Appearances.) Two or more Respondents may, 
at their own risk as to costs, enter separate Appearances in the same 


Appeal. 


4. BAE YA Respondent not entitled to receive notices 
:or'lodge Case.) A Respondent who has not entered an Appearance 
shall not be entitled to receive any notices relating to the Appeal from 
the Registrar of the Privy Council, nor be allowed to lodge a Case in 


the Appeal. 

43. (Procedure on non-appearance of Respondent.) Where a 
Respondent fails to enter an Appearance in an Appeal, the following 
Rules shall, subject to any special Order of the Judicial Committee to 
‘the contrary, apply :— . 

F 
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(a) If the non-appearing Respondent was a Respondent at the 
ime when the Appeal was admitted, whether by the- Order. of the 
Court appealed from or by an Order of His Majesty in Council giving 
-the Appellant special leave to appeal, and it appears from the terms of 
the said Order, or Order in Council, or otherwise from the Record, or 
from a Certificate of the Registrar of the Court appealed ‘from, that 
the said non-appearing Respondent has received notice, or was other- 
wise aware, of the Order of the Court, appealed from admitting the 
Appeal, or of the Order of His Majesty in Council, giving: the Appel- 
lant special leave to appeal, and has also received notice, or was other- 
wise aware, of the dispatch of the Record to England, the appeal may, 
if all other conditions of its being set down are satisfied, be set down 
ex parte as against the said non-appearing Respondent at any time after 
the expiration of three months from the date of the lodging of the 
Petition of Appeal ; 

(b) If the non-appearing Respondent was made a Respondent 
by an Order of His Majesty in Council subsequently to the admission 
of the Appeal, and it appears from the Record, or from a Supplementary 
Record, or from a Certificate of the Registrar of the Court appealed 
from, that the said non-appearing Respondent has received notice, or 
was otherwise aware, of any intended application to bring him on the 
record as a Respondent, the Appeal may, if all other conditions of its . 
being set down are satisfied, be set down ex parte as against the said 
non-appearing Respondent at any time after the expiration of three 
months from the date on which he shall have been served with a copy 
of His Majesty’s Order in Council bringing him on the Record as a 
Respondent : 

Provided that where it is shown to the satisfaction of the Regis- 
trar of the Privy Council, by Affidavit or otherwise, either that an 
Appellant has made every reasonable endeavour to serve a non-appearing 
Resgondeat with the notices mentioned in clause (a) and (b) respect- 
ively and has failed to effect such service, or that it is not the intention 
of the non-appearing Respondent to enter an Appearance to the Appeal, 
the Appeal may, without further Order in that behalf and at the risk 
of the Appellant, be-proceeded with ex parte as against the said nan- 
appearing Respondent. j 

44. [Respondent defending Appeal in forma pauperis.| A Res- 
pondent who desires to defend an Appeal in forma pauperis may present 
a Petition to that effect to His Majesty in Council, which Petition shall 
be accompanied by an Affidavit from the Petitioner stating that he is 
not worth £25 in the world excepting his wearing apparel and his 
interest in the subject-matter of the Appeal. 


Petitions generally. 


45. [Mode of addressing petitions.) All Petitions for orders 
or directions as to matters of practice.or procedure arising after the 
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lodging of the Petition of Appeal and not involving any change 
in the parties to an Appeal shall be addressed to the Judicial 
Committee.. All other Petitions shall be addressed to His Majesty in 
Council, but a Petition which is properly addressed to His Majesty in 
Council may include, as incidental to the relief thereby sought, a prayer 
for orders or directions as to matters of practice or procedure. 

46. [Orders on Petitions which need not be drawn up.) Where 
an Order made by the Judicial Committee does not embody any special 
terms or ibclude any special directions, it shall not be necessary to draw 
up such Order, unlegs the Committee otherwise direct, but a Note 
thereof shall be made by the Registrar of the Privy Council. 


47. [Form of Petition and number of copies to be lodged.| Al 
Petitions shall consist of paragraphs numbered consecutively and shall 
be written, typewritten, or lithographed, on brief paper with quarter 
margin and endorsed with the name of the Court appealed from, -the 
full title and Privy Council number of Appeal to which the Petition re- 
lates or the full title of the Petition(as the case may be), and the name 
and address of the London Agent (if any)of the Petitioner, but need not 
be signed, except as provided by Rule 3. Unless the Petition is a 
Consent Petition within the meaning of Rule 56 at least five copies 
thereof shall be lodged. 


48. [Caveat.| Where a Petition is expected to be lodged, or 
has been lodged, which does not relate to any pending Appeal of 
which the Record has been registered in the Registry of the Privy Coun- 
cil, any person claiming a right to appear before the Judicial Committee 
on the hearing of such Petition may lodge a Caveat in the matter thereof, 
and shall thereupon be entitled to receive from the Registrar of 
the Privy Council notice of the lodging of the Petition, if at the time 
of the lodging of the Caveat such Petition has not yet been lodged, and, 
if and when the Petition has been lodged, to require the Petitioner ‘to 
serve him with a copy of the Petition, and to furnish him, at his*own 
expense, with copies of any papers lodged by the Petitioner in support 
of his Petition. The Caveator shall forthwith after lodging his Caveat 
give notice thereof to the Petitioner, if the Petition has been lodged. 


49. [Service of Petition.] Where a Petition is lodged in the 
matter of any pending Appeal of which the Record has been registered 
' the Registry of the Privy Council, the Petitioner shall serve any 
party who has entered an+Appearance in the Appeal with a copy of 
such Petition, and the Party so served shall thereupon be entitled to 
require the Petitioner to furnish him, at his own expense, with copies 
of any papers lodged by the Petitioner in support of his Petition. 

so. [Verifying Petition by Affidavit.] A Petition not relating 
to any Appeal of which the Record has been registered in the Registry 
of the Privy Council, and any other Petition containing allegations of 
fact which cannot be verified by reference to the registered Record or 
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any certificate or duly authenticated statement of the Court appéaled 
from, shall be supported by Affidavit. Where the Petitioner prosecutes 
“his Petition in person, the said Affidavit shall be sworn by the Petitioner 
himself and shall state that, to the best of the deponent’s knowledge, 
information, and belief, the allegations contained in the Petition are 
true. Where the Petitioner is represented by an Agent, the-said 
Affidavit shall be sworn by such Agent and shall, besides stating that, 
to the best of the deponent’s knowledge, information, and belief, . the 
allegations contained in the Petition are true, show how the deponent 
obtained his instructions and the information enabling him to present 
the Petition. 

si. [Petition for Order of Revivor or Substiiztion.] A Petition 
for an Order of Revivor or Substitution shall be accompanied bya 


certificate or duly authenticated statement from the: Court appealed 
from showing who, in the opinion of the said Court, is the proper per- 
son to be substituted, or entered, on the Record in place of, or, in addi- 
‘tion to, a party who has died or undergone a change of status. 

52. [Petition disclosing no reasonable cause of appeal or contain- 
ing scandalous matter to be refused.| ‘The Registrar of the Privy 
Council may refuse to receive a Petition on the grounds that it dis- 
closes no reasonable cause of appeal, or is frivolous, or contains scanda- 
lous matter, but the Petitioner may appeal, by way of motion, from such 
refusal to the Judicial Committee. 

53. [Setting down Petition.] As soon as a Petition and all 
necessary documents ‘are lodged the Petition shall thereupon be deemed 
to be set down. 


54. [Times within which set-down Petitions shall be heard.) On 
each day appointed by the Judicial Committee for the hearing of Peti- 
tions the Registrar of the Privy Council shall, unless the Committee 
otherwiseadirect, put in the paper for hearing all such Petitions as have 
been ‘set down Provided that, in the absence of special circumstances 
of urgency to be shown to the satisfaction of the said Registrar, no 
Petition, if opposed, shall be put in the paper for hearing before the 
expiration of ten clear days from the lodging thereof, unless the Oppo- 
nent consents to the Petition being put in the paper on an earlier day. 


55. [Notice to parties of day fixed for hearing Petition.] Subject 
to the provisions of the next following Rule, the Registrar of the Privy 
Council shall, as soon as the Judicial Committee have appointed a day 
for the hearing of a petition, notify all parties concerned by Sum- 
mons of the day so appointed. 


56. [Procedure where Petition is consented to or is formal. | 
Where the prayer of a Petition is consented to in writing by the oppo- 
site party, or where a Petition is of a formal and non-contentious cha- 
tacter, the Judicial Committee may, if they think fit, make their Report 


xur) e "TAE MADRAS LAW JOURNAL. 45 


sie esi aed os eda oan WA Oe ee KAA 


case may be, without requiring the attendance of the-parties in. the, 


Council Chamber, and the Registrar of the Privy Council shall not 
in any such case issue the Summons provided for by the last-preceding 
Rule, but shall with all convenient speed after the Committee have 
made their Report or Order notify the parties that the Report or 
Order has been made and of the date and nature of such Report or 

s7.: [Withdrawal of Petition.| A Petitioner who desires to with 
draw his Petition shall give notice in writing to that effect to the Regis- 
trar of the Privy Council. Where the Petition is opposed, the Oppo- 
nent shall, subject to any agreement between the parties to the contrary, 
be entitled to apply to the Judicial Committee for his costs, but. where 
the Petition is unopposed, or where, in the case of an opposed Petition, 
the parties have come to an agreement as to the costs of the Petition, 
the Petition may, if the Judicial Committee think fit, be disposed of 
in the same way mutatis mutandis as a Consent Penaga under the pro- 
wisions of the last-preceding Rule. 


s8. [Procedure where kearing of Petition unduly ‘delayed.] 
Where a Petitioner unduly delays bringing a Petition to a hearing, the 
Registrar of the Privy Council shall call upon him to explain the delay, 
and if no explanation is offered, or if the explanation offered is, in 
the opinion of the said Registrar, insufficient, the said Registrar 
may, after notifying all parties interested by Summons of his mtention 
to do so, put the Petition in the paper for hearing on the next following 
day appointed by the Judicial Committee for the hearing of Petitions 
for such directions as the Committee may think fit to give thereon. 

59. [Only one Counsel heard on a side in Petitions.] At the 
hearing of a Petition not more than one Counsel shall be admitted to 
be heard on a side. - 


Case. 


60. [Lodging of Case.) No party to an Appeal shall be entitled 
to be heard by the Judicial Committee unless he has previously lodged 
his Case in the Appeal Provided that where a Respondent who has 
entered an Appearance does not desire to lodge a Case in the Appeal, 
he may give the Registrar of the Privy Council notice in writing af 
his intention not to lodge any Case, while reserving his right to address 
the Judicial Committee on the question of costs. 

61. [Printing of Case.) The Case may be printed either abroad 
or in England, and shall, in either event, be printed in accordance with 
the Rules I to III contained in Schedule A hereto, every tenth line 
thereof being numbered in the märgin, and shall be signed by at least 
one of the Counsel who attends at the hearing of the; Appeal or by the 
party himself if he conducts his Appeal in person. 
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62.. [Number of- prints to be lodged.] Each party shall lodge 30 
aor of his-Case. . 


' [Form of:Case.] The Case shall consist of paragraphs num- 
bered aoo and shall state, as concisely as poesible, the circum- 
stances out of which the Appeal’ arises, the contehtions to be urged by 
the party lodging the same, and the reasons of appeal. © References by 
page and line to the relevant portions of the Record as printed shall, 
as far as practicable, be printed in the margin, and care shall be taken 
to avoid, as far.as possible, the reprinting in the Case of long extracts 
from the Record. The Taxing.Officer, in taxing the costs. of the 
Appeal, shall, either of his own motion, or at the instance of the 
opposite party, inquire into any unnecessary prolixity in the Case, and 
{shall disallow the costs occasioned thereby. 


64. ‘[Separte Cases by two or more Respondents.] © Two or 
more Respondents may, at their own risk as to costs, lodge separate 
Cases | in the same Appeal. 


6s. [Notice of lodgment of Case.] Each party shall, after lodg- 
ing his Case, forthwith give notice thereof to the other party. 


66. [Case Notice.) Subject as hereinafter provided, the party 
who lodges his Case first may, at any time after the expiration of three 
clear days from the day on which he has given the other party the 
notice prescribed by the last-preceding Rule, serve such other party, it 
the latter has not in the meantime lodged his Case, with a “Case Notice,” 
requiring him to lodge his Case within one month from the date of the 
service of the said Case Notice and informing him that, in default of 
his so doing, the Appeal will be set down for hearing ex parte as against 
him, and if the other party fails to comply with the said Case Notice, 
the party who has lodged his Case may, at any time after the expiration 
of the time limited by the said Case Notice for the lodging of the 
Cast, lodge an Affidavit of Service (which shall set out the terms of 
the said Case Notice), and the Appeal shall thereupon, if all other 
conditions of its being set down are satisfied, be set down ex parte as 
against the party in default Provided that no Case Notice shall be 
served until after the completion of the printing, or rearrangement un- 
der Rule 12, of the Record, 'and also that nothing in this Rule con- 
tained shall preclude the party in default from lodging his Case, at 
his own risk as regards costs and otherwise, at any time up to the date of 
hearing. 


67. [Setting down Appeal and exchanging Cases.] Subject to 
the provisions of Rule 43 and of the last-preceding Rule, an Appeal 
shall be set down iso facto as soon as the Cases on both sides are lodged, 
and the parties shall thereupon exchange Cases by handing one another, 
either at the Offices of one of the Agents or in the Registry of the Privy 
Council, ten cbpies of their Tespective. Cases. 
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Binding ‘Records, etc. 


68. [Mode of binding Records, etc., for use of Judicial Com- 
mittee.) As soon as an appeal is set down, the Appellant shall attend 
at the Registry of the Privy Council and obtain ten copies of the Record 
and Cases to be bound for the use of the Judicial Committee at the 
hearing. The copies shall be bound in cloth or in half leather with 
paper sides, and six leaves of blank paper shall be inserted before the 
‘Appellant’s Case. The front cover shall bear a printed label 
stating the title and Privy Council number of the Appeal, the contents 
of the volume, and the names and addresses of the London Agents.-The 
’ several documents, ‘indicated by incuts, shall be arranged in-the follow- 
ing order : (1) Appellant’s Case ; (2) Respondent’s Case ; (3) Record 
(if in more than one part, showing the separate parts by incuts, all 
parts being paged at the top of the page); (4) Supplemental Record 
(if any) ; and the short title and Privy Council number of the Appeal 
shall also be shown on the back. 

69. [Time within which bound copies shall be lodged] The 
Appellant shall, lodge the bound copies not less than four clear days 
before the commencement of the Sittings during which the Appeal is 
` to be heard. 


Hearing. 


70. [Notice of day on or before which Appeals must be set down for 
ensuing Sittings.| The Registrar of the Privy Council shall name a 
day on or before which Appeals must be set down if they are to be 
entered in the List of Business for the ensuing Sittings. All Appeals 
set down on or before the day named shall, subject to any directions 
‘from the Committee or to any agreement between the parties to the 
contrary, be entered in such List of Business and shall, subject to any 
directions from the Committee to the contrary, be heard in fhe order 
in which they are set down. 


71. [Notice to parties of day fixed for hearing Appeal:] The 
Registrar of the Privy Council shall, subject to the provisions of R. 42, 
notify the. parties to each Appeal by Summons, at the earliest possible 
date, of the day. appointed by the Judicial Committee for the hearing 
of the Appeal, and the parties shall be in readiness to be heard on the 
day so appointed. å 


72. [Only two Counsel keard on a side in Appeals.) At the 
hearing of an Appeal not more than two Counsel shall be admitted to 
be heard on a side. j 


73. [Nautical Assessors.] In Admiralty Appeals the Judicial 
Committee.may, if they think fit, require the attendance of two Nautical 
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Judgment. 

44. [Notice to parties of day fixed for delivery of Judgment. | 
Where the Judicial Committee, after hearing an Appeal, decide to 
reserye their Judgment thereon, the Registrar of the Privy Council 
shall in due course notify the parties by Summons of the day appointed 
by the Committee for the delivery of the Judgment. ' 

Costs. 


93, [Taxation of costs.) All Bills of Costs under the Orders 
of the Judicial Committee on Appeals, Petitions, and other matters, 
shall be referred to the Registrar of the Privy Council, or such other 
person as the Judicial Committee may appoint, for taxation, and all 
such taxations shall be regulated by the Schedule of Fees set forth in 
Schedule C hereto. 


76. [What costs taxed in England.| ‘The taxation of costs in 
England shall be limited to costs incurred in England. 

“ » [Order to taz.) The Registrar of the Privy Council shall, 
with all convenient speed after the Judicial Committee have given 
their decision as to the costs of an Appeal, Petition, or other matter, 
issue to the party to whom costs have been awarded an Order to” 
tax and a Notice specifying the day and hour appointed by him for 
taxation. The party receiving such Order to tax and Notice shall, 
not less than 48 hours before the time appointed for taxation, lodge his 
Bill of Costs (together with all necessary vouchers for disbursements) 
and serve the opposite party with a copy of his Bill of Costs and of the 
Order to tax and Notice. 

78. [Power of Taxing Officer where taxation delayed through 
the fault of the party whose costs are to be taxed.| The Taxing Officer 
> may, if he thinks fit, disallow to any party who fails to lodge his Bill 
of Costs (together with all necessary vouchers for disbursements) within 
the timg prescribed by the last-preceding Rule, or who in any way 
delfys or impedes a taxation, the charges to which such party would 
otherwise be entitled for drawing his Bill of Costs and attending the 

79. [Appeal from decision of Taxing Officer'] Any party ag- 
grieved by a taxation may appeal from the decision of the Taxing 
Officer to the Judicial Committee. The Appeal shall be heard by 
way of motion, and the party appealing shall give three clear days’ 
Notice of Motion to the opposite party, and shall also leave a copy of 
such Notice in the Registry of the Privy Council. 

80. [Amount of taxed costs to be inserted in His Majesty's 
Order in Council.| The amount allowed by the Taxing Officer on the 
taxation shall, subject to any appeal from his taxation to the Judicial 
Committee and subject to ary direction fromthe Committee to the 
contrary, be inserted in His’ Majesty's Order in Council determining. 
the Appeal or Petition. . we 
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81. [Taxation on the paper scale.) Where the Judicial Com- 
mittee directs costs to be taxed on the pauper scale, the Taxing Officer 
shall not allow any fees of Counsel, and shall only award to the Agents 
out-of-pocket expenses and a reasonable allowance to cover office ex- 
penses, such allowance to be taken at about three-cighths of the ‘usual 
professional charges in ordinary Appeals. Such pauper acale shall 
apply to and include the application upon which leave to appeal in 
forma pauperis was granted. 

82. [Security to be dealt with as His Majesty’s Order in Council 
determining Appeal directs.| Where the Appellant has lodged security 
for the Respondent’s costs of an Appeal in the Registry of the Privy 
Council, the Registrar of the Privy Council shall deal with such security 
in accordance with the directions contained in His Majesty’s Order in 
Council determining the Appeal. 


Miscellaneous. 


83. [Power of Judicial Committee to excuse from compliance with 
Rules.| The Judicial Committee may, for sufficient cause shown, ex- 
cuse the parties from compliance with any of the requirements of these 
Rules, and may give such directions in matters of practice and proce- 
dure as they shall consider just and expedient. Applications to be 
excused from compliance with the requirements of any of these Rules 
shall be addressed in the first instance to the Registrar of the Privy 
Council, who shall take the instructions of the Committee thereon and 
communicate the same to the parties. If, in the opinion of the said 
Registrar, it is desirable that the application should be dealt with by 
the Committee in open Court, he may direct the party applying to 
lodge in the Registry of the Privy Council, and to serve the opposite 
party with, a Notice of Motion returnable before the Committee. 


_ 84. [Amendment of documents.) Any document lodged in con- 
nection with an Appeal, Petition, or other matter pending before Hia 
Majesty in Council or the Judicial Committee, may be amended by 
leave of the Registrar of the Privy Council, but if the said Registrar 
is of opinion’ that an application for leave to amend should be dealt 
with by the Committee in open Court, he may direct the party applying 
to lodge in the Registry of the Privy Council, and to serve the opposite ' 
party with, a Notice of Motion returnable before the Committee. 

85. [Affidavits may be sworn before the Registrar of the Privy 
Council.| Affidavits relating to any Appeal, Petition, or other matter 
pending before His Majesty in Council or. the Judicial Committee may 
be sworn before the Registrar of the Privy Council. 

_ 86. [Change of Agent.) Where a party to an Appeal, Petition, 
or other matter pending before His Majesty in Council changes his 
Agent, such party, or thé-new Agent, shall forthwith give the Registrar 
of the Privy Council and:the outgoing Agent notice in writing of the 
change,- and shall ‘amend: the Appearancé. atcordingly.® ©: Until: such 
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“notices are given the former Agent shall be considered the Agent of 


the party until the final conclusion of the Appeal, Petition, or other 
matter. 

87.. [Scope of application of Rules.| Subject to the provisions 
of any Statute or of any Statutory Rule or Order to the contrary, 
these Rules shall apply to all matters falling within the Appellate Juris- 
diction of His Majesty in Council. 

88. [Mode of citation and date of operation.) These Rules may 
be cited as the Judicial Committee Rules, 1925, and they shall come 
into operation on the rst day of January, 1926. 


SCHEDULE A, 


Rules as to Printing, 


1. All Records and other proceedings in Appeals or other matters 
pending before His Majesty in Council or the Judicial Committee which 
are required by the above Rules to be printed shall be printed in the 
form known as Demy Quarto. 

II. The size of the paper used shall be such that the sheet, when 
folded and trimmed, will be 11 inches in height and 8 1|2 inches in 
width. l 

III. The type to be used in the text shall be Pica type, but Long 
Primer shall be used in printing accounts, tabular matter, and notes. 
The number of lines in each page of Pica type shall be 47 or thereabouts, 
and every tenth line shall be numbered in the margin. 

IV. Records shall be arranged in two parts in the same volume, 
whege practicable, viz. :— 

Part I. The pleadings and proceedings, the transcript of the 
evidence of the witnesses, the Judgments, Decrees, &c., of the Courts 
below, down to the Order admitting the Appeal. 

Part II. The exhibits and documents. 

V. The Index to Part I. shall be in chronological order, and shall 
be placed at the beginning of the volume. 

The Index to Part II. shall follow tht order of exhibit mark, and 
shall be placed immediately after the Index to Part I. 

VI. Part I. shall be arranged strictly in chronological order, i e., 
in the same order as the index. 

Part II. shall be arranged in the most convenient way for the use 
of the Judicial Committee, as the circumstances of the case require. 
The documents shall be printed as far as suitable in chronological order, 
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mixing Plaintiff’s and Defendant’s documents together when necessary. 
Each document shall show its exhibit mark, and whether it is a Plain 
tiffs or Defendant’s document (unless this is clear from the exhibit 
mark) and in all cases documents relating to the same matter, such as 


(a) a series of correspondence, or 

(4) proceedings in a suit other than the one under appeal, 
shall be kept together. ` The order in the Record of the documents in 
Part IJ. will probably be different from the order of the Index, and the 
proper page number of each document shall be inserted in the printed 
Index. 

The parties will be responsible for arranging the Record in proper 
order for the Judicial Committee, and in difficult cases Counsel may be 
asked to settle it. 

VII. The documents in Part I. shall be numbered consecutively. 

The documents in Part IT. shall not be numbered, apart from the 
exhibit mark. 

VIII. Each document shall have a heading which shell consist 
of the number or exhibit mark and the description of the document in 
the Index, without the date. 

IX. Each document shall have a marginal note which shall be 
repeated on each page over which the document extends, viz. :— 


Part I. 


(a) Where the case has been before more than one Court, the 
short name of the Court shall first appear. Where the case has been 
before only one Court, the name of the Court need not appear. 

(6) The marginal note of the document shall then appear con- 
sisting of the number and the description of the document in the Index, 
with the date, except in the case of oral evidence. 

(c) In the case of oral evidence, “ Plaintiff’s evidence ” or “De- 
tendant’s evidence ” shall appear beneath the name of the Court, and 
then the marginal note consisting of the number in the Index and the 


witness’s name, with “examination,” “ crossexamination,” or “‘re- 
examination, ’ as the case may be. 
po Part II. 


The word “ Exhibits ” shall first appear. 


The marginal note of the exhibit shall then appear consisting of 
the exhibit mark and the description of the document in the Index, with 
the date. 

X. The parties shall agree to the omission of formal and irrele- 
vant documents, but the description of the document may appear (both 
in the Index and in the Record), if desired, with the words “not 
printed ” against it. : 
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A long series of documents, such as accounts, rent rolls, inventories, 
&c., shall not be printed in full, unless Counsel so advise, but the 
parties shall agree to short extracts being printed as specimens. 

XI. In cases where maps sent from abroad are of an inconvenient 
size or unsuitable in character, the Appellant shall, in agreement with 
the Respondent, prepare in England, from the materials sent from 
abroad, maps drawn properly to scale and of reasonable size, showing, 
as far as possible, the claims of the respective parties, in different colours. 





SCHEDULE B. 
Countries and places referred to in Rules 22, 29, and 34. 
Australia, British Honduras, British North Borneo, Brunei, 
Ceylon, China, Eastern African Dependencies, Falkland Islands, 
Federated Malay States, Fiji, Hong Kong, India, Mauritius, New 
Zealand, Persia, Seychelles, Somaliland Protectorate, Straits 
Settlements. 





| SCHEDULE C. 


I 


FEES ALLOWED TO AGENTS CONDUCTING APPEALS OR OTHER MATTERS 
BEFORE THE JUDICIAL COMMITTEE OF THE Privy COUNCIL. 


(33 1|3 per cent, is added to these fees.) 


2s. d 

Retainer fee ... 013 4 

Drawing Appearance or Caveat O s o 
Perusin£ printed Record, for every printed sheet ot 

8 I I oO 

Perusing written Record, for every 25 folios .. 0 6 8 

Drawing Index per folio... O 2 0 

Drawing Marginal Notes and Headings per folio ... 0 0 6 


Attending at the Registry to examine proof print of 


Record with the certified Record per aie 3 3 0 
per half day . I II 6 

Concise revised print of Record, per shett of 8 pages -— 
Foreign or Indian cases ian, 2 EO 
Other cases 010 6 
Tnstruccion for Petition or Motion, or to Oppose ` 010 0 
Instructions for Petition of Appeal ... 010 0 
Instructions for Case ce IT 00 
Drawing Petition, Motion, Case'or Affidavit’ per folio...' 0 2 0 
Copying Petition, moni Case or Affidavit per folio... 0 o 6 
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‘Correcting proof of Case, per sheet of 8 pages :-— 
‘Foreign or Indian cases 

‘Other cases 
Drawing and fair copy Case Notice 
Perusing Petition, Motion, or Affidavit per folio 
Perusing Petition of Appeal ii 
Perusing Case, per printed sheet of 8 pages 
Instrucuons for and preparing Retainer to Counsel 
Instructions to Counsel to argue an Appeal 


Instructions to Counsel to argue a Petition or Motion... 


Instructions to printer 
Attending Consultation 


Atténding at the Council Chamber for the hearing of a 


| ' Petition of Motion 


Attending at the Council Chamber all day on an Appeal 


-3 not called on- 


Attending the hearing of an Apal per day ..'. 


Attending a Judgment 
Approving draft Order 
Attendances generally 


Attendances on Counsel where fee is 30 guineas or over ... 
Drawing Bill of Costs per folio ... 
‘Copying Bill of Costs per folio ... 


Attending Taxation of Costs of an Appeal 


Attending Taxation of Costs of a Petition or Motion ... 


Sessions Fee for each year or part of a year from the 
date of Appearance (in Appeals only) 

Letters, &c. (in Petitions) 
Letters, &c. (in Appeals) for ist year- 

For each following year 

iat 
“ Council Office Fees. ‘4 

Entering Appearance 
Amending Appearance 


Examining proof print of Record with the certified second. 


at the Registry (chargeable to Appellant only) 


per day... 
> per half day... 


Lodging Petition of Appeal 

Lodging Petition for special leave to appeal 
Lodging any other Petition or Motion 
Lodging Case or Notice under Rule 60 


Setting down Appeal (chargeable to Appellant only) ... 


Setting down Petition for special leave to appeal 


(chargeable to Petitioner only) E ii 
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£ sf. d 
Setting down any other Petition (chargeable to Petitioner only)1 o 0 
Summons .... A. OO 
Committee Report on Petition ... 2 0 O 
Committee Report on Appeal . 300 
Original Order of His Majesty in Council Jina. 
an Appeal +. 5 0 O 
Any other original Order of His Majesty in Council 3 0 O 
Plain copy of an Order of His Majesty in Council O 5 O 
Original Order of the Judicial Committee 2 0 O 
Plain copy of Committee Order O § 0 
Lodging Affidavit O10 0 
Certificate delivered to parties 010 0 
Lodging Caveat I O O 


Subpoena to witnesses 010 0 

‘Taxing Fee 6d. for each pound allowed, or a fraction thereok up to 
£300, and one per cent. beyond that sum, calculated at the rate of 
5s. for each £25, or a portion thereof. 
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SEVERANCE OF JOINT STATUS. 
SOME RECENT CASES. 


Hari Baksh v. Babu Lal, (1924) 47 M. L. J. 938 ; Palani 
Ammaly. Muihuvenkatachela:'Moniagarar, (1924) 48 M.L.J. 
83; Lala Jai Narain v. Lala Prag Narain, (1924) 
48 M.L. J. 236 ;` Krishnaswami Thevar y. Pulukaruppa 
Thevan, (1924) 48 M. L. J. 354; Bhagwani Kunwar v. 
Mohan Singh, (1924) 49 M. L. J. 55 and Jag Prasad Rai v. 
Mussammat Singari, (1924) 49 M. L. J. 162. 


It may be admitted that the doctrine of severance of sta- 
tus by a unilateral declaration of intention was not for the first 
time introduced by the judgment in Suraj Narain’s case (1). 
But it must equally be said that befote the date of that pro- 
nouncement, the prevalent idea in this country was that sever- 
ance of joint status arose only by agreement of parties or from 
a decree of Court. Courts no doubt differed as to the nature of 
the evidence from which an.agreement could be implied (where 
there was no express agreement) ; and in some quarters, a lean- 
ing against the doctrines of joint tenancy and survivors ship pre- 
disposed the Court easily to infer such an agreement. But the 
difference in principle between the earlier view and the later 
view cannot be ignored (see the judgments in Soundararajan v. 
Arunachalam (2)]. Recent cases have dealt with the ques- 
tion from the later standpoint and it may be useful 
to review some of them to ascertain their exact scope and 
effect. : 

_In this connection it will be convenient to keep different 
aspects of the general question sufficiently distinct from each 
other. The main division of the case-law must be into cases 
which lay down rules of law and those which lay down rules 


1. (1912) ILR 35 A 80: ag ML J 445 (P C). 
a, (1915) ILR39M 159 (F B), 
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of evidence. Cases like Thakur Nageshar Baksh Singh v. 
Mussamat Ganesha (3), Bhagwani Kunwar v. Mohan 
Singh (4) and Jag Prasad v. Singari( 5 ) fall outside both these 
categories so far as they are mere decisions on particular facts; 
for though the appraisement of the evidentiary value of the 
circumstances relied on in each case in proof of division may 
be largely coloured by the underlying view as to the governing 
rules of law or evidence, the decisions themselves are not of 
much value as precedents. The evidentiary aspect of the law 
relates to the presumption of jointness_the exact scope and 
limitations of the presumption, and the point at which it ceases 
to apply. The substantive side is concerned with the legal 
effect of certain familiar transactions. 

As early as 1879, it was laid down by the Calcutta High 
Court in Radhacharan Das v. Kripa Sindhu Das (6) that 
“ when once it is admitted that a disruption of the unity of the 
family has taken place, it is difficult to see how any presump- 
tion can arise as to any other particular member or members 
having continued joint or become separate.” This observation 
was made with reference to an admission that one of three 
members of a joint Hindu family had separated many years 
before suit, the question in the suit being whether the other 
two continued joint or had also become divided. It may be 
noted in passing that, in this very case, the learned Judges 
recognised that, “ a mere declaration by one member that he 
was separate from the others would seem to be sufficient to 
effect the separation.” But they drew a distinction between 
separation and partition and held that a partition is presum- 
abl} complete because “to effect a partition, it is necessary to 
ascertain the share to which each and every member of the 
family is entitled.” It is, however, not clear whether by the 
word ‘ partition,’ the learned Judges referred to a mere speci- 
fication of shares or to a division by metes and bounds. 

It may be instructive to compare these propositions of the 
Calcutta High Court with the observations of the Privy Coun- 
cil made nearly 25 years later in Bulabux v. Rukmabai (7). 
All that appeared in the evidence in that case was that one of 
three brothers had separated himself from the other two, taking 
his share amounting to about Rs. 11,000. As between the 
other two brothers, the evidence either way was, in the words 

3. (1919) 38 M L J sai (PC). 4. (1925) 49 MLJ 55 (PC) 
5. (1924) 49 M,L J 162 at 165 (P C). 
6, (1879)I LR 5 C 474," 7. (1903) TL RoC vas (PC). 
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of their Lordships, “too slight to form a satisfactory basis 
tor decision.” it was in these circumstances that the Judicial 
Committee upheld the view that these two brothers also had 
become divided inter se and their reasoning is stated in the 
following words :_" There is no presumption when one co- 
parcener separates from the others, that the latter remain 
united. ln many cases, it may be necessary in order to as 
certain the share of the out-going member to fix the shares 
which the other co-parceners are or would be entitled to, 
and in this sense, the separation of one is said to be a virtual 
separation of all.” On this reasoning, they proceed to base 
the proposition that ‘an agreement amongst the remaining 
members of a joint family to remain united or to reunite must 
be proved like any other fact.” This would mean that in 
their Lordships’ opinion, the presumption of jointness will 
cease to apply when something in the nature of an ascertain- 
ment of shares takes place. These observations, it will be 
noticed, are almost identical in substance with those in Radha- 
charan Dass v. Kripa Sindhu Dass (6). 


In Upendra Narain Myti v. Gopee Nath Bera (8), an- 
other bench thought that Radhacharan Dass's case was not 
rightly decided and Justice Prinsep who took part in both the 
cases explained that on the former occasion, his attention had 
not been drawn to the semi in Rewan Pershad v. Mussu- 


mai Radha Beebi (9), Mussamat €haetha v. Baboo MWaoni: 


Lall (ro) and Deen Dayal v. Jugdeap Narain (11). We 
must, however, point out that these cases only recognised that 
notwithstanding the separation of the share of one member, 
the joint status may continue among the rest. But they do 
not touch the guestion whether a conclusion to that effect can 
be based upon the mere presumption of jointness or must rest 
upon positive evidence. 


In Sudarsana Maishis case (12) Justice Bhashyam 
Aiyangar dealt with the question not as a question of presump- 
tion but as a point of law, namely, whether the separation of 
the share of one member necessarily affects the status of the 
remaining members, so that any further continuance of a joint 
status can be rested only on a theory of re-union. He was of 
opinion that, as by agreement of parties, a partition can be 


6. (1879) ILR 5 C 474. 8. (188%) ILR 9 C 817. 
9. (1846) 4 MTA 137, 10, (1867) is MIA 369, 
rr, (1877) ILR 3C 198 (PC) eta (1901) IL Ras M rag, 
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partial, there was nothing to compel one to take the view that 
on a separation of one member, the others must be deemed to 
have become divided. He therefore held that the continuance 
of the joint status was possible, apart from a hypothetical re- 
union. It may, however, be observed in passing that that 
learned Judge refused to accede to the proposition enunciated 
in Radhacharan Das v. Kripa Sindhu Das (6) that a mere de- 
claration by one member that he -was separate would suffice to 
effect a separation. 


The matter was put clearly by Chandavarkar, J. m 
Anandibai v. Hari Suba Pat (13): If it is proved that there 
has been a breach in the state of union, the law presumes that 
there has been a complete partition both as to parties and pro- 
perty. `The presumption in question continues until it is re- 
butted by proof of an agreement, which means proof of inten- 
tron on the part of some to remain united as before.” 


When the theory of division by mere unilateral declara- 
tion came to be developed, it had to be correlated 
to the authorities above referred to. Such declaration of in- 
tention only gave rise to a separation of the declarant from 
the family and not to a partition in the sense above explained 
and the fixation of his share as at the date of the declaration 
was merely-a legal consequence and not the act of the.parties. 
ktt- would therefore ‘be possible to maintain consistently- with 
the earlier authorities that on a division of status of a particu- 
lar member, resulting from such ‘declaration, the -consequences 
predicated of a partition need not necessarily follow and that 
thereforg notwithstanding such separation of one member, 
even the presumption of jointness may continue to apply to the 
rest.- - Where, however, matters had proceeded beyond the 
mere- declaration of intention and an actual partition of that 
member’s share had taken place, the reasons 
urged in Balabux’s case (7) would exclude the pre- 
sumption of jointness as regards the rest and.the continuance 
of the joint status amongst them may have to be established 
without the aid of any such presumption. Adyerting to such 
a state of things, the Privy Council in Palani Ammal v. Muthu- 
venkatachala Moniagarar (14) observe that the,“ remaining 
Go-parceners without any special agreement amongst themselves 


6. (1879) ILR 5 C 474, 
7 (1903) IL R 30 C 735 (PC), 13. (1911) ILR 35 B 293 at 204. 
: Loe TE (may) 48 ML J 83 (P C).- 
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may continue to be co-parceners and to enjoy as members of a 
joint family what remained after such a partition of the family 
property.” (The italics are ours). The special agreement 
referred to in the italicised words is evidently one in the nature 


of a re-union. That the continuance of the joint status is not” 


rested on any presumption even herc is clear from the succeed- 
ing sentence, where they say that such continuance “may, if 
disputed, be inferred from the way in which their family busi- 
ness.was carried on after their previous co-parcener had sepa- 
rated trom them.” In the High Court, however, Wallis, C. J. 
went the length of saying that the observation in Balabux v. 
Kukmabat(7)cannot be read as affecting the presumption that 
the other co-parceners remain united, at any rate, in this part of 
India, where all that is shown is, that one co-parcener has 
severed himself and had his share allotted to him. [See 
Palantammal v. Muthwuenkatachela (15)]. The other learn- 
ed Judge (Kumaraswami Sastri, J.) does not however express 
any opinion on the question of presumption, beyond referring 
to two earlier cases which only negatived the contrary presump- 
tion. The earlier of these cases in Ranganadha Rao v. 


Narayanaswami Naicker (16) merely pointed out that the. 


decision in Balabux's case (7) did not lay down that .on the 


separation of one member, the. family must in all cases. be. 


deemed to be divided. In the other case Rangasami Naidu 
v. Soundararaja Naidu (17) the Court recognised that on a 
partition, there is a presumption of its being complete. but that 
this presumption may be rebutted. It is therefore difficult to 
regard this as recognising the continuance of the presumption 
of jointness in spite of the partition of the share of one nfem- 
ber. The learned Judges only refused to accept the broad 
proposition that the separation of one member necessarily 
effected a separation inter se amongst the rest. On this part 
of the subject, it only remains to refer to Hari Baksh v. Babu 
Lal (18) and Lala Jat Narain v. Lala Prag Narain (19) 
where, dealing with the question of presumption, the Judicial 
Committee lay down that on a separation between branches, 
there is no presumption that the members within each branch 


become divided tnter se and that it is not necessary in such — 


cases to prove an agreement amongst such members to conti- 





7 (1903) TL R 30 C 725 (P ©) 15, (1917) 33 M L J 759 at 762. 
16. (1908) ILR 31 M 482. g ty (1916) 31 M L J 472. 
18. (r9a4) 47 ML J 938. 19. (1994) 48 ML J 236, 
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nue joint. Balabux v. Rukmabai (7) and the cases that 
followed it are put in another category. 


The determination or specification of shares is often 
specially relied on in support of a plea of division because it is 
well established that during the joint state no member has got 
a right to any specific share. But a division of status is un- 
doubtedly the result of the intention of the parties and no 
particular act can be held to involve such a division unless it 
helps the Court to infer that such was the intention of the 
parties. If, therefore, the specification of shares whether in 
the revenue accounts or elsewhere can be otherwise explained, 
a Court is not bound to infer a severance of status therefrom. 
This is apparently what their Lordships mean by the observa- 
tion in Palani Ammal v Muthu Venkatachala Moniagarar (14) 
that “there may be other reasons than a contemplated imme- 
diate separation for ascertaining what the shares of the co- 
parceners on a separation would be.” But in the absence of such 
explanation, the natural inference will be in favour of an in- 
tention to divide. It may be as their Lordships say in 


Bhagwani Kunwar v. Moham Singh (4) that such definition of 


shares cannot be taken as ‘ conclusive evidence ’ that a partition 
was intended, but with all respect it does not seem right to 
throw. on the person alleging separation the onus of proving 
‘that such definition of shares was witha view to a then parti- 
tion.’ 


‘Where a partition is effected by a decree X Court, it 19 
no doubt true in a general sense to say that the extent of sever- 
ance mstist be determined with reference to the terms of the 
decree. But, having regard to the underlying principle, there 
is no reason why the Court should impose upon the parties 
a divided status contrary to their wishes. It is therefore only 
on the assumption that the decree is in accordance with the 
intention of the parties that the terms of the decree can be 
the guide. ‘There is no difficulty in accepting this view so far 
as the plaintiff in the suit is concerned ; but when there are 
more defendants than one, the assumption may not always be 
justified. If the defendants prefer a division between them: 
selves, it is not uncommon for them to apply for,the allotment 
of their respective shares on payment of stamp duty and follow 
it up by a division by metes and bounds. Where such a course 


4. (ii) M L J 55 (PC). 7. (1908) LLR 30 C 735 (P C). 
14. (a924) 48 ML J 83 at 86 (P C). 
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is not adopted and where the pleadings do not clearly disclose 
a desire on the part of the defendants to become divided 
inter Se, the mere fact that the judgment or even the decree 
specifies the fractions to which each sharer would be entitled 
need not suggest an inference of division in status among the 
defendants. The tendency of recent cases is evidently in 
this direction. 

The theory of division by a unilateral declaration of in- 
tention has given rise to certain difficulties in fixing the date 
from which the division takes effect. In view of the princi- 
ple on which that theory is rested, viz., that partition is a 
matter of individual right and volition and does not depend on 
the concurrence or even acquiescence of the 
other co-parceners, it is dificult to see the 
logical basis for insisting upon the communication of 
such intention to the other co-parceners. [Kamepalli Aytlamma 
v. Mannam Venkatasami (20)]. Taking it that such a com- 
munication is only a matter of practical necessity and not part 
of the legal essentials, the question will arise, from what mo- 
ment the division of status is to be deemed to take effect. Sup- 
pose there are a number of co-parceners living in different 
places. Is it to be held that the divided status arises only 
after every one of them receives the communication ? Suppose 
the declarant dies after posting the communication but before 
it reaches any of the other co-parceners : Is the rule of sur- 
vivorship to apply or not ? Questions like these cannot be 
satisfactorily answered until the logical basis of the rule as to 
communication is settled. 

The recognition of a locus penitentiae in this clase of 
cases gives rise to anomalies and difficulties of another kind. 
We presume that if a person sends a formal notice of his inten- 
tion to become divided, the Court is scarcely likely to give him 
an opportunity of recalling it a year later, simply because in 
the interval some members of the family happen to die, and 
the declarant finds it to his interest to claim the benefit of the 
rule of survivorship. It is difficult to see why a different rule 
should apply when such declaration takes the form of the insti- 
tution of a suit for partition. . 

In the Wadi-mitta case (15) the High Court referred to 
the fact that in the days in which the prior proceedings in ques- 
tion took place, it was not the prevalent idea that the mere 
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td 
institution of a suit for partition worked a severance. But 
the judgment of the Privy Council is based on general grounds 
and it will be possible, according to it, for a plaintiff in a suit 
for partition to withdraw it and claim to continue joint if 
events happening during the pendency of the suit make it 
worth his while to prefer the continuance of the joint status. 
True their Lordships say that notwithstanding the withdrawal 
the plaint would unless explained ' afford evidence that an in 
tention to separate had been entertained,’ but it is not clear 
what the kind of explanation they contemplate is. In the case 
in Kedar Nath v. Ratan Singh (21), no reason for the with- 
drawal appeared, but the decision was based on the fact that 
after ` the withdrawal the brothers continued to 
live together. The remarks. made by some of 
their ` Lordships in the course of the argu- 
ments(as reported in the Law Journal) would rather seem to 
suggest that they were proceeding on the older view that the 
mere institution of a suit for partition does not effect a sever- 
ance. If a division in status had arisen, neither joint living 
nor acts'of joint enjoyment or management would prove the 
continued existence of a joint family status. [Jag Prasad Rai 
v. Mussamat Singari (5) }. | 


The uncertainty arising from the above considerations is 
emphasised in cases where the plaintiff in a partition suit hap- 
ens to be a minor. In Chelimi Chetty v. Subbamma (22) it was 
decided that the mere institution of a suit for partition by a 
next friend does not separate the minor from the joint family 
and thjs view has recently been reaffirmed in Krishnaswami 
Th®van v. Pulukaruppa Thevar (23). But in the last men- 
tioned case, the learned Judges have laid down that if the 
claim for partition on behalf of the minor is ultimately allow- 
ed, the severance in status takes effect as from the date of the 
plaint. We are afraid that the state of suspension during the ` 
pendency of the suit is likely to add to the anomalies of this 
part of the law. Itis no doubt ordinarily true that a decree 
relates back to the date of the institution of the suit and in 
the view that the institution of a suit for partition is itself suff- 
cient to effect a severance, this principle will be a fortiori appli- 
cable to partition suits ; but on the hypothesis that a minor has 
not the capacity to declare his intention to become divided, and 


5. (1924),49 M L J x6a (P C). ar, (1910) 20M L J 900 
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that the guardian’s declaration is no substitute for the minor’s, 
it would seem to follow that a division in this class of cases 
results not from the intention of the parties but only from the 
act of the Court. It must be mentioned in this connection 
that prior to Suraj Narain’s case (1) the view here was that 
in partition suits the divided status arose only from the date 
of the decree and it was not suggested that the decree related 
back to the date of institution of the suit. 


SUMMARY OF ENGLISH CASES, 


FouLsHAM (INSPECTOR OF TAXES) v. PICKLES, (1925) 
AC 458:94 LJ KB 418. 

Income-tax__Employment abroad__Possession outside 
the United Kingdom. Income-taz Act, 1918, Sch. D, Case V. 

Under the terms of a contract an Englishman was to serve 
9 months of the year in Africa and was to be paid an annual 
salary and commission. The latter was to be drawn only in 
England, and as a matter of fact in the year of assessment 
the whole of his salary and commission was paid into an 
English Bank by the company. Held, by the House of Lords 
[disapproving on this point the view expressed in (1924) 1 
K. B. 323] the employment abroad was “ possession outside 
the United Kingdom” within the meaning of Case V, Sch. D 


to the Income-tax Act, 1918 ; but as the whole source of his - 


income was not abroad and the moneys were actually paid into 


a Bank in England, Case V would not apply. 





GLOUCESTER RAILWAY CARRIAGE AND WAGON Ço. v. 
INLAND REVENUE COMMISSIONERS, (1925) AC 469 :94 LJ 
K B 397. 

Income . Letiing out wagons__Deprectation written down 
in books__Sale__Excess over book value. If income or capital 
increment__Corporation Profits Tax. 

A company was dealing in wagons, either by selling them 
or letting them on hire. In the case of the latter, they used 
to value the wagons annually, after writing off a certain pro- 
portion for depreciation. Some of these wagons which were 
usually let on hire were sold, and they fetched prices far in 
excess of the latest value as entered in the books. Held, the 
difference in the two prices was income and not capital incre- 


ment and as such Corporation Profits Tax was payable thereon. 


1. (1912) ILR 35 A 8o:a4 MẸ J 345 (PC), 
I 


3 
» 


e°’ 


64 THE MADRAS LAW JOURNAL `’ [VoL. 

SOUTH BEHAR RAILWAY v. INLAND REVENUE COMMIS- 
SIONERS, (1925) AC 476 :94 LJ K B 386. 

Corporation Profits Tax__Company__Ratlway company 
receiving annual payments__Carrying on trade or business. 

A company was formed in England to construct and run 
a railway in India ; after construction, the company handed 
over the line to the Secretary of State for India, who agreed 


. to pay annually £30,000 to the company, which was distributed 


among the shareholders, after deducting office expenses, in- 
come-tax. Held, by the House of Lords, affirming (1924) 
1 K B 390, that the company must be deemed to be carrying on 
trade or business and was liable to Corporation tax. 





TRUSTEE OF THE PROPERTY OF ELLIS & Co. v. Dixon- 
JOHNSON, (1925) A. C. 489. 

Bankruptcy__Deposit of shares with brokers__tUmautho- 
rised sale and subsequent insoluency__Rights of parties_sSet 
of—Date for ascertaining value of shares. Bankruptcy Act, 
1914, 8. 31. 

A person who carried on speculative business through a 
firm of brokers placed with them as security for any sums that 
might become payable by him on taking accounts certain 
shares. The brokers without the knowledge of their customer 
and contrary to his directions sold the shares, made use of the 
sale proceeds and thereafter became bankrupt. The 
trustee in bankruptcy claimed to recover from 
the customer moneys due on-taking accounts, after giving cre- 
dit forthe value of the shares realised. Held, the well-under- 
stoOd rule in equity was that if a creditor holding security sued 
for his debt, he was under an obligation on payment of the 
debt to hand over the security ; and if, having improperly 
made away with the security, he is unable to return it to the 
debtor, he cannot have judgment for the debt. As the security 
consisted of shares, the Court could direct the ascertainment 


of their price as on the date of judgment. (1924) 2 Ch. 451 
afirmed. ' 





SWEDISH CENTRAL RAILWAY Co., LTD. vr THOMPSON, 
(1925) A. C. 495. 

Income-tax_zCompany__Duality of residence Registra- 
tion, if sole test__Business abroad, ofice in England... Liability 
to taxation, Income-tas Act, 1918, Sch. D, Case V, 
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A Company was formed in England for constructing and 
working a railway line in Sweden. The registered head office 
was in London. After the line was built, it was leased to a 
trafic company for a term of years, the lessees undertaking 
to pay an annual sum as rent. Subsequently, the Articles of 
the Company were altered for the purpose of removing the 
management and control to Sweden and thereafter all. the 
business was being managed and controlled in Sweden. But 
a small Committee of Directors was appointed in London for 
transacting some routine formal matters, such as transfer of 
shares, affixing the seal to the share certificates, signing cheques 
on the London banking accounts, etc. No meetings of the 
Directors took place in London, and no profits transmitted to 
the United Kingdom, except the dividends to the English share- 
holders. The question arose whether for purposes of income- 
tax, the Company ought to be regarded as residing in the 
United Kingdom within the meaning of Sch. D, Case V of 
the Income-tax Act, 1918. Held, by a majority of the 
House of Lords (Lord Atkinson dissenting) for the purposes 
of the Income-tax Acts a registered company could have more 
than one’residence and as such the company was rateable in 
the United Kingdom. Case-law discussed. (1924) 2 K. B. 
255 afirmed. 

Per Viscount Cave, L. C. Quaere If registration 


of a company in the United Kingdom is itself sufficient proof 
of residence ? 





GoH CHOON SENG v. Leg Kim Soo, (1925) A. C.e gg. 

Master and servant „Unauthorised trespass._Scope of 
employment__Liability of master Privy Council. Concurrent 
findings of fact_Interference. 

Where there are concurrent findings of fact by the Court 
of First Instance and the Court of Appeal, it is only in rare 
cases and upon special grounds that their Lordships of the 
Judicial Committee advise a reversal of the decision of the 
Courts below. | 

Where a servant is doing some work which he Ís appointed 
to do, but he-does it in a way which his master has not autho» 
rised and would not have authorised, had he known of it,—. 
such as by committing an unauthorised act of trespasa__and 


thereby causes damage to another, the master is nevertheless 
liable. : 


id 
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In re BATES: SELMES v. BATES, (1925) 1 Ch. 157: 
94 L. J. Ch. 190. 
Wril__Construction_Annutiy__—ree of income-tax__If 
includes super-tax. 
~ By his will, a husband gave his wife ‘‘ such a sum in 
every year-as after deduction of the income-tax for the time 
being payable in respect thereof will leave a clear sum of 
£2,000.” Held, the annuity was to be paid free of income- 
tax only and she was not entitled to payment of any sum in 
respect of super-tax. 





In re Wurre : KNIGHT v. BricGs, (1925) 1 Ch. 179. 

Will Codicil Disposition Reference to “a former 
wi”. Idenificanon Evidence Admissibility. 

When there is a reference in a codicil to a prior testamen- 
tary instrument by such terms as to make it capable of identi- 
fication, it is necessarily a subject for parol evidence and when 
the parol evidence sufficiently proves that, in the existing cir- 
cumstances, there is no doubt as to the instrument, it is no 
objection to it, that, by possibility, circumstances might have 
existed in which the instrument referred to could not have 
been identified. But the reference must be to an existing 
document and evidence is not admissible if the reference may 


_be to a future document. 





" SEDDON v. COMMERCIAL SALT Company, LTD, (1925) 
1 Ch. 187. 
Practice__A fidavit of documents__.Discovery._Forfet- 
turer © 
It is a well-established rule that in an action claiming for- 
feiture, a Court will not grant discovery of documents to help 


the person claiming forfeiture. 


wW 


In re GIBBs AND HOULDER BROTHERS AND Co., Ltb.'8 
LEASE : HOULDER BROTHERS AND Co., LTD. v. GIBBS, (1925) 
i Ch. 198. . 

Lease__Covenant__Provision against assignment without 
consent Consent not to be withheld “ unreasonably ”—T ests 
of determining_Fear that adjoining premises’ might fall 
vacani__If reasonable. 

One of the terms of a lease for years was that the lessec 
was not to ‘assign without the consent of the lessor and there 
was a recital that the fessor was not to withhold permission 
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unreasonably in the case of a respectable assignee. On a 
proposal being made by the lessee to assign to X, the lessor 
refused to consent on the ground that if the assignment took 
place X would quit another adjoining ptemises which he had 
taken on lease from the same lessor, and the latter would have 
difficulty in getting such a good tenant. Held, the refusal 
was unreasonable, as the only ground on which a refusal could 
be based was the want of respectability in the assignee. Case- 
law discussed. 


BATCHELOR v. MURPHY, (1925) 1 Ch. 220: 94 L. J. 
Ch. 177. 

Lease__Option to purchase__Transfer of residuary 
pertod__M emorandum__Execution of new lease “ on the same 
terms and conditions tw all respects”’_If includes option to 
purchase. 

The lessee of certain premises who had an option to pur- 
chase the freehold at a fixed price wanted to transfer the un- 
expired portion of the lease to another. To carry out this 
object the lessor prepared a memorandum addressed to him- 
self which was signed ‘by the lessee and the transferee. - It 
recited that in consideration of the lessor releasing the lessee 
and accepting the transferee as the lessee for the unexpired 
period, the original lease was to be surrendered and the trans- 
feree was “to execute a lease for the unexpired term on the 
same terms and conditions in all respects as the old lease. ” 
The transferee entered into possession and paid rent regularly, 
but no lease deed was executed. He then claimed to exercise 
the option of purchasing the freehold, Held, by the nmjgrity 
of the Court of Appeal (Pollock, M. R. dissenting) that the 
“ new lease ” in the memorandum referred to the execution of 
a lease deed and as such the intention was to incorporate there- 
in all the terms of the old lease including the option to purchase 
and hence the transferee could claim to exercise the option. 

Per Pollock, M. R. [agreeing with Tomlin, J. in (1924) 
2 Ch. 252] The option to purchase cannot be said to be 
a term of the lease, and as it is only a collateral bargain, the 
transferee cannot have the benefit of it in the absence of words 
in the memofandum sufficient to introduce that option. 





SACK v. JONES, (1925) 1 Ch. 235. 
Easement__Party wall_Mutual right of support__Dts- 
repair of one house__Subsidence__Ligbility of owner, 
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Two adjacent houses were separated by a party wall, and 
each of them had mutual rights of support and mutual party 
wall rights. One of them alleged that the house of the other 
was subsiding owing to want of repair, and by reason thereof 
the party wall had been deflected and owing to want of lateral 
support his house was being aflected. He brought a suit for 
declaration, injunction, damages, etc. Held, even if the plaint 
allegations were proved, the action would fail as the defendant 
was not under a duty to repair his house. A servient owner 
is under no liability to repair, provided he does no act detri- 
mental to the rights of the other party. 





In re, Kuypers : Kuypers v. Kuypers, (1925) 1 Ch. 
244. 

WUL Beguesi Shares. Subsegueni alteration in charac- 
ter of shares. ffect of. 

A testator who possessed 15 per cent. cumulative pre 
ferred ordinary shares of £1 each in a company by means of 
her will made a bequest of the income of 600 such shares to a 
certain person for life, with a direction that thereafter they 
should fall into the residue. Prior to the death of the testa- 
tor the company re-organised its capital and each of the old 
shares became an 8 per cent. cumulative preference share, It 
wag at the same time resolved that part of the undivided pro- 
fits of the company should be capitalized and applied in pay- 
ment to each old shareholder an equal number of the new 8 
per cent. shares. After the death of the testator, the ques- 
tion arpse what the legatee was entitled to. Held, he was 
entifled only to the income of the six hundred 8 per cent. cu- 
mulative preference shares, and not in the additional six hun 
dred issued by way of compensation to the testator. 





BERNIERS v. FLEMING, (1925) 1 Ch. 264. 

Specific performance__Construction of contract to sell 
Vendor claiming performance according lo erroneous construc: 
tion Efect of—Repudiation’ of contract_Acceptance__ 
Delay. 

A vendor who in claiming specific performance of a con- 
tract to sell puts a wrong interpretation upon the contract does 
not thereby forfeit his claim to specific performance of the 
contract as rightly interpreted by the Court, if he is willing 
go to modify it. : ; 9 


` 
e 
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Where in a suit for specific performance by the vendor, 
the parties are at variance as to the interpretation to be put 
on the contract and the purchaser pleads willingness to com- 
plete the transaction according to a correct interpretation of 
the same, he cannot at the trial go back upon his plea and 
claim rescission of the contract on the ground that the plain- 
tiff’s insistence on a wrong construction of the agreement 
amounted to a repudiation of the contract which it was open 
to him to accept. 


Per Sargent, L. J. -_It is essential that a party to a con- 
tract who desires to val himself of an act of repudiation by 


the other party should evidence his election to do so with every 


reasonable despatch. 





Iure HARDYMAN : TEESDALE v. MCCLINTOCK, (1925) 
1 Ch. 287. 

Will_Construction__Legacy to “ wife” If enures in 
favour of subsequently married second wife__Codicil__Doe- 
trine of re-publication. 

A testatrix by her will bequeathed a lagi in trust for 
X, his children and his wife........ ” and at the time of the 
will, X had a wife living. Some years after, the wife died 
and the testatrix who was well aware of the fact, made a codi- 
cil to the will, which did not in any manner affect the above 
legacy. Subsequent to the date of the codicil, X re-married 
and died without children. The question arose whether the 
second wife was entitled to the legacy. Held, if the testatrix 
had dicd without leaving the codicil, the second wife, would 
not take anything, as she was not the wife living at the date 
of the will. But the effect of the codicil was to republish the 
will and the Court for the purposes of ascertaining the inten- 
tion of the testator-would regard the republication of the will 
by the codicil as an expression of the testator’s intention as 
at that date. As she knew on that date that the first 
wife was dead, but still made no alteration of the provisions of 
legacy the second wife must be taken to have been contemplat- 
ed therein. 





Sect 


In re, BLACKWELL : BLACKWELL v. BLACKWELL, (1925) 
1 Ch.-312. 


W U Conan oi Coningh interest__Devise to eld- 


est son “who shall be living at the time of my death absolutely | 
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d 
upon his attaining the age of 21”. Nature of interest— 
Accumulations. 

A testator devised his real estate in favour of the eldest 
of his sons (if any) “ who shall be living at the time of my 
death absolutely upon‘ his attaining the age of twenty-one 
years” and failing such son, other directions followed. At the 
time of his death, the testator had a son who was a few months 
old. Held, on a construction of the will, the interest which the 
son took was an interest contingent on his attaining the age 
of 21, and the same was the case in respect of the accumula- 
tions of the rents and profits of such real estate. 





In re, JONES : JOHNSON v. ATTORNEY-GENERAL, (1925) 
1 Ch. 340. 

Will__Construction__Personal estate__Failure of residu- 
ary bequest Absence of next of kin__Executor_If takes 
beneficial interest__Escheat. 

A testator appointed his wife and another person X as 
executors and after payment of debts, funeral expenses, etc., 
bequeathed all his property, real and personal, to his wife. 
-She, however, predeceased him and subsequently the testator 
died leaving no heir-at-law or next of kin. On the question 
arising whether the surviving executor X would be entitled to 
the personal estate, held as the will itself indicated the intention 
on the part of the testator that X was not to take beneficially 
X was only a trustee and on failure of the cestui que trust, the 
beneficial interest vested in the Crown as bona vacantia. The 
charager of trustee is affixed to the executor by the will and is 
not altered by the accident that there is no cestui que trust to 
take beneficially. 





NEUSCHILD v. BRITISH EQUTTORIAL OIL COMPANY, LTD, 
(1925) x Ch. 346 :94 L J Ch. 201. 

Company__Extraordinary and special resolutions__M eet- 
ing for confirming extraordinary resalution called for within a 
month__Adjournment of meeting Confirmation more than a 
month after Validity Companies Consolidation Act, 1908, 
S. 69 (2). i 

At an extraordinary general meeting of a company, an 
extraordinary resolution was passed for voluntary liquidation 
and the appointment of liquidators. To confirm this as a special 
resolution under S. 69 (e) of the Companies Consolidation Act 
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[corresponding to S. 81 (2) of the Indian Companies Act] 
another meeting was fixed for a date within 30 days of the 
prior meeting. But as by that time certain legal transactions 
had not been completed, the meeting was adjourned to a later 
date when the extraordinary resolution was confirmed as a spe- 
cial resolution. But by that time more than one month had 
elapsed from the first meeting and the question arose whether 
the special resolution was valid within the meaning of S. 69 (2). 
Held, the adjourned meeting was only a continuation of the 
previous one and hence the resolution was valid. 





BreyFus v. Lodge, (1925) 1 Ch. 350. 

Specific performance__Contract of sale__Non-disclosure 
of. material facts__Purchaser’s claim for rescission and return 
of deposit. 

Where a vendor of lands, though acting in good faith, 
withholds from the purchaser certain material facts directly 
affecting the value of the property which were within his own 
knowledge and which the intending purchaser could not have 
ascertained and which it was the vendor’s duty to disclose, he 
cannot be granted specific performance against the purchaser. 

Where, however, there was no misrepresentation, though 
there was an omission to disclose a material fact, but such omis- 
sion rendered no stated fact untrue, and the contract being for 
the sale of leaseholds subject to the liability under covenants to 
repair as to which the contract expressly stated that there might 
be landlord’s notices outstanding at the time of sale, a vendee is 
not entitled to claim rescission of the contract and returg of the 
deposit money merely because the landlord’s notice to repair 
was not disclosed to him. 


In re, GREY : Topp v. TAYLOR, (1925) 1 Ch. 362. 

Will__Charitable gift_Promotion of sport among sol- 
diers Validity of. 

A testator by his ,will gave certain sums of money “ to 
form the nucleus of a regimental fund for the promotior of 
sport, including i in that term only shooting, fishing, cricket, foot- 
ball and polo.” On a question arising whether the legacies 
were given on trusts which were charitable, held it was obvious- 
ly for the benefit of the public that persons entrusted with the 
-defence of the realm should be physically efficient and hence 
‘the legacy: was a good charitable gift, ` 
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In re, BATHE: BATHE v. PUBLIC TRUSTEE, (192 5) 
¥ Ch. 377. 

Will Construchon..Absolute gifi. Resiramit of marriage 

with specified persons. alidity of. 

A testator made certain bequests in favour of his son. 
By subsequent codicils he provided that in the event of the son 
marrying certain specified persons, he should forfeit all bene- 
fits under the will. The son married a lady, who was not one 
of the specified persons, and after becoming entitled to the 
bequests, took out summons for getting it decided if the pro- 
visions as to forfeiture were valid. It transpired in evidence 
that though the specified ladies had been perfectly described in 
the codicils, they had been identihed that both were alive and 
one of them married. Held, the condition was not void for 
uncertainty as the ladies had been identified. Although it is 
a condition in defeasance of an estate already vested and is in 
restraint of marriage, the restraint being only partial was not 
illegal ; nor was the condition, impossible of fulfilment, though 
the probability of its coming into force was remote. The son 
therefore took what was devised to him, subject to defeasance 
on breach of the condition at any time. 


TAYLOR v. BRITISH LEGAL LIFE Assurance Co. Lto., 
(1925) 1 Ch. 395. 

Landlord and tenant__Lease of upper and lower floors__ 
Right of passage of water and gas pipes__wercise of right 
Excessive user. 

Where the lessee of the upper floor of a house has a right 
to frry gas and water pipes through the floor below, the exer- 
cise of the right must be in such a way as to not to cause un- 


necessary inconvenience, annoyance, disturbance or injury to 
the owner of the servient tenement. 


RICKETTS v. CoLauHous, (1925) 1 K. B. 725. ; 
: Income-tax_Emoluments of office Money spent as 
travelling and hotel expenses__Deduction__If “ wholly, exclu- 
sively and mecesSarily incurred” in discharge of office duties__ 
-Income-tax Act, 1918, Sch. E, R. 9. : 
A barrister residing and practising in London was appoint- 
.ed Recorder of Portsmouth. To hold his Quarter Sessions, 
"he had to travel to the place four times in the year and incur 
hotel expenses during his stay there. He claimed to deduct 
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from the emoluments of his office the said expenses for pur- 
poses of income-tax. Held, by the majority of the Court of 
Appeal (Warrington, L. J. dissenting) the expenses could not, 
be said to be “ wholly, exclusively and necessarily ” incurred 
in the discharge of his duties as Recorder and would not form 
an item of deduction. (1924) 2 K. B. 347 affirmed. 


JOTTINGS AND CUTTINGS. 


Lord Mansfield and Fearne__Apart from the work 
which Lord Mansfield did for the commercial law, there are 
a multitude of interesting points in his judicial career. Of 
course, “ silver-tongued Murray " had a political and oratori- 
cal career as well, but that is matter of general history. It 
is for lawyers to remember with amusement how he first dis- 
covered that every deed must be an indenture, because the edge 
was not mathematically straight. It is for lawyers, too, to 
remember his controversy with Mr. Fearne, which Lord Mac- 
naghten recalled in Van Grutten v. Forwell (1897, A. C. 
676), and to which Lord Birkenhead refers, “ Perrin v. 
Blake (1 W. BI. 672),” Says the latter, “ turned on a point 
about contingent remainders Mansfield’s judgment was 
reversed in the Exchequer Chamber, and earned for him one 
of the worst misfortunes that can befall a lawyer. It was 
adversely criticised in Fearne’s Contingent Remainders, a work 
of the highest authority, though never of general circulation.” 
We agree. “Fearne” was not a best seller, but dustv copies 
still repose on conveyancers’ shelves. In fact, legal «qntro- 
versy seems to have been a little acute in those days. “Lord 
Mansfield and Fearne,” said Lord Macnaghten, “ differed 
and quarrelled. Lord Thurlow and Mr. Hargave agreed in 
everything, and they quarrelled too. They had been friends.” 
In these days our great conveyancers do not quarrel with the 
Judges. They draw interminable Law of Property Acts and 
the Judges look on with complacency, knowing full well that 
their time is coming. It is of Mansfield the story is told that 
he advised a new Colonial Judge, quite ignorant of law, never 
to give any reasons for his decisions. The Judge, as long 
as he followed this advice, did excellently, but growing bold, 
neglected it and fell. “No list,” says Lord Birkenhead in 
conclusion, “of the six greatest Judges whom the British 
Empire has produced could exclude the brilliant name of 


. 
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Mansfield.” Yes, but who are the six ? Lord Birkenhead’s 

articles have got to No. 9, so he is not confining himself to 

this select circle. = 
— The Law Journal, May 9, 1925, p. 431. 

* * * a * 

Life Assurance and Married W omen__lIt is the act of a 
wise husband to effect a life assurance policy, so that if he 
dies before attaining a certain age, his wife will not be left 
destitute, while if they both survive that date, they will have 
something to live upon in their old age. The Married 
Women’s Property Act, 1882, S. 11, provides that a policy 
of assurance effected by a man on his own life, and expressed 
to be for the benefit of his wife or children, shall create a 
trust for their benefit, and shall not form part of his estate 
or be subject to his debts. The effect of this is that, if the 
husband dies before the named date and his estate is insolvent, 
creditors, including traders, cannot claim the policy money as 
being part of his estate, but it is a trust in favour of the wife 
and children, and they are entitled to it. If he survive the 
named date, the policy money is impressed with a trust for 
their joint benefit, and does not form part of the husband’s 
estate. Apparently there has been some doubt expressed in 
the text-books whether these endowed policies are covered by 
S. 11, but Mr. Justice Astbury, in Re loakimidis Policy Trusts 
(Times, gthinst.,) has held that an endowment 
policy is to be regarded for this purpose as an 
ordinary life policy, with the benefit of acceleration in certain 
events__a decision which will allay any fears which may have 
exisf€d upon the question. The only case in which creditors 
will benefit arises if it can be proved that the policy was effect- 
ed, and the premiums paid, with intent to defraud them, in 
which case they will be entitled to receive out of the policy 
money a sum equal to the premiums paid. The benefits con- 
ferred by the section are mutual as between husband and wife, 
and a policy effected by the wife and expressed to be for the 
benefit of husband or children takes ‘effect as a trust in their 
favour in the same way, so as not to be subject to her debts. 

—Tke Law Journal, May 16, 1925, p. 456. 

* x * * * 

A Faulty Verdict of a Jury In Weber v. Birkett -the 
Lord Chief Justice, delivered on March 5 last, has, 'as “ Cur- 
sitor ” recently said, been upheld, on appeal, by Bankes, 
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Scrutton and Atkin, L. JJ. (Times, 22nd ult.). It will be 


remembered that an action in defamation combined two claims, 


one in respect of a speech (slander) and the other in respect - 


of a report of it (libel) ; and that, with the defence, one 
hundred guineas were paid into Court in respect of each claim, 
that is to say, £210 in all. The jury found for the plaintiff 
and fixed the damages at £200; but, notwithstanding the most 
pressing invitation from the Lord Chief Justice, the jury 
would not allocate the damages to the respective claims. Each 
side, therefore, claimed judgment, relying upon such hypotbeti- 
cal allocations of the £200 awarded, with reference to the 
£210 paid into Court, as were severally convenient to them- 
selves. The Lord Chief Justice felt himself hound to nold 
that the result of the jury’s finding must be the same 18 if they 
_ had disagreed and made no finding at all, and that the same 

consequences must follow. With that conclusion the Court 
of Appeal has readily and entirely agreed ; and it would thus 
appear that, however regrettable is such defeasance of a jury’s 
manifest intention, the learned Judge is in no degree to be 
blamed in this instance. A further but more technical interest 
attaches to the judgment of the Court of Appeal, in that 
Atkin, L. J., upon Benning v. The Ilford Gas Company 
[ (1907) 2 K. B. 291] being cited as a useful authority, threw 
considerable doubt upon its correctness. 


.—The Law Journal, May 16, 1925,,.p. 456. 
$ x. * Ya * 


The Plea of Jus Tertii in Ejectment —Can the defendant 
in an action of ejectment set up the plea of jus tertii ; that is, 
can he say to the plaintif,“ it may be that Ihave no title to 
the. land, but certainly you ‘have not, because the real owner 
is X.”? According to what is known as the rule in Doe v. 
Barnard, [ (1849) 13 Q. B. 945 ]he can do so. In that case 
the plaintiff had, as between herself and the defendant, who 
had managed to secure possession, the better title, but in the 
course of her own evidence it appeared that she was not in fact 
entitled, and she failed. “She has,” said Patterson, J., in 
delivering the judgment of the Court (Lord Denman, C. J., 
Patteson, Coleridge and - Erle, JJ.) “by her own showing 
proved the title to be in another, of which the defendant is 
entitled to take advantage.’ Or can the plaintiff rely on the 
principle that possession is a good title against all except the 
true owner ? ‘This is the mle, based upon the ancient law 
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of disseisin, which was enunciated by Cockburn, C. J., in 
Asher v. Whitelock, [ (1865) L. R. 1 Q. B. 1], and which 


‘appears to have been approved by Lord Macnaghten in deli- 


vering the judgment of the Judicial Committee in Perry v. 
Clissold, (1907 A. C. 73). On the strength of these two 
later cases it has been not infrequently assumed that Doe v. 
Barnard is overruled, but it seems that this conclusion is to be 
accepted with caution. <A very interesting discussion of the 
question will be found in an article, “ The Plea of the Jus 
Tertii in Ejectment, ” by Mr. S. J. Wiren in the current Law 
Quarterly Review. The numerous cases on the subject are 
stated and compared in great detail, and at the end of the arti- 
cle there is a list of the books in which itis referred to, with 
the views taken in them. The writer of the article inclines 
in favour of the admissibility of the plea of Jus Tertii, and 
whether he is right or no, his article is characterised by careful 
arrangement and reasoning, and it is a storehouse of informa- 
tion. 
—The Law Journal, May 23, 1925, p. 479. 
* * * x x 
Lord Darling as a Poet__To say that all lawyers are 
poets at heart would be, of course, considerably to overstate 
the case. But the age-old association between the Law and 
the Musc is no mere matter of chance. And it is singularly 
fitting that from out that modern Sabine retreat, the Temple, 
should come the latest effort to capture the old Horatian inspi- 
ration. Lord Darling, in resorting so persistently to the 
Picriga spring, is not only observing the right tradition, but, 
what is far more important, setting the right example ; and 
about his latest verses__* The Pensioner’s Garden,” contribut- 
ed to a Sunday newspaper__there is more than a trace of the 
Horatian manner and form. True, there is, perhaps, a too 
rhetorical nicety of phrasing_—‘‘ By mulct and durance dire,” 
for example, can hardly be called a spontaneous line. Again, 
in ‘‘ God’s ageing children find that Eden Adam lost ” there is 
no echo of the famous “ dying fall.” But the verses are not 
without a right glamour ; and the handling of the difficult un- 
rhymed form shades of Thomas Campion leis masterly. 
Lord Darling’s serious muse has, perhaps, found its best .ex- 
pression in his lines on Mr. Justice Talfourd’s tragic death in 
Court on the Oxford Circuit. 
—The Law Journal, May 23, 1925, p. 481. 
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‘The New Judge... Last week we expressed our regret that 
it should be necessary to appoint a successor to Lush, J., and 
this week we may express our satisfaction that, as it had to 
be, the appointment should be one so widely approved. The 
career at the Bar of Mr. R. A. Wright, K. C., has been recog- 
nised in well-informed circles as particularly distinguished, 
and is now generally appreciated. Without reiterating its 
details, we venture to call attention to one outstanding aspect 
of it pour encourager les autres. For long years the final 
achievement of the late Vaughan Williams, L. J., was held up 
as the example of how courage, patience and determination 
may survive an inordinate period of waiting for recognition of 
merit. The case of Mr. Justice Wright may henceforth be 
quoted to men, young or even of many years’ standing, as a 
good reason for their refusing to be presently disappointed or 
depressed. Rowlatt, J.; whose valued pupil Wright, J. 
once was, has recalled to the writer with what increasing won- 
der he remarked the passage of time, and the failure of the 
profession to remark and avail itself of R. A. Wright's abili- 
ties. The older Judge remembers the first appearance in ` 
Court of his pupil and of his own almost dismal consolation 
that, at any rate, that pupil should have been once heard of be- 
fore his time was up |} Almost immediately afterwards the 
unknown man became the giant.of his particular milieu, so that, 
for all the excessive period of his lean years, he was ultimately 
able to take silk and achieve the Bench at no abnormally late 
date in his life and career. 


—The Law Journal, May 30, 1925, Pp.s5 01 


*¥ * * * * 


Husband Stealing Wifes Property. Possibly no branch 
of the law is in so fluid a state as that relating to husband and 
wife. It receives constant overhauling at the hands both of 
the Legislature and of the Judges. The tendency is to 
regard the rights of the husband and the wife more and more 
as separate and distinct, and, no doubt, this attitude on the part 
of the law merely conforms to changing social conditions and 
popular conceptions. At the same time, the tendency may 
some time be pushed too far. A few days ago a Metropolitan 
magistrate entertained a charge of larceny brought by a woman 
against her husband in circumstances which would seem hard- 
ly to have warranted criminal proceedings. It is true that, 
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in the result, the man was discharged on the facts, but the 
‘woman seems to have stated herself out of-Court at the bégin- 
ning. Her husband, she said, stole a ten-shilling note from 
a ‘ coffee-stall at which she earned an independent’ income. 
Asked whether she and her husband were living together, she 
replied that they occupied separate bedrooms, but that they ate 
at the same table. The learned Magistrate proceeded to 
hear the case, apparently satisfied that the spouses were not 
“ living together.” l 
eo l --The Law Journal, May 30, 1925, p. 503. 


x - * ‘ me * * 


Lord Birkenhead on Lord Eldon__With the June num- 
ber of the Empire Review, Lord Birkenhead, in his English 
Judges series, arrives at Lord Eldon. We seem to be getting 
on to familiar ground. Equity started as “ moral virtue,” 
moderating the harshness of the law, and it was a universal 
truth ; at least so said Lord Talbot, C., in Dudley v. Dudley, 
(1705, Proc. Ch., 241):, But an equity__or jus naturale__of 
this-kind was also, as Lord Birkenhead reminds us, “ a roguish 
thing,” since in Selden’s words, it varied “ with the length of 
the Chancellor’s foot.” Equity, to be fit for practical use, 
had to be cast into principles and rules, and so, through Not- 
tuigham and Hardwicke, we come at last to Jessel with his 
rules of equity, not immemorial as the rules of the common law 
are supposed to be, but invented by one Chancellor after an- 
other. “ In many cases we know the Chancellors who invent- 
ed them. No doubt they were invented for the purpose of 
securipg the better administration of justice, but still they were 
invented.” (Re Hallett, 13 Ch. D. 696). And now no. 
Chancellor can invent any more rules. ‘The final stage has 
come and only the Legislature is able to correct the mistakes 
and rigour of common law and equity alike. 


__The Law Journal, June 6, 1925, p. 526. 


$ * x * ajua 


Lord Eldow’s work in Equity—_In this evolution Lord 
Eldon occupies a central and conspicuous place.. Through 
his long Chancellorship he completed the work that Hardwicke 
and his predecessors had begun and left equity a system of 
rules such as Jessel spoke of. ‘In the course of his long 
judicial carreer,”’says Lord Birkenhead, "he reviewed practically 
-the whole range of equity, and by the time he left office it had 
become a system of.law.” ` It'would be wrong, of course, to 
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say that there has been no change since. Changes there must 
be under a system of judge-made law, though the changes 
may not be acknowledged as changes, but only des 
cribed as the application of an old rule to new facts. To 
illustrate what Eldon really did, Lord Birkenhead adopts the 
' same plan as in previous articles and gives a series of his deci- 
sions, but he has chosen leading cases retained in the last edi- 
tion of White v. Tudor, and we need not mention them here. 
Let it suffice that Howe v. Dartmouth (7 Ves. 1 37) is still a 
frequent citation in the Chancery Division, and Ex parte 
Waring (19 Ves. 345), in which, according to Lord Birken- 
head, Lord Eldon cut a Gordian knot and produced a worka- 
ble solution of a legal impasse, still governs a difficult point of 
not infrequent occurrence in bankruptcy, and which has seve- 
ral pages in William’s Bankruptcy, 13th ed., 227-9, and many 
columns in the English and Empire Digest assigned to its dis- 
cussion. 


= —The Law Journal, June 6, 1925, p. 526. 
* * * * * 


Lord Eldon’s Human Side... And there are human touches 
about Lord Eldon which bring him nearer to us than his pre- 
decessors. There are the boyish escapades of which Lord 
Campbell tells, and when young Jack Scott was questioned 
after robbing an orchard, he was not exactly a George Wash- 
ington, and he got it hot both from his father and from the 
excellent schoolmaster whom he afterwards made his chaplain. 
There is the runaway match with Bessie Surtees, followed by 
a long and devoted married life, and “ the poetry of hisHfe, ” 
it was said, “ began and ended with Bessie.” There is his 
argument in Ackroyd v. Smithson which made his fortune, and 
produced such an impression that when later he wanted to 
argue contra in the Lancaster Chancery Court, he was refused 
a hearing. There were the long delays in giving judgment 
which he sought to excuse by the motto sat cito si sat bene. 
But he took the satire in the line, “ And the Chancellor said__ 
‘I doubt’, with his usual good humour, and turned it off by 
a judgment ending, “and here, the Chancellor Woes not 
doubt.” . On the other side was the verdict of Sir Samuel 
Romilly, who said, after the appointment of Sir John Leach 
as Vice-Chancellor, “ I begin to think that the tardy justice of 
the Chancellor is better than the swift injustice of *hfs deputy”; 
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or, as Lord Birkenhead quotes: “Eldon was “oyer sans 
terminer’ and Leach was ‘terminer sans oyer'’.” “ A very 
cheerful, good-natured old man, loving to take and telling anec- 
dotes with considerable humour and point, ” is Greville’s des- 
cription, but how would his intense dislike of change have 
borne these latter times? But stay; on occasion, as Lord - 
Chancellor, he discarded his wig. That is a change which 
for Bench and Bar is still in the future. 


—The Law Journal, June 6,'1925, p. 526. 


x% 4 * ak * 


The Earl of Oxford and ‘Asquith. The -King has 
approved that the Earl of Oxford and Asquith be appointed 
a Knight of the Most Noble Order of the Garter. l 


Lord Oxford is the second ex-Premier to receive the 
highest order of Knighthood in`recent years, the K. G. having 
been conferred on Lord Balfour in 1922. 


__The Law Journal, June 6, 1925, Pp. $42. 


yi ak * * * 


Grotius. Hugo Grotius has been called the founder of 
International Law, not that he was the first writer in that 
field, but that he came at a time when the savagery of war 
threatened to destroy civilisation, and in his great work De 
Juris Belli ac Pacis he systematised the results at which others 
had arrived, and gave a new impetus to the study of the sub- 
ject. He was appalled at the horrors of war as then practis- 
ed, and his object was, not to abolish it_for he carefully dis- 
tingufShed between just and unjust causes of war but to 
moderate it and introduce temperamenta belli. “I saw,” he 
says, ‘prevailing throughout the Christian world a licence 
in making war of which even barbarous nations would have 
been ashamed. Recourse was had to arms for slight reasons 
or no reason ; and when arms were once taken up all rever- 
ence for divine and human law was thrown away, just as if 
men were thenceforth authorised to commit all crimes without 
restraint.” His book brought him immediate fame, but it 
had not immediately the effect he sought. Indeed, it was 
followed by the worst excesses of the Thirty Years’. War. But 
though its effect was deferred, the book was the forerunner of 
the amelioration of the rules and practice of warfare which 
were gainmg ground through the next three centuries, and 
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which were formulated in the various Hague Regulations of 
the end of the last century and beginning of this. 

— The Law Journal, June 13, 1925, p. 545. 
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The Tercentenary of “ De Juris Bells.” __The De Juris 
Belli was published in 1625, at a time when the author, 
Holland’s greatest son, was an exile in Paris. This week 
the Society which early in the late war was founded under his 
name has been celebrating the Tercentenary of the publication. 
In the sixth of the interesting volumes which each year record 
the Society’s proceedings there is given as a frontispiece a re- 
production of a portrait of Grotius said to have been presented 
by himself to Doctors’ Commons, and now in the possession of 
Lord Phillimore. It forms an interesting link between the 
past and the present of International Law, and the banquet 
given in Gray’s Inn Hall brought together a very representa- 
tive gathering of those who are interested in a subject on which 
the peace and advancement of mankind depend. No more 
fitting Chairman could have been found than Lord Blanes 
burgh, who in his work for prisoners of war and on behalf 
of necessitous ex-enemy aliens has done such influential and 
humane service. At a time when the unrest following the 
war seems to threaten that its lessons will be forgotten, the 
Tercentenary emphasises that the teaching of Grotius is no 
less important now than in the past. In the words of Lord 
Blanesburgh, it is the haven through which salvation may 
come to a distracted world. 


—The Law Journal, June, 1925, p. Y36. 


* * Jk Jk * 


Admissions und Confessions in Criminal Cases__Notwith- 
standing the last-moment protests of the Recorder of Worces- 
ter, at his recent Quarter Sessions, and of the ex-Solicitor- 
General, Sir Henry Slesser, before the Standing Committee, 
the conclusion arrived at (by 21 votes tog of that Com- 
mittee) is that the new Criminal Justice Bill should comprise 
a provision abolishing Grand Juries at Quarter Sessions. We 
have already expressed our views in these notes; we need 
only record the event. Inthe same Committee’s work a much 
more serious matter has arisen, and a proposal of much more 
potent effect had to be considered. The ex-Attorggy-General, 
Sir Patrick Hastings, moved a further proviso that “ no admis- 
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sion, confession, or other statement made by the accused to 
any police-officer shall be used in evidence against him without 
the consent of the accused, ” which consent, we need have no 
hesitation whatever in adding, would be invariably withheld 
unless the accused intended to plead guilty. Those who have 
experience in Criminal Courts, and are able to realise how 
large a proportion of undoubtedly guilty persons would escape 
conviction but for their having made an unfortunate observa- 
tion which enabled strict proof of their guilt, must regard Sir 
Patrick’s proposal aghast. And confusion is worse confound- 
ed when it is seen with what convincing arguments it can be 
supported, at any rate, in theory. For the present, the sug- 
gestion is withdrawn, upon the understanding that the police 
are thoroughly and always impressed with the strjct limitations 
imposed on any process of obtaining admissions and confes- 
sions. In case it should ever arise again, we may make one 
useful observation, and that is to call attention to the expedient 
adopted in our Possessions. Where a native police exists, 
with European inspectors and Civil Service officers, the pro- 
vision of the law is usually that no confession, admission, etc., 
made to any police-oficer below the rank of inspector shall be 
admissible in evidence without the consent, etc. Another 
solution of the problem is to exclude from evidence any confes- 
sion, admission, etc., made after arrest : a provision which, 
while giving the utmost consideration to the accused, still leaves 
some means available to the Court of learning the truth from 
the one person best qualified to tell it, though he has decided 
not to tell to the Court. 


r —The Law Journal, June 20, 1925. 


BOOK REVIEWS. 


RECENT DEVELOPMENTS IN INTERNATIONAL Law, by 
Professor J. W. Garner, Pa. D., L. L. D., Professor of Poli- 
tical Science in the University of Illinois. TAGorz Law 
LECTURE FOR 1922, published by the University of Calcutta, 
1925. 

Under the auspices of the Tagore Foundation, we have 
heretofore had many instructive discourses on the history of 
different branches of law, but we believe this is the first time 
that a topic outside the sphere of Municipal Law has been 
chosen and™We certainly see no reason to regret the-departure. 
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Aiteady the author of a work on International Law and the 
World War, Professor Garner has more than justified the 
choice of the Calcutta University Authorities. Far from 
being technical, the book is in the main a study of contemporary 
history. As the lecturer points out in his preface, the law 
of war has of late largely monopolised the field and that part 


of the subject has therefore necessarily received an almost. 


undue prominence in the lectures. The main heads of discus- 


sion are grouped by him as follows : (1) The enlargement ` 


of the international community whose members may be regard- 
ed, wholly or in part, as the subjects of international law. 
(2) The formation and re-statement of the rules of inter- 
national law and their embodiment textually in the form of 
conventions. (3) The reconciliation of differences between 
States as to what the law. in respect to particular matter is, or 
should be, and the removal of divergences of interpretation. 
(4) The adaptation and extension of old rules of law to new 
and changed conditions of international life. (5) The for- 


mulation of new rules for the regulation of the conduct of. 


relations formerly unregulated or for the regulation of newly 
established relationships. (6) The development of agencies 
and processes for the peaceable settlement of international dis- 
putes, to the end that law and justice may be substituted in the 
place of force and violence in the relations between States. 
(7) The creation of a legal organization for the society of 
States with rommon legislative, administrative and judicial 
organs. 

The lecturer passes in review the conduct of the sgyeral 
belligerents in the Boer War, the Russo-Japanese War, the 
Turko-Italian War, the Balkan War and the Great War of 
1914-1919. The earlier portion of the work is devoted to 
the history of the attempts to promote the means of prevent- 
ing wars by encouraging and facilitating arbitration and to 
settle and codify the rules of different topics of the law by 
International Conventions. The concluding chapters narrate 
the history and achievements of the Peace Conference of 1919, 
discuss the possibilities and the limitations of the League of 
Nations and other organisations for the settlement of inter- 
national disputes ‘without resort to war and indicate certain 
directions and tendencies in the reconstruction of International 
Law. Many portions of the book must lead the reader to 
despair of the possibility of anything like a ‘ reign of law? in 
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the sphere of international relations, but the author is opti- 
mistic enough to believe that notwithstanding all lapses from 
and breaches of well-established rules, when passions are run- 
ning high, the restraining force of law and public opinion 1s 
making itself felt and will continue to do so in increasing 
measure. He pleads strongly and earnestly for the introduc- 
tion into this sphere of the same conceptions of rights and 
obligations that now obtain in municipal law, for the practical 
abolition of the idea of neutrality when one State begins an 
‘aggressive’ war against another and for the promotion of 
an organisation of States which will provide an effective 
‘sanction’ for the rules of International Law. 


THE JOURNAL OF THE SOCIETY OF PUBLIC TEACHERS 
or Law, Vor. II. Messrs. Butterworth & Co., Ltd., London. 

To all genuine reformers of legal education, we would 
commend this Journal and seeing how much the welfare of 
‘he Commonwealth depends upon the proper framing and 
administering of laws, it cannot be, at least it ought not to be 
a small body. The mere narration of the subject-matters 
dealt with is sufficient to give an idea of the range and interest 
of the journal. The vocation of public teachers of law is 
the subject of an interesting address by Professor Holdsworth 
on the functions, the ideals and the methods of a successful 
public teacher of law. In an article headed “ Future Develop- 
ment of Law,” Lord Justice Atkins chalks out the right lines 
on which the English Law might well be made to develop and 
alsgamdicates the wrong lines on which it, shows signs of deve- 
loping. The teaching of Comparative Law at the University 
of Paris is the subject of another article, while yet another 
deals with the problems of the Modern Law School. The notes 
deal with such varied subjects as the curriculum of the 
Faculty of Law in the London University, the Manitoba Law 
School, and the Students’ Text-books. The Society was 
started as it was recognised that there had arisen alongside 
of the two branches of the legal profession, a third branch 
consisting of teachers of law. which needed its own organi- 
sation for the discussion of its own problems and for further- 
ance of its aims and the journal is intended to record its doings 
and help its objects. Judging from the issue of the journal 
for 1925, we can safely predict, we think, a long career of 
usefulness for it. 
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TRIAL or Kare Wesster, edited by E. O’Donnel. 
Messrs. Butterworth & Co., Ltd., India. 

Yet another addition to the well-known and popular 
Notable British Trials series has been issued and we have great 
pleasure in acknowledging the receipt of The Trial of Katc 
Webster. The murder, vividly pictured to us in the course of 
the trial, is one of peculair horridness as the accused, a female 
servant, after murdering her own mistress, mutilated and dis- 
membered the body and even boiled the flesh and bones before 
disposing of them. The attempts made to incriminate two 
innocent persons and the way in which the accused began to 
. lay the foundation for the same soon after the deed will be 
of great interest to the layman as well as the lawyer. Inci- 
dentally one notices the great strides made in surgical science, 
and how from a small bone of a body it is possible to put to- 
gether the whole fabric of a human being and prove the corpus 


delicti even though the corpse has been cut to pieces and dis- 
posed of. 


The volume under review contains the usual introduction 
dealing with the history of events and contains two chapters 
of peculiar interest, one on the psychology of the murderess 
and the other on similar cases of women servants murdering 


their mistresses. We have great pleasure in recommending 
the volume to our readers. 


Tue INDIAN PENAL Cope WITH Nores, by Mr. D. Swin- 
hoe, 3rd Edition, 1925. Published by Ray & Raychowdbury, 
Calcutta. Price Rs. 7-8-0. . 

This book has already passed through two editions and 
that a third edition has been called for is, we think, sufficient 
proof of its popularity and usefulness. The present edition 
has brought the case-law up to December, 1924. We agree 
with the author in thinking that the Acts and case-law are 
presented in a form which is handy for reference. The head- 
notes of the reported cases are set forth succinctly and the 
plan adopted of the arrangement in the matter will be distinctly 


found convenient to the practitioner rendering his search of 
case-law easy. 





Crvin Procepure Cope (Act V oF 1908), ba P. Hari 
Rao. Published by The Law Printing House. Price Rs. 2-8-0, 
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We have great pleasure in acknowledging receipt of 
The Code of Civil Procedure (Bare Text) brought up to the 
end of March, 1925. The book contains two comparative 
tables, giving corresponding references to the sections of the 
old Code and also a copious subject index. 


Tue Mapras Estates Land Act, 1908. The Law 
Printing House, Madras. As. 14. 

We have great pleasure in acknowledging the receipt nf 
The Madras Estates Land Act (bare Acts) incorporating 
amendments and repeals to the end of the 28th February, 
1925, by the Law Printing House, Madras, 
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IS A PATTA A DOCUMENT OF TITLE ? 


The decision in The Official Assignee of Madras v. Badri 
Narayan Doss (1) calls for more than € passing notice. By 
way of security for a loan, the insolvent had deposited a patta 
relating to some of his lands situated in the moffussil. As 
the deposit itself was made in Madras, it would have sufficed, 
in accordance with a long line of cases, to create a valid mort- 
gage if the patta could be regarded as a “ document of title” 
within the meaning of S. 59 of the Transfer of Property Act. 
[See Madho Das v. Ram Kishen (2), Srinath Roy v. Goda. 
dhur Das (3) and Imperial Bank of India v. U Rai Gyaw 
Thu (4){]. It is not clear from the judgment whether or not 
there were other title deeds relating to these properties. . Their 
Lordships were, however, prepared to hold that a patta is a 
document of title, mainly on the ground that if they should 
hold that a valid equitable mortgage could not be created by 
depositing that piece of paper it would amount in many cases 
to a denial of the right to create an equitable mortgage. 


To realise the exact scope and effect of the decision, it 

may be useful to refer briefly to the English Law on the point. 
In England, what are called equitable mortgages fall under 
three main heads : (1) Mortgages by equitable owners of 
their equitable rights, e. g., mortgage of the equity of redemp- 
tion or mortgage by a cestui que trusi of his beneficiary interest; 
(2) an agreement to eftect-a legal mortgage. (Some decisions 
seem to treat the mortgage by deposit of title deeds as an 
agreement to effect a legal mortgage) ; and (3) the creation 
by legal owners of equitable rights in property by way of 
security. Tht mortgage by deposit of title deeds is generaily 

r (1924) ILR 48 M 454: 48 ML J 428. 
2. (1892) IL RA 238. 3. (1897) IL R se 3538, « 
4 (1943) TLR 51 © 86:45 MLJ s05 (PC), 
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treated as ‘ating under the last head. In this saute the 
distinction between legal and equitable estates does not obtain. 
Arrangements falling under Class (2) are only treated as con- 
tracts capable of specific performance and possibly after the 
judgment of the Full Bench in Vizagapatam Sugar Develup- 
ment Co., Lid. v. Muthurama Reddi (5), in the case of 
a usufructuary mortgage it may also be treated as a 
legal mortgage if there be transfer of possession by 
way of part-performance of the contract. A mortgage 
falling under Class (1) and a mortgage by deposit 
of title deeds are here regarded as legal mortgages. 

We venture to think that in relying on the reasoning in 
certain English cases the learned Judges have, for the moment, 
lost sight of the distinction above adverted to. The English 
cases hold that to effect an equitable mortgage by deposit of 
title deeds, it' is not necessary that all the deeds should 
be deposited, nor that the deeds deposited should show a com- 
plete or good title in the depositor, so long as the deeds deposit- 
ed are material evidence of title and are shown to have been 
deposited with the intention of creating a valid charge. [See 
Ex parte Wetherall (6) and Roberts v. Crofts (7)]. This 
English view is followed in Bhupendra Naik Basu 
v. Mt. Wajib-un-nissa Begum (8), where Chapman, J. says : 
“ There is no technical rule that in an equitable mortgage all 
the title deeds should be deposited. It is merely a matter of 
intention.”’ In the Madras case the learned Judges make 
a point of the hardship that may arise if it should be held 
that many a ryot, whose only document may be his patta, cannot 

e an equitable mortgage ; but let us look at another side 
of the question. p 

Under the English Law, when an equitable mortgage is 
pitted against a legal mortgage, the equitable mortgage yields 
place to the legal, unless the holder of the legal mortgage has 
done or omitted to do something which prevents him in equity 
from asserting his paramount rights. It is only when the 
question of priority arises as between two equitable mortgages 
that the maxim qui prior est in tempore, potior est in jure is 
applied. Notwithstanding this protection afforded to the legal 
mortgagee, the very Chancery Courts which had encroached 
upon the Common Law Rule “ that the mere possession of 

s (1993) ILR 46 M 919:45 MLJ 528 (FB) 
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dius deeds gave the holder no interest in the estate itself, ex- 
cept collaterally, by giving him an interest in the title deeds 
alone, ” werc loath to extend the exception further. [ee 
Eldon, L. C. in Ex parte Whitbread (9) ]. 

In India, a mortgagee by deposit of title deeds is not post- 
poned to a legal mortgagee except where he has been guilty of 
fraud or gross negligence. The attempt to bring equitable 
mortgages within the postponement made by 3. 48 of the 
Registration Act was negatived [Webb v. Macpherson (10), 
Gokul Das v. Eastern Mortgage and Agency Co. (11) and 
Coggan v. Pogose (12) ]| on the ground that in all these mort- . 


‘gages there is something-more than “a mere oral agreement 


The result of the present decision will be that all mort- 
gagees in the moffussil must insist on the patta being deposited 
with them. Even if they merely satisfy themselves by thei: 
production, they may bring themselves within the obserwations 
of Lord Kindersley in Waldron v. Sloper (13) “ that a party 
coming into equity is bound to show that he has not been guilty 
of such a degree of neglect as to enable another party so to 
deal with that which was the plaintiff’s right, as to induce an 
innocent party to assume that he was dealing with his own” 
In many cases, owners of lands in the moffussil do not take 
out pattas in their name, though they are entitled to do so at 
any time. If, in such a case, the mortgagee bona fide believes 
the mortgagor when he says that he has not taken out a patta, 
while, in fact he had taken out one and deposited it or intended 
to deposit it with another, does the doctrine of Jones v. 
Smith (14) that a false answer or a reasonable answer given 
to an enquiry made may dispense with the necessity of futher 
inquiry apply ? Further, as pointed out by Lord Dunedin 
in Impertal Bank of India v. U Rai Gyaw Thu (4) “ in parts 
of India remote from the enumerated towns it would be out 
of question to hold that there was a necessary duty in taking 
a mortgage to insist on the production of the title deeds. Regis- 
tration is sufiicient protection”. It is difficult to see how the 
mortgagor’s misrepresentation can affect a bona fide mort- 
gagee. It is evident that by this rule the door is in some 
degree opened to fraud and perjury, and it may well be said, 

K sipag) ILR 51 C86 at 100 :45 M L J sos (P C). 
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in the words of Lord Eldon, that a creditor who will not be 
at the trouble of registering his mortgage or getting all the 
title deeds over the property, if he is desirous of having a 
charge on the 'debtor's estate, does not deserve much favour l 
or sympathy. S. 59 of the Transfer of Property Act speaks 
of “ documents of title ” and does not say “ some or material 
documents of title ” 

In England, this form of security was recognised only 
after the part-perfprmance doctrine had been invented by the 
Equity Courts. We use the word “invented” as they were 
all really invented for the purpose of securing the better ad- 
ministration of justice. [Re Hallet (15)]. Lord Thur-* 
low’s reasoning in Russell v. Russell (16) seems to be that the 
delivery of title deeds is sufficient part-performance of an 
agreement to create a mortgage so as to take the case out of 
the Statute of Frauds [see also Burgess v. Moxon (17) and 
Edge v. Worthington (18),] and that the deposit gave the 
holder an interest over the lands covered by them and not 
merely in the title deeds. The result of holding that he had 
an interest in the title deeds was to give the holder of the title 
deeds a right to retain them with him till his money was paid 
and thereby restrain the legal owner from parting with his 
estate In short, “the possession of the deeds gave him no dircct 
interest in the estate, but only an interest arising out of the 
power of embarrassing the proprietor in the sale”. +The 
doctrine of part-performance was not recognised in this 
country, and.in Madras, even after the Privy Council applied 
it in tyo cases in Mahomed Musa v. Aghore Kumar Gan- 
guli (19) and Venkayyamma v. Appa Rao (20), the leaning 
against it was so great that the High Court refused to! inter- 
pret the two Privy Council cases cited above as overruling the 
Full Bench decision in Kurri Veera Reddi v. Kurri Bapi Red- 
di(21)[see Ramanathan v. Ranganathan (22)]. It was only in 
1923 that a Full Bench of the Madras High Court in Vizaga- 
patam Sugar Development Co. v. Muthurama Reddi (:) 
overruled Kurri Veera Reddi y. Kurri Bapi Reddi (21) as no 
longer good law, after the two Privy Council cases above men- 

s, (1923) IL R46 M o19:45 M LJ 528 (F B). 
15. (1880) 13 Ch D 696. g 16. 1 Brb C C a69. | 
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tioned. Yet, the mortgage by deposit of title deeds, which, as 
we have shown above, was an offshoot of the part-performance 
doctrine in England has been recognised here from an early 
' period, though the reason on which it was based in England 
was not followed. Not content with that, the decision 
under review tries also to incorporate the extensions of this 
doctrine’ in England. | 

We may point out here thata Bench of this Court 
(Krishnaswami Aiyar and Ayling, JJ.) struggled against this 
extension and held that.the deposit by a son of a sale deed in 
ravour of his father was not sufficient to create an equitable 
mortgage over those properties [see Venkatramayya Pantulu 
v. Narasinga Rao (23)]. Consistently with the English 
Law, we fail to see how the decision can be supported. Their 
Lordships no doubt found on the facts that there was an 
award granting these very properties to the mortgagor and 
they said that in the absence of the award on which alone the 
son’s titlé to the property depended, they could not hold, that 
“the mere deposit of the sale deed in the father’s name is a 
good deposit of the properties by the 1st defendant (mort- 
gagor) so as to create a valid mortgage in favour of the plain- 
tif.” In joint Hindu families, the properties descend from 
father to son by inheritance and there would be no separate 
deed of conveyance in favour of the son. To say in such 
cases that the document should show title in the depositor (son) 
would not be correct. Their Lordships’ degision must’ be 


limited to cases where there are other documents directly 
showing title in him. w 





SUMMARY OF ENGLISH CASES 


SMITH v. MARTIN, (1925) 1 K. B. 745. 


Arbitration Agreemeni to e On ener 
of arbitrators to decide question of jurisdiction. 

Under the terms of a building contract, the owner was to 
pay the contractor within a fixed time any sum certified by an 
architect and in default, the contractor was at liberty to put 
an end to the contract and recover all moneys due to him. It 
contained an arbitration clause that differences regarding the 
. construction of the agreement should be settled by_grbitration, 





24. (1910) 21 M L J 454. 
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but such reference was not to be opened until the completion ° 


of the works. During the progress of the construction, the 
architect certified a sum for payment, and as the same was not 
paid in time, the contractor determined the contract and started 
arbitration proceedings. Held, the arbitration was premature, 
and could be begun only after the completion of the works. 
Per Bankes, L. J._-Where a right to go to arbitration 
depends on the happening of an event, the arbitrator has no 
jurisdiction to decide if the event has happened. i 





PARKINSON v. COLLEGE OF AMBULANCE, LTD. AND 


Harrison, (1925) 2 K. B. 1. 
Contract_Illegality__Gift to charity__A greement to pur- 


-chase Knighthood —Failure to perform_Sutt for recovery of 


money df lies Fraudulent misrepresentation. 

The secretary of a charitable institution represented to 
the plaintiff that if he made a donation to the institution, he 
would undertake to procure him a Knighthood. Relying on 
the same, the plaintif made a handsome donation to the 
charity, but did not get the promised honòur, whereupon he 
sued the charitable institution and its secretary for return of 
the money or for damages for deceit or for breach of warranty. 
Held, a contract to guarantee or undertake that an honour will 
_ be conferred if a contribution is made is against public policy 
and therefore an unlawful contract to make ; and as the con- 
tract had a an element of turpitude in it, the parties were in part 
delicto and no action for damages could be maintained by the 
defreaffed plaintif. The plaintiff could not recover the money 
from the Charity or its Secretary either as money had and 
received or as damages because he would be disclosing or set- | 
ting up a contract which was unlawful and which he had no ` 
right to make ; nor could he resile from the contract, abandon 
it or sue for the money on the ground the contract was 


* executory. 





GRAHAM v. GREEN, (1925)2 K. B. 37 : 94 L. J. K. B. 494. 


Income-tax__Betting__Transaction with bookmakers 
from private residence Liability to tax__Income-tax Act, 
1918, Sch. D. 

- A person who was in the habit of. earning his livelihood 
by betting on horses at starting „prices, making bets from his 
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private residence with bookmakers, without being himself 
a professional bookmaker, is not liable to pay tax on his 
earnings under Sch. D of the Income-tax Act, 1918. What 
he earns does not amount to “ profits or gains ” within -the 
meaning of Case VI, nor can he be said to carry on a 
“vocation ” within the meaning of Case II. 





Weir AND-COMPANY v. McVICAR AND COMPANY, 
(1925) 2 K. B. 127. . 
Partnership__Sutt WA rrr of defendant 
under protest__Denial of partnership__T rial of issue as to 
partnership__Rules of Supreme Court, O. 48 (a), R. 7. 


In an action against a firm, a defendant who had been 
served as a partner entered appearance under protest in 
accordance with O. 48 (a), R. 7, of the Supreme Court Rules 
(corresponding to O. 30, R. 8, Civil Procedure Code) deny- 
ing that he was a partner. He then took out a summons to 
have an issue whether he was a partner tried first and the 
hearing of the action stayed till it-was over. Held, he was 
not entitled to claim it. 

Per Atkin, L. J. : Quaere: If an unconditional appearance 
would amount to such an admission of partnership as would 
preclude him from afterwards pleading in the alternative that 
he was not a partner ? 


VERELIST’s ADMINISTRATRIZ v. MOTOR Union INSUR- 
ANCE Co., Lro., (1925) 2 K. B. 137 : 94 L. J. K. B659. 
. Insurance Motor accident Death of insured__Notice 
to be given “ as soon as possible ” —Construction of. 


A person whose life had been insured in respect of in- 
juries sustained while travelling in a motor car was killed in 
a motor accident in India in January, 1923. The insurance ` 
policy contained a clause that the insured or his legal repre- 
sentative should give notice of the accident or injury “as soon 
as possible after it has come to his knowledge.” The legal 
representative came to know of the death within a month, but 
cid not know of the existence of the insurance policy till Janu- 
ary, 1924, whereupon notice of the claim was given to the 
Company immediately. Held, in deciding whether notice had 
been given “as soon as possible, ” a Court should take into 
consideration all existing circumstances, such as the available , 
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means’ of the legal representative's knowledge of the policy 
and of the identity of the insurance company upon whom the 
claim was to be made. Under the circumstances, the claim 
cannot be rejectect as made too late. 





SIMPSON v. TATE, (1925) 2 K. B. 214. ) 

Income-tax__Salary__Medical oficer Subscriptions to 
societies to keep in touch with latest advances in science df a 
deduction__Income-tax Act, 1918, Sch. E, R. 9. | 

A medical officer, who was receiving a regular salary, 
joined certain professional and scientific societies so thaz by 
attending their meetings and procuring their publications he 
might keep abreast of the highest developments and knowledge : 
of the day. He claimed to deduct from his assessable income 
the subscriptions paid by him to these societies as moneys “ ex- 
pended wholly, éxclusively and necessarily in the perform- 
ance of the duties of his office’’ under Sch. E, R.9 of the 
Income-tax Act, 1918. Held, he was not entitled to do so. 





Ture King v. SWANSEA INCOME-TAX COMMISSIONERS : 
Ex parte ENGLISH CROWN SPELTER Co., Lrp., (1925) 
aK. B. 250. 


Writ of prohibition__Income-tax__A ssessment of No 
appeal filed Subsequent discovery of losses_Writ if lies. 


A trading company was,assessed by the General Commis- 
sioners of Income-tax on the basis of the average profits of the 
three preceding years.” No notice of appeal' was given, and 
long Meer the expiry of the appeal period, the company found 
that in respect of the year in question the business resulted in 
a loss. It was clear that at the time of the assessment or 
during the period allowed for preferring an’ appeal, it was 
impossible to ascertain whether there would in fact be a balance 
of profits. The assessee then obtained a rule nisi directed 
to the General Commissioners to show cause why a writ of 
prohibition should not be issued prohibiting them from en- 
forcing the assessment. Held, (1) a writ of prohibition could 


only be issued where there is something done in the absence of 


jurisdiction or in excess of it and as the Commissioners had 
only acted in accordance with their statutory duty and not in 
excess of their jurisdiction, a writ could not issue ; and (2) the 
duty: of finding whether there was in fact loss or profit was 


, cast on the Commissioners and not on the High Court, 
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In re Crry EQUITABLE Fire Insurance Co., LTD, 
(1925) 1 Ch. 407, 7 
Company Directors and auditors — Duties of Signing of 
cheques__Wilful neglect or default —W hat is. 


Per Romer, J. (confirmed in appeal by Pollock, M. R., 
Warrington and Sargant, L.JJ.) The directars of a company 
in the performance of their duties stand in 4 fidu ` 
ciary relation tq the company. To find out the exact scope 
- of their duties, it is necessary to consider not only the nature 
of the company’s business, but also the manner in which the 
work of the company is in fact distributed between the directors. 
and the other officers. In discharging the duties of his office, 
a director, must act honestly; he must also exercise some 
degree of skill and diligence. He need not exhibit in the 
performance of his duties a greater degree of skill than may 
reasonably be expected from a person of his knowledge and 
experience. Nor is he bound to give continuous attention to 
the affairs of the company. In respect of all duties that, 
having regard to the exigencies of business and the articles of 
association, may properly be left to some other official, a 
director is, in the absence of grounds for suspicion, justihed in 
trusting that official to perform such duties honestly. 


A director who ‘sipns a cheque that appears to be drawn 
for a legitimate purpose is not responsible for seeing that the 
money is in fact required for that purpose or that it is subse- 
quently used for that purpose, assuming that the cheque comes 
before him for signature in the regular way, having regard to 
the usual practice of the company. mee 

It is the duty of each director to see that the company’s 
moneys are from time to time in a proper state of investment, 
except in so far as the company’s articles of association may’ 
justify him in delegating that duty to others. 


' An auditor of a company has nothing to do with the pru- 
dence or atherwise of making loans with or without security. 
It is nothing to him how the business of the company is being 
conducted. His business is to ascertain and state the true 
financial position of the company at the time of the audit. 
This he has to do by examining the books of the company. He 
must make inquiries to see that the books themselves show the 
true position and unless he does this, the audit is an idle farce. 
His first duty is to examine the books not merely fog the pur- 
pose of ascertaining what they -do show, but also for the pur- 
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pose of satisfying himself that they show the true financial 
position of the company. He is not, however, bound to do . 
more than exercise reasonable care and skill in making inquiries 
and investigations. He is not an insurer and does not 
guarantee that the books do correctly show the true position 
of the company’s affairs ; ‘he does not even guarantee that 
his balance sheet is accurate according to the books of the 
company. He must not certify what he does not believe to 
be true and he must take reasonable care and skill before he ` 
believes tht what he certifies is true. 

An act or an omission to do an act is wilful when the 
person knows what he is doing and intends to do what he 3s 
doing. ` Even if that act or omission amounts to a breach of 
duty and, therefore, to negligence, he is not guilty of wil- 
ful negligence unless he knows that he is committing, and in- 
tends to commit, a breach of his duty or is recklessly careless 
in the sense of not caring whether his act or omission is or is- 
not a breach of duty. 

Per Pollock, M. R.. The duty of an auditor is verifica- 
tion and not detection. He is a watchdog but not a blood. 
hound. 





in re BARRATT : NATIONAL PROVINCIAL BANK, LTD. v. 
_ BARRATT, (1925) 1 Ch. 550. 

Will_.Construction__Gift of whole property to widow 
for life and then to children__Personal estate... If to be enjoy- 
ed in specie by widow. | 

` eghtestator by his will bequeathed the whole of his property 
of every description to his wife for life and after her decease 
directed the estate to be divided among his children and grand- 
children. He died possessed of personal estate consisting of 
household goods, furniture, etc. Held, the language of the 
will did not evidence an intent to exclude the operation of the 
rule in Howe v. Earl of Derimouth, 7 Ves. 137 (a) and 
therefore the widow must enjoy it in specie and on her death 
alone could it be converted. 





In re Dudman : DUDMAN v. DupMAN, (1925) 1 Ch. 
553. ; l 
Gift Suicide of donor__Bffect on gift. 
Where a donor makes a gift at a time when she contem- 
plates committing suicide and soon after commits suicide, the 
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“gift is invalid. Agnew v. Belfast Banking Co., (1896) 21. R. 
204 followed. , 


a 





In re COLLINS, (1925) 1 Ch. 556 

Bankrupicy__Trade or business__Contracts for persona! 
service Moneys earned prior to and after bankruptcy__tf 
vest in trustee__Morigage of contracts prior to adjudication. 
` Effect Bankruptcy Act, 1914, $. 38 (c). 

A person entered into a number of contracts for rendering 
personal services with the aid of assistants for remuneration 
to be paid after the services were rendered. : He mortgaged 
these contracts and by arrangement with the mortgagee, the 
remuneration was to be received by the mortgagor and therc- 
after paid over to the mortgagee. The mortgagor became 
insolvent and on the date of adjudication some remuneration 
had become due in respect of services already rendered, while 
with respect to some other contracts the trustee in bankruptcy ' 
employed the bankrupt and his assistants to complete the con- 
tracts. Ona question arising whether the mortgagee was en- 
titled to these amounts, held, (1) as regards the amounts which 
had already become due in respect of services rendered prior 
to bankruptcy, they were due to the bankrupt “ in his trade 
or business” within the meaning of S. 38 (c) of the Bankruptcy 
Act, 1914 [corresponding to S. 28 (3) of the Provincial In- 
solvency Act (V of 1920)'] and being in his disposition with 
the consent of the mortgagee, the same vested in the trustee in 
bankruptcy; and (2) as regards the remuneration which was 
carned after bankruptcy, the mortgage could not be endgrced 


` as against the trustee. l 


ma 





MACAURA v. NORTHERN ASSURANCE Co., LTD., (1923) 
Bs C619 194.1; JPC 154. 

insurance Company Shareholder Creditor. if has 
an insurabl interest in the assets. 

Neither a creditor of a company nor a shareholder, even 
if he happens to hold all the shares in the company, has an 
insurable interest over the assets of the company. 

ARAMAYO FRANCKE Mmes, Lrp. v. Eccorr, (1925) 
A. C. 634 : 94 L. J. K. B. 688.” 

Income-tax__Company incorporated in England__}¥ otk- 
ing mines abroad.Local Board of Directors abroad ~M me- 
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rals.sold by agents in England__Assessment__ResidenceIn- 
come-tax Act, 1842, §. 100, Sch. D, Case I. 

An English Company carried-on mining operations abroad 
and after a time the whole business was managed by a local 
board established at the place of mining. ‘The minerals were 
sent to a firm of agents in England for sale. The local board was 
assessed to iricome-tax in the name of its English agents. Held, 
it was invalid, as the agents were only the agents of the Com- 
pany and not of the Board of Directors. The Company, as 
it resided in England and carried on business through agents, 
could be assessed under Sch. D, Case I of the Income-tax Act. ` 
(1925) 1 K. B. 86 affirmed. 





ALIANZA COMPANY, LTD. v. COMMISSIONERS OF INLAND 
REVENUE, (1925) A. C. 644 : 94 L. J. K. B. 684. 

Corpotation Profits Tax__Company__Residence in Eng- 
land: Trade wholly abroad__Liability to tax Finance Act, 
1920, Ss. $2, $3: : 

A Company which has its residence in England, but which 
i$ Carrying on trade exclusively outside the United Kingdom, is 
nevertheless liable to pay Corporation Profits Tax under S. 52, 
Finahce Act, 1920. The fact that it may not be liable to 
pay income-tax-has no bearing on the question. ` (1924) 
1 K. B: 890 affirmed: | l 





. SORRELL v. SMITH, (1925) A. C. 700. 
ade combination Protection of trade interest — Con- 
sptracy__Withdrawal of supplies__tIntention to injure. 


A union of news-agents in order to ward off ‘certain other 
news-agents who had set up shops in their area without their 
permission requested the plaintiff, one of their own members, 
to withdraw his custom from the persons who supplied papers 
to the newcomers and transfer it to another. The defendants, 
a committee of newspaper proprietors, thought the action of 
the plaintifi’s union was wrong and threatened to cause a dis- 
continuance of the supply of papers to the persons to whom 
plaintiff transferred his custom. In doing so, the defendants 
were not actuated by spite towards the plaintiff but acted only 
to protect their trade interests. In an action for resttaining 
the defendants, held, affirming the decision of the Court of | 
Appeal in-(1924) 1 Ch. 506 the actiort should fail, as no wrong 
had been threatened or corhmitted against the plaintiff. 
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Per Viscount Cave.__A combination of two or more per- 
sons wilfully to injure a man in his trade is unlawful and if it 
results in damage to him is actionable. But if the real purpose 
of the combination is not to injure another but to forward or 
defend the trade of those who enter into it, then no wrong 18. 
committed and no action will lie, although damage to another 
ensues. This distinction is expressed by saying that in she 
former case there is no just cause or excuse for the action 
taken, while in the latter there is. 

Per Lord Dunedin. If a combination of persons do what 
if done by one would be a tort, an averment of conspiracy so 
far as founding a civil action is mere surplusage. The use 
of the words “ legitimate” and “ wrongful ” criticised. 

Every one has a right to conduct his own business upon 
his own lines and as suits him best, even although the result 
may be that he interferes with,other people's business in so 
doing. An act that is legal in itself will not be made illegal 
because the motive of it may be bad. But even though: the 
dominating motive in a certain course of action may be the 
furtherance of a man’s own business or interests, he is not 
entitled to interfere with another man’s method of gaining his 
living by illegal means which may be either means that are 
illegal in themselves or that may become illegal because of 
conspiracy where they would not have been illegal if done by 
a single individual. It is wrong to hold in such cases that 
canspiracy is.a mere side issue instead of being the very -gist. 
and essence of the decision. 

Per Lord Sumner__The object or purpose of the aggress- 
ive action of combination is the principal thing to be codreler- 
ed, but both object and purpose are words standing ın need 
of strict definition. 

Per Lord Buckmasier.__A threat to do an act which is 
lawful cannot create a cause of action, whether the act threaten- 
ed is to be done by many or by one. A combination te pro- 
mote trade interest is not illegal without malice and the onus 
is Hot on the defendant to justify but on the plaintiff to prove 
that the act was spiteful or malicious. 

Quaere. Even if a wrong has been committed, whether 
plaintiff is competent to maintain the.action ? 


In ne SCORER: Burrr v. Harrison, 94 L. J. Ch: 196. 


Will_Construction__Gift to “my brother and sisters of 
all Í possess” —Gift to a class.“ Securities” Meaning of. ` 


+" 
e 
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- A testatrix who wrote out her own will gave “to my 


brother and sisters in equal shares all I possess in money and 
securities....... At the time of the will she had one bro- 
ther and four sisters, but by the time of her death the brother 


.and two of the sisters had predeceased her. Held, on a con- 


struction of the will, it was not a gift to personae destgnatae but 
a gift to a class and therefore the surviving sisters took the 
whole. 


The word “ sccurities ” when used in an instrument means 
securities for money and not an investment such as stocks or 
shares other than debenture stock. But the will having been 
drawn up by a laywoinan, it ought to be SHEHE as including 
ali investments. 





GARRARD v. JAMES, 94 L. J. Ch. 234 : (1925) 1 Ch. 616. 

Contract... Guarantee — Company — Performance of 
covenant guaranteed by Directors personally —Liabilily—. 
Covenant ultra vires the Company Effect. 

The plaintif wanted his son-in-law to be appointed the 
Manager of a Company and under an agreement advanced 
£1,500 to the Company, for which he was allotted 1,500 pre- 
ference shares. The agreement with the Company was that 


whenever the son-in-law left the service of the Company, the 


Company would purchase the shares at par and accept a bill 
for amount drawn on them. Two of the Directors guaranteed 
that in default of payment by the Company they would be 
jointly and severally liable. The son-in-law left the servicc, 
whesefpon the plaintiff claimed the amount from the Company 
and as they refused to accept the bill, he sued the Directors 
under their covenant. Held, though a covenant by a Com- 
pany to purchase its own shares was ultra vires and illegal, the 
Directors were liable on their guarantee. 


In re ELLIS : MYITENACRE, Ex parte, 94 L. J. Ch. 239 : 
(1925) 1 Ch. 564. 

Bankruptcy__Deed of arrangement_Non-assenting cre- 
ditor If can apply for enforcement of trust_Deeds of 
Arrangement Act, 1914, $. 23.° 

A creditor who does not assent to a deed of arrangement 
Is not competent to apply for the enforcement of the trus or 
the determination of questions arising under the deed under 
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. 23 of the Deeds of Arrangement Act. Under that section 
a only persons who can apply are the trustee, the debtor and 
the creditors who are entitled to the benefit of the deed. 


N 


RoLLs-Royce, LTD. v. SHORT, 94 L. J. K. B. 651. 


Income-tax__.Deductson__Double taxation United King- 
dom tax assessed on three years’ average. Loss in Indian busi- 
ness for the period__Effect_ Finance Act, 1920, S. 27 (1) 


A Company which had its-head office in the United King- 
dom had a branch in India. For the year ending 5th April, 
1921, it was assessed to income-tax in England, based on the 
“ average profits wherever made for the three years ending with 
3st October, 1919. So also for the year ending sth April, 
1922, on the average profits for the three years ending with 
31st October, 1920. For these three year periods, the 
Indian branch incurred losses, but for the income-tax years end- 
ing with 31st March, 1921, and 31st March, 1922, the basis 
for assessment under the Indian Income-tax Act being the 
amount of profits in the preceding twelve months, the branch 
in India was assessed to Income-tax and Super-tax. The Com- 
pany claimed relief under S. 27 (1) of the Finance Act with 
respect to the same part of the income assessed. Held, they 
were not entitled to relief, since they were not liable to pay 
tax in the United Kingdom on the Indian i income, as there was 
a loss on the average of three years. 





Corpy v. GORDON, 94 L. J. K. B. 670 : (1925) 2 K. B. 
276. . ~~ 
Income-tax__Gross salary... Payments for board, lodging, 
etc. deducted out of salary Amounts varying according to cost 
of living__T ax payable on gross salary__Income-tax Act, 1918. 
Sch. D, Case IT, R. 2 (1). 


Where a person is paid a gross salary and is to pay back 
to his employers out of that in respect of board and lodging 
which he is bound to take out of them, not a fixed sum but a 
sum which varies according to the cost of living, he is bound 
to pay income-tax on his gross salary. The case is ditferent 
where a man ss paid a salary and in addition receives board 
and lodging, in which case he is assessable on his salary alone, 
and the saving secured to him by providing him with board and 
lodging cannot for purposes ya income-tax be ‘estimated and 
added to his salary 
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JOTTINGS AND CUTTINGS. ~ 


` Passengers alighting from Railway Trains.. The parti- 
cular circumstances discussed in Sharpe v. The Southern Rail- 
way (Times, 24th ult.) have frequently arisen before, und 
there are a number of reported cases as to the position arising 
in law when a railway passenger alights from a train, which 
has ‘come to a standstill at his station, but not so as to bring 
his particular carriage door opposite the platform. As 
Bankes, L. J. pointed out, it is essential to the passenger’: cause 
of action that there should be the invitation on the part of the 
company, express or implied, to alight. In Bridges v. North 
‘London Railway Co. (L. R.7 H. L. 213) it was doubted 
whether the calling out of the name of the station ts an invita- 
tion to passengers, destined to that station, to alight. It was 
held, however, that the additional fact of a complete stopping 
and a remaining stationary for a considerable time consti- 
tuted, with the calling out of the name of the station, evidence 
to go to the jury. On the other hand, in Owen v. G. W. Rail- 
way Co. (46 L. J. Q. B. 486) the porters’ shouting out an 
‘All change here |” did not afford evidence to go to the jury 
in the case of a passenger who, knowing that her carriage door 
was not opposite the platform, hastened to alight and omitted 
to call for assistance. Robson v. N. E. Railway Co. (2 Q. B. D. 
85:46 L. J. Q. B..50) demonstrates that where the passergcr, 
in similar circumstances, is prudent enough to call and wait for 
assistance, but, assistance not being forthcoming, and the train 
appearing to be about to proceed, alights and is injured, there 
is evidence to justify the taking of the jury’s verdict. 
mi . —The Law Journal, July 4, 1925, p. 611. 
Se $ r a + = 
.... Advertisement and Argument _—_The outside world is not. 
disinclined to laugh at lawyers, so that we lawyers may lepiti- 
mately criticise the proceedings of the outside world and con- 
gratulate ourselyes upon any advantage we possess by virtue 
of our profession and training. Two contemporary matters 
suggest this. reflection. The first is the series of interesting 
debates being conducted in the columns of the Morning Post 
by amateur advocates, e. g., upon “ Spiritualism, ” “ Prohibi- 
tion” and the “ Failure of Feminism”. -Follawing the argu- 
ments of both sides with close attention, we have come to the 
conclusion that the gift of argument is not a natural one, and 
that either case, on any one of the moot points discussed, could 
have been put very much more farcibly, and would. have carried 
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much more conviction, if it had been drafted, or at least 
“settled, ” by an impartial lawyer. To instance a detail : 
the controversialists all appear to lay too much stress upon 
and attach too much importance to their personal position and 
progress in the debate, matters entirely irrelevant to the dis- 
pute and not calculated to interest or persuade the large per- 
centage of readers who compose the tribunal. The second 
contemporary event is the conference of Publicity Experts at 
Harrogate. Upon the merits or demerits of advertising, re- 
garded in the wide extent which it has to-day attained, we 
venture no remarks. But, when we regard the expense of it 
and the inevitability of it now-a-days in any busincss under- 
taking, we may surely be thankful for the fundamental rule 
of our profession which saves us from it! It is a form of 
competition which, once begun, must always develop an 
increasing intensity. And the methods of it must necessarily 
conflict with our professional habit, of exact truth and logic. 
Perhaps the two things go together, and it is because lawyers 
may not advertise that they remain able to argue effectively ? 


—The Law Journal, July 11, 1925, p. 630. 
k * x * 


The Wig... When, in the course of last week’s heat wave, 
the temperature in Court rose higher and higher, and the atmo- 
sphere became more and more moist, one at least of His 
Majesty’s Judges said that he could stand his wig no longer, 
and, doffing it, told counsel that they were free to do the same 
if they wished. The heat wave passed: the atmosphere 
became normally dry ; wigs were resumed, and to all seeming 
the incident was closed and forgotten. We know, however. 
of at least one distinguished lawyer who would have something 
to say in the matter, Sir Alexander Wood Renton, K. C., 
Treasurer of Gray’s Inn ; and, since he was once for a short 
tume Editor of The Law Journal, we may presume to say it 
for him. The transient climatic extreme of last week was 
a modified, a very modified, illustration of the conditions in 
which the Judicature works in our tropical Possessions, where 
itis a much debated question: Need the wig be worn ? Sir 
Alexander felt strongly that it should be : the majesty of the 
Law requires to be adorned to have its full effect. Accord- 
ingly, with tact but persistence, he prevailed upon his Judpes 
in Ceylon to sacrifice their comfort in order to maintain their 
full dignity. One of the latter, Sir Walter Shaw, continued 
the altruistic practice in Singapore, when he was appointed 
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Chief Justice of the Straits Settlements ; and even the south- 
west monsoon, at its zenith, could never induce him to abandon 
it. Now, a man may be none the wiser or more just in a 
horse-hair wig than he is uncovered; -but Sir Alexander 
would, no doubt, contend that it is the institution and noz rhe 
man which matters. We can advance no argument of logic 
in favour of the wearing of the wig, either at moments of. 
extreme heat or at all. We can, however, confidently prophesy 
that our readers, if they apply the visual test for themselves 
on the next available occasion, will feel a sensible diminution 
of their respect for Justice upon the disclosure, which the re- 
moval of the wig instantly affords, that those who administer 
it are ordinary human beings like themselves, if somewhat 


'* over-decorated |!|, We are a practical nation, and this wig is 


not our least practical expedient. 
—The Law Journal, August 1, 1925, p. 699. 


x * * * 


Libelling the Dead. The controversy between Lord 
Gladstone and Mr. Peter Wright will incline most people to 
think that the honour of the dead, or at least of those so 
recently: dead that smirching or smudging fingers can pain 
relatives, is not sufficiently protected by our law. The last 
authoritative case on the subject appears to have been Rex v. 
Ensor [(1887) 3 Times L. R.] before Mr. Justice Stephen. 
He then held that no prosecution lay for any defamation of 
the dead, however atrocious, unless the defamation by implica- 
tion included the living, who would have their ordinary remedy. 
In thus laying down the law, he seems to have gone somewhat - 
furtherethan Lord Kenyon did in Rex v. Topham [(1791) 
4 Term Rep. 126], when he acquitted the prisoner for a libel 
on a dead peer only because the indictment contained no indica- 
tion that the libel was likely to create ill-blood or induce the 
surviving relatives to break the peace, etc. It is hard to con- 
ceive anything more calculated to make a dutiful son break the 
peace than a’wanton attack on his dead father’s honour. In 
Broom. v. Ritchie [(1905) 6 Fraser 942] Lord Young gave 
it as his opinion that, in Scottish Law, a civil action lay at the 
instance of a widow or her children against persons who had 
slandered her deceased husband, but the case was decided on 
other grounds and his two colleagues did not agree with him. 
A civil action, with a cheque at the end as a solatium for-out-, 
raged feelings, may be deemed less appropriate than a prosecu- 
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tion ag a means of making the punishment fit the crime in such 
instances. ’ ‘The persons entitled to prosecute should be any 
near surviving relative who had actually known the deceased, 
and the defence of truth and publication in the public interest 
should be available as in ordinary prosecutions for libel of a 
living person. In his judgment, Mr. Justice Stephen observed 
that the dead “have no rights and suffer no wrongs ”—-a 
dictum which, if followed up, should expunge the offence of 
body-snatching from the statute-book. The reasons why 
body-snatching is against the law are exactly the same as those 
which would support a measure forbidding honour-smirching : 
the pain to surviving relatives and the unrest of the living at 
the prospect of posthumous and outrageous wrong unredressed 
by law. 
—The Law Journal, August 1, 1925, p. 699. 
* ko * * 

The Children Report. The third report on the work ot 
the Children’s Branch, which has just been: issued, is note- 
worthy for two features ; the section which it contains on the 
‘Scope and Character of the Juvenile Court,” and its account 
of the working of the Probation System ; and we should add 
a third : the style in which it is written and the manner in 
which it is produced. It is not always in a Blue Book that 
we find poetical quotations taken from a famous source and 
adapted to a new but quite ingenious use ; but speaking of the 
large proportion of Borstal inmates who commit their first 
offences before the age of 16, the author of the Report quotes, 
in a sense that Wordsworth never intended, : 

“Shades of the, prison-house begin to close 
Upon the growing Boy.” » 

Perhaps, if we may continue the quotation, it is too 
late to regain the “ vision splendid,” which in any case must 
“ fade into the light of common day ;” but how these shades 
may be dispelled or, to come down to plain language, how far 
the defects of early training can be counteracted by suitable 
treatment is one of the most valuable functions of the Juvenile 
Court. Facing another page we find quite a fascinating 
picture, “ A Holiday Group,” showing a party of girls on the 
sea shore, from a Reformatory, of course ; but we are advanc- 
ing in many directions, and it is pointed out that there are ad- 
vantages in dropping the title “ Reformatory for Delinquent 
Girls,” and just calling it Eccles School for Girls, or whatever 
the place may be. 

—The Law Journal, August 8, 1925, p. 715. 
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BOOK REVIEWS. : 


THE INDIAN COMPANIES ACT, 1913, by S. Kasthuri- 
rangachariar, B. A., B. L., High Court Vakil, Lawyer's Com- 
panion Series published by the Law Printing House, Madras. 
Second Edition, 1925. 

We have great pleasute in acknowledging the receipt of a 
copy of this book Since the ‘appearance of the first editicn 
of this publication, numerous decisions have been given under 
this Act and the first edition which appeared in 1915 could 
not refer to many decisions under the Act. The usefulness 
of the book has been maintained by the original plan being ad- 
hered to and the references to all the cases English as well as 
Indian being noted in their appropriate places. [It 1s needless 
to repeat that all the useful and available information on the 
subject has been given in the various appendices, as for instance, 
the Indian Companies Rules, Rules and Regulations made by 
the Government of? India and by the Local Governments re- 
lating among others to the duties of Registrars of Joint Stock 
Companies and Auditors’ Certificates. An additional feature 


of this edition is that the rules framed by the various High _ 


Courts and the Judicial Commissioners’ Courts under S. 246 
of the Act have been given in extenso in Appendix Il. We 
should only add that no pains have been spared to make the 
work useful to all those having to deal with the law relating to 
Companies in India. 

THE Indian Evidence Act, by Subodh Chandra Lahiri, 
Vakt, High Court, Calcutta. 


This is a small book of 196 pages giving the Indian 
Evidence Act with commentaries referring to the important 
decisions under each section under suitable headings. The 
usefulness of this book consists in the ease with which it can 
be carried in one’s pocket and referred to easily without having 
to wade through learned commentaries of great length. We 
hope it will be found useful as an annotated pocket edition of 
the Act. 
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MALABAR AND LEGISLATIVE EXPERIMENTS. 
I. 

Malabar in more senses than one is the land of 
Anacharams or anomalies and offers a congenial field for re- 
formers legal and social, good andbad. The Malayalts 
educated in an atmosphere antipathetic to the institutions of 
Malabar are naturally dissatisfied with them and their griev- 
ances find a ready response in people outside, specially as it 
implies an unconscious compliment to their own institutions. 


The dissatisfaction felt is so keen that, as we shall show pre- | 


sently, any change however ill-considered or unsatisfactory is 
felt to be better than no change at all. The dissatisfaction 
is not confined to British Malabar ; it is equally strong in the 
adjoining States of Travancore and Cochin, and has already 
found expression and relief in considerable pieces of legisla- 
tion in those States. The Travancore and Cochin Nair 
Regulations are instances of such. The Travancore Regula- 
tion is, in the main, conservative and makes very few changes. 
The Cochin Regulation, on the other hand, is thorough-going 
and effects some radical changes. Agrarian discontent which 
is partly the result of the social anomalies of impartible joint 
holdings has been sought to be remedied in those States by the 
Travancore Jenmi and Kudiyan Regulation and the Cochin 
Tenancy Regulation. The Malabar Marriage Act and the Mala- 
bar Wills Act and the Malabar Tenants’ Compensation for Im- 
provements Act are the British counterparts to the legislation 
of those States. Registration under the Malabar Marriage 
Act being voluntary, the Act has been largely ineffective and the 
Wills Act is more or less declaratory. There 
is no legislation so far dealing with the other portions of 
family law and the Malabar Tenants’ Compensation Act does 
not cover the entire ground of the legislation in the States of 
Cochin and Travancore. The deficiency is sought to be made 


“up by two e of contemplated legislation, the Tarwad » 


° . 


= 
e WA 


108 7 THE MADRAS LAW JOURNAL. [ VoL. 
2 
Management Bill of Mr. Thampan and the Malabar Tenancy 
Bill of Mr. Krishnan Nair. It shall be our endeavour to 
consider these two Bills in the course of this and the next 
article. 

In this article we shall deal with the reforms sought to be 
effected in the family law of Malayalis. Tie features of that 
law which are felt to be unsatisfactory are: (1) absence 
of legal marriage and non-recognition of the claims of wives 
and children, (2) irregular sexual unions between different 
castes, and (3) impartible joint holdings with imperfect distri- 
bution of the benefits flowing from them, the excessive power 
and opportunities for enjoyment of the karnavan and the com- 
paratively imperfect scope for enjoyment for the junior 

ı members. The Travancore Nair Regulation proceeds some- 
what on old lines. “It regularises the customary union 
known as Sambandham whether between Nairs only‘ or be- 
tween Nairs and non-Nairs and gives the wife and children 
right of maintenance ; in the case of Nair males, it gives 
rights of intestate succession to half of the separate and self- 
acquired property in competition with the family and 
in the absence of such, to the whole of it. It preserves the 
absolute right of dissolution at will possessed by either spouse, 
but subject in the case of husband, to liability to make reason- 
able compensation and in the case of both to the necessity of 
bringing a suit and having a formal decree dissolving the mar- 
riage or having a registered document recording a divorce by 
mutual consent. In the case of non-Nair males, the right of 
the Nair wife and children is confined to mere rights of mainte- 
nance. 7 In the case of Putravakasam property the Regulation 
raises the presumption of tenancy-in-common with right of 
partition per capita. It recognises rights of testamentary dis- 
position in respect of separate and self-acquired property. As 
regards karnavan’s powers of alienation, representation in suits 
and incurring debts, the Regulation does introduce consider- 
able innovations, but they are mostly in the nature of providing 
additional guarantees such as writing, and joinder of senior 
anandravans. Under the law as understood in Travancore, 
in the case of sales, leases and mortgages with possession for 
Over I2 years, consent of major members was pecessary for 
their validity. The Regulation adds that the consent must 
appear in writing. In the case of mortgages with possession 
for 12 years and less also, similarly, consent was necessary but 
the Regulation says that that consent may be presumed from. 

e the written consent of the senior anandravans of each tavazhi, 
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In other cases of alienation and debts by the karnavan the pre- | 
sumption used to be that they were binding. The Regulation 
substitutes instead the rule that in order to be binding the alien- 
ation must have been made or the debt incurred alleging neces- 
sity and the creditor or alicnee must have made bona fide 
inquiries. In the case of decrees, no decree is 
to be binding unless the karnavan is sued as such and the 
senior anandravans of all the tavazhis are parties. Like 
many other enactments dealing with similar- topics, this one 
bears marks of want of due consideration. It 1s too compre- 
hensive to be regarded as a mere amending Act but is not at 
the same time sufficiently comprehensive to be regarded as a 
consolidating Act. The result is utter confusion. The rule 
as to sales runs as if written consent of all the majors is all 
that is necessary to validate them, especially having regard to 
the next section which requires both consent and necessity. 
But that obviously could not have been the intention. And 
again, no provision is made for cases where any junior member 
capriciously dissents or is obstructive. The Cochin Regula- 
tion supplies this defect by adding the indefinite expression 
“ wherever possible.” Again, the Regulation makes no distinc- ` 
tion between moveables and immoveables though the distinction 
must have been very familiar. In fact the Travancore deci- 
sions recognised the absolute power of the karnavan to deal 
with moveables unlike in the case of immoveables where he had 
to take the consent of the anandravans. In the case 
of good many moveables, in the ordinary course of 
management they have got to be sold ; for instance paddy or 
fruits gathered from the land or realised as rent. «his is 
recognised in the Cochin Regulation which exempts these from 
the general rule. But, by making vessels, jewels or all other 
things except usufructs or grain rent subject to the rule, they 
make it impossible for the karnavan to so much as substitute 
a new vessel or furniture by selling an old and useless one with- 
out the written consent of his juniors. Before the enactment 
in question, Courts used to presume the consent of all the mem- 
bers of the family from the consent of the senior anandravan. 
The Statute adds to it the further precaution of the consent of 
the senior anandravans of every tavazhi. The Regulation re- 
quires both for delegation and renunciation by the karnavan, 
registered documents. 

The Cochin Regulation procecds on the basis of the. 
Travancore Regulation but is more ambitious. It 


8 


lio, THE MADRAS LAW JOURNAL. ' [ VoL. 


eo 
imposes the condition of monogamy and in all 
cases of sambandham whether with Nairs or non- 
Nairs, it confers rights of succession on the widow and the 
issuc. The legislators looked at the question apparently so 
much from the point of view of Nairs that all unconsciously a 
discrimination in favour of the Nair spouse and children would 
seem to have crept in. It is provided that in all cases the widow 
or children are entitled to 1/2 of the non-Nair husband’s self- 
acquired and separate property. Suppose a non-Nair, governed 
by Hindu Law had only self-acquired property and had two 
sons by his caste wife, and one son by his Nair wife. Under this 
rule, the two sons by the caste wife will take half and that when 
no corresponding right of succession to his Nair son is reserved 
in favour of the father. And again as between the non-Nair sons 
and the Nair widow, the latter would take half though the caste 
wife even if alive will not have taken any share. It is however, 
on the question of tarwad management and partition, that the 
Cochin Regulation has very pronounced features. It starts 
with declaring the joint proprietorship of the karnavan and the 
junior members. Unlike the Travancore Regulation it prohi- 
bits delegation of karnavan’s powers (5. 23). It requires the 
karnavan to keep an inventory of all the movedbles and im- 
moveables of the family and to maintain also a correct account 
of the income and the expenditure, subject to inspection by 
junior members, thus approximating his position to that of a 
trustee. It gives.him as a solatium possibly an absolute right 
to 24,per cent. of the nct income (a term undefined) subject to 
a maximum of Rs. goo. Except with the written consent of 
all the Major members, wherever possible, (without these words, 
the situation would have been impossible) no sale of tarwad 
moveables or immovsables, no lease for more than 6 years, no 
mortgage, pledge or hypothecation of such property or dis- 
charge of mortgage is valid. Mr. Thampan’s Bil 
goes one step further and requires, even in the case 
of debts, the written consent of all the major mem- 
bers. These proposals will be practicable only on 
the ‘supposition that all the members of the family are 
actuated by the sole consideration of the benefit of the tarwad, 
whereas, as a matter of fact, the conduct of junior members as 
well as that of the karnavan is swayed so often by totally differ- 
ent considerations. | With tarwads broken up into tavazhis by 
the rule as to partition and with the vague words “ wherever 
possible,” (which however destroys the valuc of the check and 
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introduces considerable scope for perjury which it must have 
been the intention of the framers of the Act to avoid), the 
Cochin Regulation may be feasible. Without that, ever so 
great the impending necessity, it would be in the power of any 
member mischievously inclined to ruin the family, not to spéak 
of the difficulty, with the best of intentions of procuring the 
consent of all the junior members having regard to the numeri- 
cal strength of many tarwads and the not improbable contin- 
gency of the members of the family being distributed over the 
whole of the Presidency or even of India. The 
approval of a family council composed of the natural 
heads of the tavazhis is a more feasible proposition and 
we think is the most hopeful one if families have to be main- 
tained in anything like the present numerical strength. It 
may be worthy of consideration whether the seniormost ladies 
also should not be added, for their interest in the tarwad may 
in 9 cases out of ten be counted on as real and genuine. We 
cannot think of anything more fatuous than the rule in the 
Cochin Regulation that all the members of the family should 
be parties to the suit concerning the family. Under that rule, 
however bona fide the litigation and however efficiently it 
might have been conducted the failure to make any uncon- 
sidered infant a party to the litigation would open up the whole 
question. . In this matter, commonsense is, we think, on the 
side of the Travancore Legislation. The proposed body as 
we said is likely to-present the most effective check on the 
vagaries and the frauds of the karnavan. A combination be- 
tween the heads of various tavazhis is a very unlikely eventsh 


ee 

Andther very important provision of the Cochin Regula- 
tion is that which enables the bulk of the major members of a 
tavazhi to enforce partition after the life-time of the ancestress 
or-with her consent. The partition is to be per stirpes the 
shares being however calculated per capita. Inthe case of 
adoption, as in the case of dlienations the written consent of all 
the members is insisted upon. This may be unexceptionable as 
adoption is not an indispensable matter. 


Mr. Thampan is opposed to partition because apparently 
the experience, gathered in the working of the Cochin Regula- 
tion which allows partition is not sufficiently encouraging and 
in addition, compulsory partition however welcome to people 
wedded to individualistic ideas, must beyond doubt lead to disin- 
tegration of families and there seems to be a certain amount of 
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revulsion of feeling in Cochin against partition. But nobody 
can completely stem the tide of those ideas and all these enact- 
ments, whether they provide for tavazhi partition or for.efh- 
cient management and equitable distribution of the benefits, can 
only serve as temporary half-way house measures putting off 
the evil day, if evil day it is, of individual partition and Makka- 
thayam. They are useful in that they may make the transition 
easy and life comparatively tolerable in the meanwhile. He 
would have the theory of trust started by the Cochin Regu- 
lation worked out to the full. He would have the 
written consent of all - the major mem- 
bers for all alienations except leases for one year ın the case 
of Verumpatton lands and in the case of kanom lands for 
12 years (moveables not excepted) and forall debts. 
He would insist upon all the members being made parties to 
suits. He would have no delegation except with the consent 
of majority of members. He would have the karnavan keep 
accounts and inventories and he would make him liable for 
gross negligence as well as wilful default. Out of the net 
income, that is to say, the gross income minus the outgoings for 
rent, assessment and interest the karnavan is to take five per 
cent. absolutely for himself. Seventy-five per cent. 1s to be 
used for maintenance and the balance is to be im 
vested in specified investments. The whole trouble 
about these proposals is as we have had occasion 
to observe already that they don’t take note of the nor- 
mal type. They don’t sufficiently take note of the fact that 
all the tarwads are not rich so as to afford the luxury of an 
accourt and an inventory, that.indebtedness and quasrelsome- 
ness is the rule and not the exception, that the remuneration of 
five per cent. on the net income ts much too small an inducement 
to karnavans in most cases, to undertake and carry out faith- 
fully the trust, in short that you cannot convert the family sys- 
tem which is the ordinary mode of life in the west coast into 
one of perpetual trust. It is the pomp and circumstance, the ir- 
responsibility and the dignity attaching to it that reconciles peo- 
ple to the position of karnavan. A receivership on § per cent of 
the net income with accountability and litigation will be not sufh- 
ciently tempting in most cases and far from families being kept 
intact__disintegration must result from legislation of this sort. 
Our own idea is that checks like those imposed in the Travan- 
core legislation of the family council with a clear declaration 
that the karnavan’s position is like that of the manager of a 
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Hindu family and with a power for the karnavan or the junior 
members to have recourse to Court by a summary proceeding 
for sanction or for prohibition of alienations upon notice to the 
heads of tavazhis by way of appeal from the family Council 
and in the case of a single branch to the other major members 
must be sufficient protection for junior members.. Prevailing 
ideas as to right of maintenance in Madras cannot be.said to 
err on the side of illiberalness and as a matter of fact are serv- 
ing as powerful levers to bring erring karnavans to a sense of 
their responsibility. We are not able to appreciate the wisdom 
or propriety of the rule that 75 per cent of the net income 
should be used for maintenance: what is to become of the 
balance if any portion is unutilised or is it intended that it 
should be equally distributed ? Such a thing is possible only 
if separate residence also is contemplated. A scheme of 
distribution of an aliquot share of income to non-resident mem- 
bers would work a hardship on the resident members. In 
commenting upon the Cochin and the Travancore Regulations, 
we have sufficiently indicated our objection to Mr. Thampan’s 
Bill also in so far as it attempts to define the duties and powers 
of the karnavan to define the investments permitted to the kar- 
navan. It is equally if not more objectionable to prescribe the 
order and the things on which the karnavan is required and enti- 
tled to spend. It is impossible for any legislation to comprehen- 
sively enumerate the various heads of necessity and appraise 
their comparative importance. The question must depend 
largely upon the circumstances of each case. In the present 
state of the law it is not even necessary to indicate that educa- 
tion and medical expenses are included in maintenance. © The 
enumeration of these might hamper the discretion of the Courts 
when other items came up for discussion. 

B. SITARAMA Rao. 


JOTTINGS AND CUTTINGS. 


Juvemle Courts But the matter of the Report well 
deserves the setting which it has received. The Juvenile 
Court is by no means on the footing of an ordinary Criminal 
Court ' 

“The idea of treating the young offender as a criminal is far from 
the mind of the average Magistrate, and while he seks to give him a fair trial, 
he looks not so much to the task of punishing as to that of befriending and 
helping him to regain hie footing. Ite may safely be mid that many of the 
Juvenile Courts are doing social work of the greatest value,” 
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To ascertain the actual working of these Courts a circular 
was sent last March to all Courts of Summary Jurisdiction, 
except those in London (where the conditions were sufficiently 
known) asking for information on a number of points, such 
as the place where the Juvenile Court is held, how often it sits, 
the organisation of the Court, and so on. In the majority 
of the Divisions (573) the Juvenile Court is held in the ordi- 
nary Court, with arrangements for separating the cases. In 
380 the Juvenile Court is held on the same premises, but in a 
different room. Liverpool appears to have been the first to 
provide a Juvenile Court specially constructed for the purpose, 
and a photograph of the interior is reproduced in the Report. 
But for the statistics on the various questions reference must 
be made to the Report itself. One matter to which attention 
is called is the need for a medical examination of young people 
who are brought before the Court. Apart from the importance 
of discovering physical and mental defects, there is, unfortu- 
nately, an additional reason in the prevalence of encephalitis 
lethargica, and the remarkably moral changes it produces. As 
to the efficacy of birching there is sharp diversity of opinion, 
but apparently it is not, generally speaking, a deterrent, a con- 
clusion which probably is correct ; and perhaps the same may 
be said of all corporal punishments. 


—The Law Journal, August 8, 1925, p. 716. 
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MALABAR AND LEGISLATIVE EXPERIMENTS. 


Wa II. Tenancy BUL. 


In the matter of tenancy legislation also, Travancore has 
had the lead. The Royal Proclamation of 1042 (1867) 
declared all kanoms of jenm lands irredeemable. This Pro- 
clamation was not apparently the first to deal with the matter 
for it refers to the earlier instructions of 1002 by the then 
Ruling Prince to the Court of Appeal regarding the very 
matter. The Royal Proclamation of 1042 was construed by 
Courts as not applying to non-Brahmin Jenmis. This defect was 
remedied by the Jenmi and Kudiyan Regulation of 
1071 (1896). This Regulation as well as the earlier Pro- 
clamation regulates only the relations between the kanomdar 
and the jenmi under whom he holds. Jenm land is defined as 
land which is either entirely exempt from the Government tax 
or if assessed to revenue is subject only to payment of Raj- 
bhogam, occupancy right in which is created for a money 
consideration (kanom) and is also subject to the payment of 
customary dues and the periodical renewal of the right on pay- 
ment of certain fees. In other words, the land must be jenm 
land and the tenure must be one having the following incidents: ` 
(1)it must be created for consideration ; (2) it must be sub- 
ject to payment of micharom and other customary dues ; 
(3) it must be subject to renewal. If any of these conditions 
do not exist, the Regulation does not apply. - For instance, 
it would not apply to usufructuary mortgages nor to sub-kanoms 
nor to transactions which reserve no micharom nor to those 
which expressly provide for redemption at a particular period 
without contemplating a renewal. Certain kinds of transac- 
tions were presumably subject to renewal and what this Regu- 
lation provided as its predecessor also did_was to make 
them irredeemable. The Regulation does not apply to any 
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kanom created after 1042 which expressly provides for redemp- 
tion. Inthe case of contracts entered into for the first tme 
after the Regulation the question whether the tenure is termi- 
nable or not is to be determined on the construction of each 
contract. 

In cases governed by the Regulation it declares the tenure 
to be permanent, heritable, and transferable, but subject to 
forfeiture for non-payment of rent for 12 years or renewal fees 
for one year, wilful denial of ttle persisted in’ even 
at the first hearing of the suit, and wilful waste. In the first 
and third cases, the forfeiture is relievable on certain condi- 
tions. On eviction in these circumstances, the tenant is en- 
titled to improvements. The tenant may surrender at the end 
of each term of twelve years on payment of arrears of rent 
but then he forfeits all claim to improvements. Failing sur- 
render, the tenant is bound and entitled to obtain a renewal on 
payment of the customary fee. There are also provisions for 
enhancement and reduction of micharom and also for re- 
duction of interest on the kanom under certain circumstances. 
Enhancement of micharom is subject to the rule that the 
pattom shall not exceed one-fourth of the gross produce. 
‘Arrears of micharom and renewal fees are declared a charge 
on'' the holding. Such in brief are the provisions of the 
Travancore Tenancy Regulation. It gives, in fact, effect to 
one theory of kanom and acting on the presumption that old 
kanoms were irredeemable declares them to be such and as to 
the future leaves parties at liberty to say whether they are to 
be redeemable or not. The Regulation proceeds on cautious, 
conservative lines and causes least disturbance. 


The Cochin Regulation of 1914 proceeds on much the 
same lines, though it includes also a comprehensive measure 
dealing with compensation for tenants’ improvements on the 
lines of the Madras Act of 1900. So far as the conferring 
of permanent occupancy is concerned, it restricts its benefit to 
kanom tenants, whose tenure originated before 1884. Jt pro- 
vides for eviction in the following cases 2 (1) On non-pay- 
ment of rent for three years ; (2) on non-payment of renewal 
tee for one year ; (3) on refusal to pay enhanced rent or ep- 
hanced kanom ; (4) on a wilful denial of title ; (5) on a 
wilful waste; (6) on assignment or transfer without notice 
to landlord; and (7) when the landlord wants land for 
bona fide purpose of extending his residence or for agricultural 
improvement involving outlay-which the tenant would not or 
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could not undertake. Like the Travancore Regulation, this 
one also provides for increase or reduction of micharom under 
certain circumstances. The landlord is also entitled to an 
enhanced kanom up to twelve times the micharom or interest 
at the old kanom rate. The renewal fee is fixed at 27 1|2 per 
cent. of the kanom. Arrears are declared a charge. Here 
again, we find no comprehensive legislation conferring occu- 
pancy rights on tenants generally or even on kanom tenants 
generally. It only recognises the rights of ancient kanomdars 
to fixity of tenure; it purports to right an ancient wrong, and 
does no more. 


Mr. Krishnan Nair’s Bill goes much further. In the first 
place, it confers right of occupancy on all kanoms irrespective 
oí their date. It also confers rights of occupancy on ordinary 
Icssees and sub-lessees in occupation for six years and more 
including persons who bona fide believe themselves to be such 
and are in possession. ‘This is apparently without reference 
to the person under whom they hold. The usufructuary 
mortgagee might be in possession and might have introduced 
a lessee. Though the mortgagee himself is liable to be re- 
deemed the lessee under him is apparently entitled to claim 
permanent occupancy. If the rulings under the Tenants’ 
Compensation for Improvements Act should be applied, per- 
sons coming in under invalid leases or invalid kanoms 
might claim the benefit of the Act. One noticeable provision 
is that the landlord may resume lands in occupation of lessees 
other than the tenants’ homesteads for bona fide cultivation by 
himself. ‘This provision is felt necessary by reason af the 
application of the Act without reference to the means and the 
position of the landlords. They might themselves be culti- 
vators temporarily unable to carry on cultivation. They might be 
lessees or they might be small proprietors and the leasing might 
have been due to temporary causes. They might be people 
who have not lost their animus revertendi to agricultural pur- 
suits. Without a provision like this, to confer occupancy 
rights on all tenants would have been a real hardship on the 
landlords and would have meant only the creation of one set of 
discontent in place of another. One is not certain if the Bill 
even with this provision will not have that effect. The ques- 
tion of conferring occupancy right on all tenants is bound up 
with many difficulties. Just as over-concentration of land is 
an evil, over-division is equally so and the Legislature should 
note the danger ahead in the course suggested of conferring 
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occupancy rights on all tenants. Already holdings are very 
small and further division might reduce their size still fur- 
ther. The loophole left by Mr. Krishnan Nair’s Bill has this 
grave objection that it takes away the fixity of tenure conferred 
with one hand, with the other. Again, there is not much good 
in conferring fixity of tenure on the modern scale of rents except 
in the case of large estates where old tenants continue and the 
tenants’ interest is substantial. A provision for interfering 
with rents with a view to bringing them down to an equitable 
level has its dangers in that you cannot do that without trench- 
ing on many small incomes. It will be found that in many 
cases because agricultural incomes of these landlords 
were felt to be inadequate for their support, they had to 
abandon their agricultural occupation. The problem would 
be much easier if legislation is restricted to bigger estates and 
to tenants immediately under such estate holders or, in the 
alternative, to those in actual occupation. If the 
object is to destroy monopoly in land a schedule of 
big estates might well be compiled in which legislation on the 
lines of the Estates Land Act might be undertaken conferring 
occupancy rights on all tenants in actual occupation or what is 
undoubtedly a more just course, introducing a compulsory sys- 
tem of sale of the occupancy after the manner of 
5.46 of the Estates Land Act. We would depre- 
cate the creation of a tangle of permanent interests in 
land like those of the jenmi, the kanomdar, the sub-kanomdar, ` 
the lessee and sub-lessee at the same time, all permanent. We 
would much rather prefer only two interests, the jenm and 
the oceupancy to be recognised. The kanomdar must be re- 
deemed or at least the redemption value must be fixed and the 
interest set off as against a new equitable rent ona fixed pro- 
portion basis of the yield. 


There is a possibility of fixing such a rent in the case of 
the kanomdar, the assessment of the rent being always on more 
favourable basis in his case than inthe case of the verum- 
pattomdar. Kanomdar as such has no special claims to dif- 
ferential treatment except perhaps in the case of very ancient 
kanoms which are not many. In other cases, his claim when 
he is non-cultivating is no higher than that of any other class 
of tenants. If conferring occupancy right is determined upon,the 
proper ‘thing to do is to confer occupancy right on every 
tenant in occupation without reference to the circumstance 
whether he is a kanomdar or yerumpattomdar or some other 
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kind of tenant. But if occupancy is to be made the basis, of the 
grant, a question might arise whether cessation of occupancy 
should not lead to its extinction. With that we introduce the 
complication of non-occupancy tenure under the Bengal 
Tenancy Act. Such complications will take away from the 
valu@ of land enormously and, in so doing, the Legislature 
might possibly be removing one of the very incentives for 
improvement. 


B. SrrARAMA Rao. 





SUMMARY OF ENGLISH CASES. 


PRITCHARD v. BETTISFIELD COLLIERY, Lrb., (1925) 
2 K. B. 284. 

Workmen's compensation. Death Compensation to de- 
pendants_Ilegitimate grandchild_Workmen’s Compensation 
Act, 1923, S. 2. 

A workman in a colliery was fatally injured while he was 
getting coal at the coal face and died leaving a widow and an 
illegitimate grandchild under the age of fifteen, wholly depend- 
ent on his earnings. The question arose whether additional 
compensation was payable in respect of the illegitimate grand- 
child. Held, it was payable as S. 2 of the Workmen’s Compen- 
sation Act, 1923, was intended to increase the amount of com- 
pensation for the benefit of all the persons who were actually 
dependent upon the earnings of the deceased workman irres- 
pective of their legitimacy. ` 





ELLIOTT v. BAX-IRONSIDE, (1925) 2 K. B. 301. 

Bill of Exchange — Acceptare of bill and indorsement by. 
Directors of a Company. Personal liability Bills of Ex- 
change Act, $. 26 (2)—Endorsement Construction — 
Surrounding circumstances if can be looked into. 


A bill of exchange drawn on a Company was accepted as 
follows :—“ Accepted payable at ..... Bank. X and Y, 
directors of ..... Company.” In pursuance of a requisition 
from the drawer that the bill of exchange should be indorsed 
by the directors as well as accepted by the Company, there was 
an indorsement on the back “. . . . Company. X and Y 
directors.” In an action against X and Y as indorsers, held, 
they were personally lable. 
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Where a signature appears on a bill of exchange or pro- 
missory note, the word “ directors ” following the signature is 
a word of description only. Under S. 26 (2) of the 
Bills of Exchange Act, which says “In determining whether a 
signature on a bill is that of the principal or that of the agent 
by whose hand it is written, the construction most favourable 
to the validity of the instrument shall be adopted ” the personal 
liability of the directors is the one most favourable to the 
holder. | 

Per Bankes and Scrutton, L. JJ For the purpose of con- 
struing the indorsement it is permissible to take into considera- 
tion the circumstances under which it was made. 





SHARPE v. SOUTHERN RAILWAY, (1925) 2 K. B. 311. 
Negligence__Invitation to alight_Passenger getting down 

without looking__Injury__Contributory negligence. 

A train which arrived at a platform being longer than 
the platform, the carriages at the back stood outside it. A 
porter shouted to the passengers therein to keep to their seats. ` 
The plaint who was aslcep in one of those carriages did not 
hear him, woke up suddenly and without looking out to see if 
he was near the platform got out in a hurry and fell down and 
broke his leg. He sued the Railway Company for damages. 
Held, they were not liable, the injury being due to his own 
contributory negligence. In order to succeed in such cases, a 
plaintiff has to show that the Railway Company gave him an 
invitation to alight at that spot under circumstances which made 
it negligent in them to give it. | 

Per Scrutton, L. J.—The mere fact of a train stopping at 
or near a station which is a man’s destination is not, without 
more, an invitation to alight without looking. 





In re GIBBS AND HOULDER BROTHERS AND Co. LTD.’s 
LEAsE : HoULDER BROTHERS AND Co., LTD. v. GIBBS, (1925) 
r Ch. 675: 

Landlord and tenant_Covenant against assignment__ 
Permission of landlord necessary but not to be withkeld unrea- 
sonably__Assignment proposed to be made in faveur of another 
tenant__Prospect of losing a temant_If good ground for 
refusing leave. 

Under a covenant in a lease, the lessee was not to assign 

, the premises without the writtenconsent of the lessor, nor was 
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the latter to withhold his consent unreasonably if the proposed 
assignee were respectable. Permission was asked for assign- 
ing the term to a tenant of the lessor and the latter refused per- 
mission on the sole ground that he would thereby be losing a 
good tenant and find it difficult to get another tenant. Held, 
the refusal of permission was unreasonable. (1925) 1 Ch. 
198 affirmed. 





Curtis v. OLDHAM, LTD., 94 L. J. K. B. 655. 


Income-tax__Company_—_Deductions__Bad debts__.Defal- . 


cations by Managing Director_tIncome-tax Act, 1918, Sch. D, 
Cases I and II, R. 3. 

Where owing to the defalcations of the Managing Direc- 
tor of a Company‘a large sum of money had been found due 
from him to the Company but it was found that it could not 
be realised, it could not be considered as a loss connected with 
and arising out of the trade and as such was not a permissible 
item of deduction. 





BUERGER v. CUNARD STEAMSHIP COMPANY, 94 LJ K B 

697, |, 
Shipping Bill of Lading__Exception clause__Deliberate 
deviation__Effect of __Loss of goods__Liabtlity of shipowners. 
A Bil of Lading under which goods were shipped contain- 


ed a clause that in the case of packages containing goods of 


more than £20 value, the shipowners were under no liability 
unless thesvalue of the goods was expressed therein and extra 
freight paid. Packages containing goods of more than £20 
value were sent, but the price was not stated in the bill nor extra 
freight paid. The shipowners deviated from the contract 
deliberately and discharged the cargo at places different from 
what was agreed to between the parties. The goods being 


Jost, there was no delivery to the consignee. In a suit. 


for damages, the shipowners pleaded the exemption clause in 
the Bill of Lading. Held, by the Court of Appeal reversing 
the decision of Rowlatt, J. there having been a deliberate devia- 
tion from the stipulated clauses, the exception clause was” not 
available to the shipowners and they were liable in damages. 





BETTS v. CLARE AND HrywortH Lim. 94 L J K B’734. 


Income-tax__Company_—Profits_.. Ascertainment of — 
Three years’ period not available__Broken period__Income- 
tax Act, 1918, Sch. D, Cases 1 and 2. 
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A firm began to do business for the first time on Ist 
March, 1919, and according to its statement of accounts made 
a profit of £1,000 up to the end of December, 1919. The 
business was sold to a Company as from rst January, 1920, 
and the accounts of this Company showed a profit of £12,150 
for the three months ending with 31st March, 1920. In 
assessing income-tax for the year ending sth April, 1925, the 
question arose as to the mode of computation. Held, as the 
three years’ period for calculating the average income was 


-impossible in the case, the period over which the 
average should be calculated could only be the period antece- 


dent to the year of assessment, i. e., 1st March, 1919, to the 


end of December, 1919, and not the thirteen months’ period 


from Ist March, 1919, up to 31st March, 1920, for which 
accounts were taken. 





HOLLAND v. HOLLAND, (1925) P. 101. 

Divorce_Non-access__. Evidence of husband __Admissi- 
bility —Still-born child. l 

In a petition for divorce on the ground of the wife’s 
adultery proved by the birth of a still-born child there was no 
evidence except that of the husband to show non-access and 
therefore that he could not have been the ‘father of the child. 
Held, the child having been still born, there was no child which 
could be bastardized by the evidence of the husband and there- 
fore the rule laid down in Russell v. Russell (1924) | A. C. 687 
did not apply to make such evidence inadmissible. 


JOTTINGS AND CUTTINGS. 
The Probation $ystem. The section of the Report deal- 


.ing with Probation naturally calls attention to the extension 


which the system is to receive under the Criminal Justice Act. 
Probation as a statutory system is quite modern. It may have 
had its origin in the practice of postponing sentence or of 
binding to be of good behaviour, but the first statute directly 
authorising it seems to have been passed in Massachusetts. 
That was in 1878, and the statute applied only tb Boston. In 
20 years the system had been applied in all the Courts of that 
State, and in the early years of this century it had become 
practically universal-in the United States. In this country it 
commenced with the Probation of Offenders Act, 1907, and 


y 


- 
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amendments were made by the Criminal Justice Administration 
Act, 1914, which also provided for official recognition being 
given to Probation Societies, and for a contribution out of 
public funds. But the system has failed of full effect largely, 
it ‘seems, through lack of proper organisation. It is this 
organisation which the Criminal Justice Bill is intended to 
secure, 

— The Law Journal, August 8, 1925, p. 716. 


we x x Jya 


_ An Unintentional Marriage The case of Valier v. 
Valter, reported in the Times of July 10, adds another to the 
remarkable series in which one party to a properly celebrated 
marriage afterwards petitions for annulment on the ground 
that he (or more usually she) did not understand the nature 
of the ceremony. In Ford v. Stier [(1896) P. 1] and: Hall 
(otherwise Barrar) v. Hall [(1908) 24 T. L. R. 256] the 
lady was the petitioner, the first being a marriage in church, 
the second before a Registrar. Each was successful on the 
ground that, although she answered the usual questions, she 
thought she was going through a betrothal ceremony. In 
the case of Valier, the “ husband”’ was the petitioner, and his 
marriage was annulled for the same reason. The success of 
a male petitioner in such a case is very unusual, but he was an 
Italian, and in his native country there is a ceremony of 
‘“solémn espousal,’’ an exchange of promises which does not 
effect a marriage. That circumstance, and his ignorance of 
English, enabled him to obtain his decree. In cach’of the 
above-mentioned cases the marriage was uncons ated, 
and in the latter case the Judge gave considerable weight to 
that fact. If the ‘‘ arrangements” contemplated in S. 2 of 
the Marriage with Foreigners Act, 1906, had been in working 
order, and the petitioner had had to procure a certificate of no 
impediment, the nature of the ceremony might perhaps have 
been brought home to him. But, for whatever cause, this 
section appears to be a dead letter. It is certainly undesirable 
that a foreigner who is party to an English ceremony of mar- 
riage should afterwards plead ignorance of its nature, and the 
case is worth the attention of the Foreign Office. 

—The Law Journal, August 8, 1925, p. 717. 


Ji * x x 


- Lord Hewart and Probation Lord Hewart, in his address, 
Saoed not for the first time, the importance of avoiding 
sending young persons to prison and for A use of 


Q 


> 
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probation. “‘ Grave was the responsibility of those who, other- 
wise than in a case of clear necessity, sent any youth or girl to 
ptison for the first time.” Probation he referred to as a 
method the value of which could hardly be exaggerated, and 
its opportunities had by no means as yet been fully explored. 
This no doubt will be altered when the Criminal Justice Bill, 
with its new organisation of the probation system, becomes law. 
We notice that in the recent estimate of the expenditure involv- 
ed in this session’s Government Bills, there is an item “ Contri- 
butions towards expenditure by Local Authorities on Probation 
System, £22,250 in 1924-25; £40,000 im 1925-26; and 
£50,000 a year when scheme is in full operation.” It is 
little enough when we see the vast sums expended in far less 
helpful ways, and there is added :__‘‘ Note__It is anticipated 
. that this expenditure will eventually lead to a substantial de- 

crease in expenditure on prisons.” Lord Cave and Lord 
= Haldane’s address we must defer. 


—The Law Journal, August 15, 1925, P. 734. 
* * * * 


The Indeterminate Sentence. We referred last week to 
the addresses of Lord Oxford and Lord Hewart at the recent 
International Prison Congress. The former dealt with uni- 
formity of sentences; the latter with the probation system. 
As to this system, we have pointed out that it has come to us 
from America, and another American experiment, the indeter- 
runate sentence, formed the subject of Lord Cave’s address. 
The indeterminate sentence is based upon the theory that the 
objecteof punishment is to reform. If punishment is a reme- 
dial treatment, you must continue it until the cure has been 
achieved, and no longer. A definite sentence is as much oppos- 
ed to this principle as if a doctor was to say beforehand how 
long his treatment was to last. Lord Cave, according to the 
report of his address in the Times of the 8th instant, said that 
the system obtained in thirty-seven States of the Union. If 
so, there must have been a great extension since the account 
given in “ English Prisons To-day” (1922). It is there said 
that no American Legislature has yet been induced to enact a 
really indeterminate sentence. All that has been done is to 
permit a sentence with a minimum and a maximum term. A 
prisoner must serve the minimum term, after which he may 
be released'on parole. ‘This comes near to the preventive de- 
tention which was introduced here by the Prevention of Crime 
Act,.1908, the preventive detention following on a period of 
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at least three years’ imprisonment, and, indeed, Lord Cave 
seems to have treated the two systems asthe same. For pre- 
ventive detention, Camp Hill Prison, in the Isle of Wight, i is 
used, and here the life of the prisoner gradually approximates 
to ordinary life. But Lord Cave speaks of the results as un- 
satisfactory. He refers to the Report of the Prison Commis- 
sioners for 1923 to 1924, as showing that out of 377 discharg- 
ed from Camp Hill since the system was commenced, about 
two-thirds had been reconvicted or reconfined. . He regards 
the application of the system at the Borstal institutions as more 
hopeful, and it is natural that the young should prove more 
amenable to remedial measures. Lord Haldane, in his address, 
suggested that, on a true theory of punishment, it must be 
accepted by the criminal as the just expiation for his crimes, 
and in this lay its influence for reform. But we doubt whe- 
ther practical prison administration lies that way. 

— The Lan Journal, August 22, 1925, page 746. 


* 
A A Retiring Age for Judges Mr. Laski io discusses the 
question of the appointment of Judges. In place of the sys- 
‘tem of nomination by the Lord Chancellor, he suggests that 
the appointments should be made on the recommendation of a 
‘Minister of Justice, and with the consent of a standing com- 
mittee of Judges. He refers; (29, to the question of a retiring 
age for Judges. “A Judge,” he says on this point, “is, I 
imagine, in the first five years of his service fairly convinced 
that most of his opinions are wrong in critical cases ; in the 
second five years he wil be equally convinced that they are 
right ; and afterwards he will bear himself with serenity whe- 
ther they be right or wrong. When that serenity becomes 
habitual, it is time for him to retire.” There are, he adds, 
Judges who, even at eighty, are capable of doing magnificent 
work, ; but, in general, seventy might be a suitable age for com- 
pulsory retirement from the Bench. Given physical strength, 
Mr. Laski probably puts the age too low. 
—The Law Journal, August 29, 1925, p. 759. 
#® & = # * + 
Bridge Mr. Justice Swift, in the. Court of Criminal 
Appeal, again called attention to the anomaly of the law of 
gambling which results in a game of cards by the roadside for 
small stakes being an offence and a game of bridge, in one’s 
own rooms, a ‘respectable amusement,” whatever the 
stakes maybe. . : 
—The Law Journal, August 29, 1925, p. 767. 
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Measure of Damages.—The jury, in a recent case, was 
invited on behalf of plaintiff who had been burnt during hair- 
‘dressing, in assessing damages to take into consideration the 
fact that she had suffered disability “in regard to dancing, 
swimming and all kinds of sport,” which would exercise a seri- 
ous effect upon her matrimonial prospects. 


—Thke Law Journal, August 29, 1925, p. 767. 
* x sk * 


Bombing from the Air... We took occasion recently (ante, 
p. 762) to comment on the inclusion in the British Year Book 
of International Law of a paperon “The Doctrine of Air 
Force Necessity.” We are aware that the writer attempted 
to qualify his advocacy of warfare from the air by “the 
condition that non-military property should be destroyed only 
when innocent lives were not incidentally sacrificed.” This, 
however, is a qualification which all experience, during the war 
and since, has shown to be impracticable. We recur to the 
subject because of the bombing operations which have been and 
are being carried out in the war of Spain and France upon the 
Riff, and we notice with interest the protests made in the 
Spectator last Saturday, and in an article by Mr. A. S. Moss- 
Blundell in the Nimeteenth Century for this month. “The 
villages, it is said,” we are quoting from the Spectator, 
“ have been bombed persistently. This seems to be taken for 
granted as a necessary act. It is an evil legacy of German un- 
scrupulousness in the Great War. We suppose it must be 
admitted that all The Hague Conventions have been swept 
into disuse.” Mr. Moss-Blundell, who writes with intimate 
knowledge of the Rifh__in his view “a brave and valiant peo- 
ple struggling to be free”. says : 

“I spent some months last winter in Tangier, and it used to make my 
blood boil to see Spanish aeroplanes leaving neutral territory daily to fly over 
Anjera hills and drop bombs upon defenceless villages, from which all the 
fighting men had gone to the front, and to hear of them actually mining the 
paths leading to these villages and so avang the death of innocent women and 
children.” 

We are not writing for the purpose of accusing any nation 
in particular. The same may be said whenever bombs 
from the air are used. The Spectator may be right in suppos- 
ing that The Hague Conventions have been swept into disuse, 
.but this is only in the same sense that International Law was 
said during the Great War to have suffered eclipse. The only 
effective protest, it seems, that'can be made is by lawyers who 


} 
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are interested in the development and maintenance of Inter- 
national Law, and if the present practices of European nations 
as to aerial warfare cannot be stopped, Grotius and his 
successors will have lived and written in vain. 


—L he Law Journal, September 26, 1925, p. 809. 
wk 


* * * 


Viscount Cecil and the League of Nations... The League 
of Nations achieves gradually the attributes of a “ going con- 
cern,” and, if the social commentator of the London Evening 
Standard be correct, Geneva is now, at Assembly times, a highly 
fashionable ‘resort, an indication curious, but significant, of ac 
cruing substance and importance of the League. Moreover, 
“Mosul ” affairs afford something of a crisis, and altogether 
Geneva comes to occupy a very much more real and lasting 
place in the popular interest than it did at the inception of the 
great enterprise five years or so ago. We wonder how many 
of our profession realise how essential a factor to the first 
birth of the League was Robert Cecil’s extraordinary person- 
ality ? To be in Geneva before, and at, the first Assembly, 
was to realise vividly the even chance that the whole concep- 
tion might well, on the first practical test, collapse in an atmo- 
sphere of clamant idealism and politely suppressed ridicule. On 
paper it all seemed wonderful enough, but in actual fact the 
expedient of assembling a vast number of politicians to sit in a 
town hall, and to look intelligent while speeches were made in 
languages mostly unknown to them, was felt, as it approached 
realisation, to be at least hazardous. As the representatives 
assembled, a sense of apathy, incompetence, disability and even 
dislike was at first prevalent, and one felt that President 
Wilson’s idea might well in the absence of President Wilson be 
a dismal failure. Very soon it became evident that hopes 
of vitality and reality were largely centred on Lord Robert : 
the impression of the time was, as we clearly recall it, that with 
his coming to the Hotel Beau Rivage the whole atmosphere 
noticeably improved, and that upon his official appearance, 
there spread a contagion of enthusiasm, happily relieved by 
that sense of humour which is in reality a sense of proportion, 
and which clears the vision, eliminates all pose, and enables gra- 
dual realisation even of the greatest projects. If this be a true 
assertion, it cannot be denied that, Lord Robert being essential- 
ly a lawyer, it is a great tribute to our legal profession ; any 
man may satisfy himself that the assertion is a true one, in the 
first place by taking the opinion of other eye-witnesses of that 


+ 
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first Assembly, and in the second place by reading the leading 
articles on front pages of contemporary issues of that admirable 
publication T'he Journal de Geneve. 
—The Law Journal, September 26, 1925, p. 810. 
* * * * 

The Moot._The prospective revival of moots in the 
Middle Temple Hall next term has produced from a corre- 
spondent to the London Daily Telegraph some interesting remi- 
niscences of old-time “ moots.” At one time these were a 
regular feature in the life of the Inns of Court, but to-day only 
Gray’s Inn continues it as a result of the determined and success- 
ful effort, in 1875, of His Honour Judge Russell, Q. C., Bench- 


‘er of the Inn and founder of the Inn’s Moot Society. Our 


historian, studying the Moot Book, discovers in the more re- 
cent past a record of Montague Lush arguing some forty or 
fifty years ago that “A.,” who procured a man’s conviction and 
hanging on a spurious charge of murder and by giving false 
evidence, should himself be convicted of murder, and Mr. Rose, 
once a London Magistrate, giving a decision epitomised in the 
book thus, “ sus. per. coll.”; he finds record also of one 
Mr. Haldane opposing one Mr. Upjohn, one Mr. Montague 
Cookson being opposed by one Mr. George Cave, and of 
Mr. Frank Lockwood presiding over a trial in which one 
Mr. H. E. Duke appeared for the prosecution. All these 
encounters took place at a date much nearer to'1875 than it 
was to 1925 ; perhaps it is as a result of the practice the moots 
afforded, and the aplomb they produced that these men, then 


young and, no doubt, struggling, reached the heights. The 


only one no longer with us is Mr. Cookson, who afterwards 
became Mr. Crackenthorpe. 


—The Law Journal, September 26, 1925, p. 81. 


BOOK REVIEWS. 


A TREATISE ON THE Law IN BRITISH INDIA RELATING 
TO THE TRANSFER OF Property, by Mr. H. K. Mukherjee, 
Vakil, High Court, Allahabad, with a Foreword by Mr. Justice 
Walsh. 

This book which states the principles underlying the 
Transfer of Property Act will be useful as a preliminary guide 
to the study of the Act itself. The principles of the Law of 
Property are dealt with in their logical order in a manner which 
will be casy to the student of law to study and assimilate. Such 
a study will enable the student to correlate the various sections 
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of the Transfer of Property Act and appreciate their proper 
import. We therefore recommend this small work to the 
beginners in law. 


THE Civil PROCEDURE Cope, by A. C. Ghose, M. A., B. L, 
Vakil, High Court, Calcutta. Published by Ray & Ray 
Chowdhury, Calcutta. Price Rs. 4. 

This publication gives the bare Act of the Code and the 
Schedules and the Appendices to the same. The amendments 
of the Code are fully brought up-to-date and there 1s also given 
short notes of some of the most important recent decisiuns un- 
der some of its provisions. It is sometimes felt by a busy 
practitioner that elaborate commentaries intervening between 
the several sections to some extent do not tend to bring out 
clearly the bearing and effect of succeeding sections on the pre- 
vious ones. A publication of the bare Code facilitates the grasp 
of the bearing of the sections to one another. The references 
to the sections of the old Code and of the rules of the Supreme 
Court will, we are sure, be found useful. We think that if the 
alterations, amendments and additions made by the various 
High Courts under their rule-making power had been embodied 
the utility of this book would have been greatly enhanced. 
Even as it is, there is no doubt that the book will be found of 
great use. 





THE Law or ConFeEssions, by S. Roy, sth Edition, 1925. 
Published by the Eastern Law House, Calcutta. Price’ Rs. 6. 

The usefulness of this book is sufficiently indicated by the 
fact that the fifth edition of the work has now been called for. 
This edition is practically a new book on the subject with the 
matter’ considerably enlarged and recast in many, respects. 
Over nearly 500 new cases, English and Indian, have also been 
incorporated. The book is self-contained in all respects 
giving all information including the rules of the High Courts, 
the police regulations and all other connected matters bearing 
on the subject. We have no doubt that the book will be found 
of great assistance by Criminal Lawyers, Magistrates and 
Judges. 





Tue Law or SPECIFIC RELIEF IN British INDIA, by 
S. M. Lahiri, M. A., B. L., 1925. Published by the Eastern Law 
House, Calcutta. Price Rs. 6. 
In this book the author has given us commentaries critical 
and explanatory on the Specific Relief Act with reference to 
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the leading English decisions explaining the principles of 
equity and also noting and commenting upon the Indian duci- 
sions up-to-date. The reference to the English decisions of 
authority embodying the principles of equity relating to the law 
of specific and preventive relief is absolutely necessary for a 
correct understanding of the Specific Relief Act which is mainly 
a reproduction of the leading principles of Equity Jurisprudence 
and the discussion of those principles by the author with refer- 
ence to the cases is bound to be useful to the practitioner and 
the student. In recent years many important decisions by 
the Privy Council and by the High Courts in India have been 
given applying the principles to Indian conditions as, for in- 
stance, to the cases of joint family and Hindu widows and rever- 
sioners ; and the learned author has considered in these pages 
the effect and true scope of those decisions. The book is bound 
to be useful as it is not a production giving merely a list of 
cases on the subject but examines them critically and with 
reference to the underlying principles. 





THE PENAL Law oF INDIA, by Sir H. S. Gour, 3rd 
Edition, 1925. Published by Messrs. Butterworth & Co., 
Calcutta. 

Sir Hari Singh Gour’s Penal Law of Indta has already 
taken its place as a leading treatise on the subject and it is 
therefore hardly necessary to deal with its merits at any length. 
Since the publication of the last edition of this work both the 
Indian Penal Code and the Criminal Procedure Code have 
undergone considerable alterations necessitating the present 
edition. There has also been a large mass of case-law under 
the Penal Code which though not most of first-rate importance 
has got to be noticed in the appropriate places. One of the 
most important pronouncements on the Penal Code by the Privy 
Council which sets at rest a good deal of conflict is the recent 
decision in Barendra Kumar Ghose v. Emperor, 52 Cal. 197. 
dealing with the liability by one of several persons for a crimi- 
nal act done in furtherance of their common intention and 
discussing the scope of Ss. 34, 114 and 149 of the Code. We 
don’t find this case noticed in the present edition although the 
decision was given as early as October, 1924, and was published 
in the authorised series in March this year. This decision 
would require a re-writing to some extent of the commentaries 
to those sections. We have no doubt that the bench and the 
bar will find the present edition, as useful for their work as the 
previous one. 
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AUTHORITY TO ADOPT GIVEN BY AN INVALID WILL. 


Kondapalli Pitjayaratnam v. Mandapaka Sudarsana Row; 
I. L. R. 48 M. 614 : 49 M. L. J. 247 (P. C.) . 


The tendency of the Privy Council in recent years has been 
in the direction of a strict interpretation and rigorous enforce- 
ment of the provisions of the Indian Statute Law prescribing 
formalities in connection with documents [cf. Shamu Pattar v. 
Abdul (1), Jambu Prasad v. Muhammad Aftab Ali Khan(2), 
Amba alias Padmavati v. Srinivas Kampthi (3), Biswanath 
Prasad y. Chandra Narain (4) and Ma Shwe Mya v. Mauna 
Ho Hnaung (5)], so much so that the Legislature has had 
occasionally to stepinto mitigate the possible hardship. 
[Cf. Act XVII of1917 : S. 23-A of the Registration Act and 
Act XXVI of 1917: The Transfer of Property Validating 
Act]. We feel constrained to say that the decision in Konda- 
palli Vijayaratnam v. Mandapaka Sudarsana Row (6) carrie 
the rigour of formalism even further than the cases cited. <A 
will executed many years ago and in fact registered by a goni- 
petent public ofhcer, and an adoption made some years before 
suit on the strength of the authority contained in that document 
are now set aside by their Lordships on the ground that though 
in form a will, the document is not, in the eye of the Law, a 
‘ will,’ and that notwithstanding its registration, it cannot avail 
even as an authority to adopt, because the docunient was pre- 
sented for registration not by the widow (the donee of the 
power) but by some other relation who was only a legatce 
under the will. The conclusion is all the more regrettable in 
view of the fact pointed out by the Courts in India ihat the 
parties who contested the will had accepted and acted upon it 


1. (1912) ILR 35 M 67:2 ML J 321 (P C)... 
a (1914) ILR37 A49:233ML J 577 (PC). 
3. (1921) 26 C W N 369 (P C). 4 (1931) ILR 48 C 509 (PC). 
g (1922) ILR 50 C 166344 MLJ 742 (PC). 
6. (19a5) TL R48 M 614: 49 ML J a47 (PC). 
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for many years [see Kondapalli Vijayaratnam v. Mandapaka 
Sudarsana Rao (7)]. The question of the testamentary 
character of the document became material in the case by 
reason of the rule in the Registration Act insisting on the 
registration of a power to adopt, except when it is contained 
in a will. Two points were therefore raised before their 
Lordships, (1) whether the document was a will and 
(2) whether the registration which in fact had been effected 
was in conformity with law. 


That the mere fact of a document being called a will docs | 
not suffice to give it the effect of a will for all purposes is now 
too well established to be doubted. [Thirugnana Pal v. Pon- 
nammai Nadathi(8); Jagannatha Bheema Deo v. Kunj Behari 
Deo (9)]. We may, however, point out in 
passing that their Lordships were scarcely justified in 
making a point of the fact that their decision in Jagannatha 
Bheema Deo v. Kunj Behari Deo (9) was not before the 
High Court when deaung with the present case, because Sir 
John Wallis, C. J., who took part in the High Court judgment 
had himself laid down the same proposition whin Jagannatha 
Bheema Deo v. Kunj Behari Deo (9) was before the High 
Court. See Jagannatha Bheema Deo v. Kunj Behari Deo (10). 
In the case under notice the document in question not 
only purported to be a will but did contain posthumous dis- 
positions of property, though these dispositions could not take 
effect, because the executant (notwithstanding that he was 
aged 19) was a minor under S. 3 of the Indian Majority Act 
as ht was under the guardianship of a Court guardian. The 
tenor of some of the observations in the judgment and the 
reliance placed on the definition of a ‘will’ in the 
Indian Succession Act would seem to suggest that in their 
Lordships’ view. every testamentary document whose disposi- 
tions are wholly void and cannot take effect must be held not 
to be a” will’ even for the purpose of S. 17 (3) of the Regis- 
tration Act. It is, however, well established that the mere 
fact of the ineffectiveness of the dispositions aoes not take 
away the testamentary character of a document. There ss 
a well-recognised distinction between the complete absence of 
testamentary capacity in the executant and the absence of capa- 


7 (1920) 60 I C 146: (1920) M W N 684. 
8 (1920) a5 C WN sii (PC). 
9. (1921) ILR 4 M 733: 41 ML J 648 (P C). 
10, (1919) M W N sa, 
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city in him to dispose of the- properties dealt with by the will. In 
England the question has arisen in another form in connection 
with applications for probate of wills of married women, it 
being formerly the rule of the English Law that a married 
woman had no independent testamentary power unless she wes 
possessed of separate property. In the view of the English 
Courts, it was for this purpose only necessary to enquire whe- 
ther she had any separate property at all so as to give her a 
testamentary capacity and not whether all the property men- 
tioned in the will was property over which she had a power of 
disposal by will. [Cf. Thorpe v. Macdonald : In the Goods 
of Thorpe (11) |. 

How exactly a distinction of the above kind will be applied 
by their Lordships to different conceivable cases in India, it is 
not possible to gather from the tenor of the judgment under 
notice. The inoperativeness of the will in the present case 
no doubt arose from the ntinority of the executant_it was a 
case of absolute testamentary incapacity so that a Court of 
Probate would have been justified in refusing probate cf the 
will. But take the case of a member of a Mitakshara joint 
family executing a will disposing of his undivided interest in the 
family property and also authorising his widow to adopt. If 
the will dealt with no other property, it would be wholly void 
as a ‘ disposition, ' and if he had no separate property besides, 
his position wll almost resemble that of the married wontan 
under the former English Law. The owner of an impartible- 
zamindary in this Presidency with no other personal property 
will be another instance of the same kind. Is it to be held4n such 
cases that even the authority to adopt contained in the will 
cannot be availed of by the widow, unless the document had 
been registered ? ‘This contention was summarily rejected by 
Tyabji, J. in Bachu v. Kusal Doss (12). Though his decision 
as to the validity of the adoption was confirmed on the Appei- 
late Side | Bachu v. Mankore Bat (13)) and by the Privy 
Council in Bachu v. Mankore Bas (14) this point does net 
appear to have been raised or dealt with in the appeal. Thc 
argument was ‘tentatively’ put forward before the Privy 
Council in Mienkatanarayana v. Subbammal (15) and was an- 
swered by the observation that the will was executed by a 
testator who af its date could dispose of the property of which 


11. LR (1878) 3 PD 76 1a. (1902) 4 Bom LR 883. 
14. (1904) IL R 29 B 52, _ Tf (1907) ILR 31 B 373 (P C). 
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he purported to dispose__a co-parcener came into existence In o 
that case only by an adoption subsequent to the date of the 
will, This remark seems to suggest that if the other co- 
parcéner had been in existence at the date of the will, the 
objection might have prevailed. 

We must, however, say that it does not seem to us logical 
or satisfactory to base the conclusion on the presence or 
absence of co-parceners at the date of the execution of the docu- 
ment. Let us take a case where a member of an undivided 
family makes a will disposing of his share in joint family pro- 
perty but his co-parceners predecease him or he becomes 
divided from them : then undoubtedly the dispositions in his 
will can take effect and it will be strange indeed if in such a case, 
notwithstanding the ultimate effectivencss of the will, a power 
of adoption therein contained cannot be availed of in the 
absence of registration. Whether a will executed by a person 
when under age ipso facto becomes valid on his living beyord 
the age of majority does not appear to have been decided. In 
respect of a will made by a testator, while now compo, it is 
stated in Williams on Executors, 11th Edition (page 150) 
that the will does not obtain any force by the mere fact of the 
testator subsequently recovering his understanding though if 
republished after such recovery it would become a valid wili 

Under the English Law as it stood before 1893, a will 
made by a woman during coverture, disposing of property 
over which she had no power of disposition during her hus- 
band’s lifetime did not become effective by the mere fact ci 
the husband pre-deceasing her, but this rule has been changed 
by S. 3 of the Married Women’s Property Act of 1893. 

There still remains the further question whether for the 
purposes of the application of the rule in the Registration Act, 
a Court will-be justified in taking into account all the conside- 
rations which may be relevant ina Court of Probate. Itisa 
well-established principle that in applying the provisions of 
the Registration Act the Court is only concerned with what a 
document on the face of it purports to be and not with tis 
actual operation in the circumstances of particular cases. 
[Cf.-Ramaswami Aiyar v. Thirupathi Naick (16)]}. In this 
connection the difference between the language of the definition 
of a ‘ will’ in the Succession Act and that in the General Clauses 
Act is worth noticing__especially as the Registration Act itself 
contains no definition of a ‘ will’ and it is the General Clauses 
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Act definition that must accordingly govern the determinaticn 
of the present question. The Privy Council cite both the defi- 
nitions but they seem to proceed on that contained in the Suc- 
cession Act, for the definition in the General Clauses Act does 
not import the ‘legality > of the document. Though +! is an 
‘inclusive’ and not an ‘ exhaustive’ definition, it will be satis- 
fied by any writing “ making a voluntary posthumous disposi- 
tion of property.” That a testamentary declaration by a 
person under age may for certain purposes be spoken of as a 
‘will’ is indicated by the provision in S. 47 of the Succession 
Act itself, enacting that a father, whatever his age may be, may 
by will appoint a guardian for his child. 

An examination of some of the provisions of the Registra- 
tion Act also reveals certain anomalies and hardships likely 
to result from insistence on registration in such cases. Their 
Lordships grant that a document purporting to be a will but 
inoperative as such might nevertheless constitute a valid 
authority to adopt, if it has been duly registered. Can th’s 
concession be made effective under the Registration Act in the 
case of such a document executed by a minor? If it is pre- 
sented for registration during his lifetime, registration can be 
refused on the ground of his minority [S. 35 (3) (6)]. If 
it is however presented by his widow or the adopted son after 
his death, it may be registered (notwithstanding the minority 
of the executant) if the decision in drumugam Pillai v. Aruna- 
chalam Pillai (17) is good law. This is certainly anomalous 
but to obtain the benefit of this anomalous rule, the executant 
must die within four months of the date of the document ; for 
though wills and authorities to adopt are for certain purposes 
put on the same footing in Ss. 40 and 41, the exemption from 
the time limit of four months is allowed by S. 23 onlv in respect 
ofa will. On the ratio decidendi of the decision in Arumugam 
Pillai v. Arunachalam Pillai (17) a further difficulty may arise 
in. this class of cases. As the executant was a minor, his 
widow and the adopted son will be minors too. Who then 
is to present the document for registration ? The Registra- 
tion Act does not contemplate presentation by minors. Æru- 
mugam Pillai v. Arunachalam Pillai (17) proceeds on the 
footing that the provisions of S. 35 do not apply to a presenta- 
tion under S. 40; it would then logically follow that S. 32 
cannot apply too, so that the guardian of the minors who (by 
the definition in S. 2, cl. 10) can only present as a ‘ representa- 
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tive ' under S. 32 will have no locus standi to present the doc. 
ment under Ss. 40 and 41. In Venkatappayya v. Venkaia 
Ranga Rao (18) this difficulty was sought to be got over by 
an appeal to general principles relating to the right and rluties 
of a guardian ; but it may well be maintained that if general 
principles of the Law of Principal and Agent are not available 
for the purposes of the Registration Law, other general prin- 
ciples should equally be excluded. It is noteworthy in this 
connection__.whether the difference is intentional or noc__that 
S. 42 (dealing with the deposit of wills) expressly mentions 
an agent, but not S. 40. In the course of the judgment under 
notice, the Judicial Committee observe, in passing, that :t was 
not alleged in the case that the donee of the power either pre- 
sented the documents herself or gave authority for the registra- 
tion. [hese words could not fairly be construed as implying 
a decision that agency is permissible for purposes of $. 40. 
Assuming that a guardian may present the document fo: regis- 
tration, difficulties may also arise as to the person competert 
so to act. After the decision in Amba alias Padmavati y. 
Srinivas Kampthi (3) it is doubtful if the natural father 
of the adopted boy has any locus stands in the matter. The 
legal guardian (the adoptive mother), being herself a minor, 
cannot act as a guardian__and her parents too must, according 
to the same judgment, have lost their right to act as her 
‘Puardian after the marriage. . Her father-in-law may perhaps 
‘be entitled to act as her guardian and, in his absence, the dead: 
lock can only be obviated by invoking the aid of the Court 
to appoint a guardian__and even this must be done within 
the time allowed by the Registration Act for presentation. 
[See Venkatappayya v. Venkata Ranga Rao (16) }. 

It must be admitted that the hardships ahd anomalics 
above referred to are unavoidable in the case of a dovument 
which on the face of it purports to be nothing more then aa 
authority to adopt ; but there is no reason or justification for 
adding to the scope of such hardship or anomaly__especially 
when it is by no means clear why for purposes of registration 
the Legislature has thought fit to insist on this distinction be- 
tween wills and authorities to adopt. It myst also be rz- 
membered that when a document purports on the face of it to 
be a will, the conduct of the parties with reference to it is likely 
to have been influenced by the same assumption. 

g (1931) 26 € W N 369 (PC). 
18. (1919) ILR 43 M 288 at 306: 98 M L J 149, 
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A BILL 


FURTHER TO AMEND THE LEGAL PRACTITIONERS ACT, 1879. 


Whereas it is expedient further to amend the Legal 
Practitioners Act, 1879, for the purposes hereinafter appcar- 
ing ; It is hereby enacted as follows -_ 


1. This Act may be called the Legal Practitioners 
(Amendment) Act, 192 . 

2. For the definition of “tout” in S. 3 of the Legal 
Practitioners Act, 1879 (hereinafter referred to as the said 
Act), the following definition shall be substituted, namely :— 

‘tout’ means a person. 


(a) who procures the employment in any legal business 
of any legal practitioner, in consideration of any remuneration 
moving from such practitioner or from any person interested 
in such business ; or who proposes to procure the employment 
in any legal business of any legal practitioner to such legal 
practitioner or to any person: interested in such business, in 
consideration of any remuncration moving from either of 
them ; or ) 

(b) who habitually frequents the precincts of Civil or 
Criminal Courts or revenue-offices or railway stations, landing 
stages, lodging places, or other places of public resort for the 
purposes of such procurement. ” 

3. InS. 36 of the said Act, ~ 


(a) in sub-section (1) after the word “ satisfaction ” 
the words “or to the satisfaction of any subordinate Curt as 
provided in sub-section (2A) ” shall be inserted ; 

(b) to sub-section(1) the following Explanation shall 
be added, namely :— 


“ Explanation.__vidence of general repute includes a 
resolution passed by a majority of not less than two-thirds of 
the members of an association of persons entitled to practise 
as legal practitioners in any Court or revenue-offce, declaring 
that any person is or is not a tout ” ; 

(c) after sub-section (2) the following sub-section shall 
be inserted, namely :—. 

“ (2A) A Court, Judge, Magistrate or officer empower- 
ed under sub-section (1) to frame and publish a list of touts 
may send to any Court subordinate to such authority a list of 
persons alleged or suspected-to be touts ; the subordinate 
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Court shall thereupon hold an inquiry into the conduct of the 
persons mentioned in such list, and shall report whether any 
such person has been proved to its satisfaction to be a tout, to 
the authority by which the list was sent ; and that authority, 
where any such person is proved to the satisfaction of the sub- 
ordinate Court to be a tout, shall include the name of such per- 
son in the list of touts framed and published by that authority.” 

(d) after sub-section (5) the following sub-section sha’! 
be inserted, namely :_ 


(6) -Any person whose name is included in any such 
list who acts as a tout shall be punished with imprisonment 
which may extend to six months, or with fine which may extend 
to five hundred rupees, or with both.” 





STATEMENT OF OBJECTS AND REASONS. 


In their report the Bar Committee made the following 
observations in regard to touting :— 


“ We feel that our report would not be complete without 
some reference to an evil which was brought prominently to 
our notice in the course of our enquiry. The evidence which 
we have received leaves no doubt that touting of various kinds 
prevails in most parts of India. The law with reference to 
touting was strengthened in 1896, but has proved entirely imn- 
effective. The plain fact is that unless the legal profession 
assists the Courts to suppress touts little can be done by way 
of legislation.” 


The Civil Justice Committee also referred to the fact that 
the employment of touts is the evident and immediate cause of 
many false claims and defences and of much waste of time ‘n 
Courts. 


The question of amending the law so as to permit of the 
effective suppression of. touting was considered at length by 
the Government of India in consultation with the Local Govern- 
ments and with judicial authorities immediately before the 
war, and it was only because of the war that legislation was 
not then undertaken. The Government of India consider that 
in view of the observations of the two Committees referred 
to above, in regard to the inefficiency of the present law and the 
evils attendant upon touting, legislation on the matter should 
no longer be delayed. The Civil Justice Committee have 
made definite recommendations for the amendment of the law 


XLE] . THE MADRAS LAW JOURNAL. 139 


and these have been considered with the conclusions which had 
been arrived at by the Government of India in 1913 to 1915. 
The result of that consideration is embodied in the present Bill, 
Briefly, it is proposed to amend the law in the four following 
respects u 

(i) to extend the definition of a tout in S. 30f the 
Legal Practitioners Act, 1879, so as to include firstly, persons 
whose remuneration comes from any person interested in any 
legal business as well as persons whose remuneration comes 
from the legal practitioner himself and secondly, persons who 
habitually frequent places of public resort for the purpose of 
procuring the employment in any legal business of any legal 
practitioner ; 

(i) to permit the receipt of a resolution passed by a 
majority of not less than two-thirds of the members of a Bar 
Association as evidence of general repute ; 

(iii) to enable the Courts and authorities who may now 
frame and publish lists of touts to cause enquiries to be held 
by a subordinate Court, which enquiries, if the subordinate 
Court concludes that the persons in question haye been proved 
to be touts, will lead to their inclusion in the list of touts 
framed and published under S. 36 of the Legal Practitioners 
Act; and 

(tv) to penalise any person whose name has been in- 
cluded in a list of touts who continues to act as a tout. 
In regard to the last point it will be observed that under 
S. 36 of the Legal Practitioners, Act the authorities are only 
empowered to exclude from tke precincts of the Court persons 
named in the list of touts. With the extension of the defini- 
tion of a tout to persons who frequent places of public resort 
other than Civil or Criminal Courts or revenue offices penal 
provision is required as was in fact recommended by the Civil 
Justice Committee. 


The 21st August, 1925. l A. P. MUDDMAN. 


In view of the importance of the question dealt with in 
the above bill, we make no apology for publishing the tollow- 
ing communication [Ed.] — 

It may be easy to diagnose an evil, but it is another thing 
to devise a remedy to meet it. In no case is that more poin- 
fully evident than in the case of the attempt to stamp out the 
evil of touting. There is no winking at facts. Commission 
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after Commission has detailed the evil. A quarter oi an 
hour’s visit to the corridors of the Presicency Small Cause 
Court at Madras, for instance, will be an eye-opener to any 
possible sceptic. The Bar Committee, whiie Jeprecatinz the 
evil and the unwholesome extent to which it exists, eating as a 
very cancer into the vitals of one of the noblest professions, 3 
yet candid enoygh to confess that legislation cannot be any 
effective cure unless the legal profession itself makes a real 
moye in the mafter, They should advance beyond the staye 
of “ Barkis is willing.....,.. ” All the bona fides in the 
world and a wholesale lip condemnation of this evil by the 
Bar itself is not going to eradicate it unless the general sense 
of the Bar expressed in its corporate bodies like Bar Societies 
and Law Associations will induce those learned bodies to 
translate thejr sentiments into action by hauling up the delin- 
quents. 


Truths may be painful to hear, but facts are none the less 
true. It is a well-accepted principle of Economic Law that 
the supply will adjust itself to the demand. If there is no 
purchaser of contraband goods, smuggling will be at a discount. 
If there be no bribe-takers, there will be no , bribe-givers. 
Equally, if there be nobody to encourage touts, and get 
engagements from them, this class of undesirables must meet 
with qa natura] death and become extinct without the interven- 
tion of Legislators or Courts. Overture ill becomes a Gown, 
be the wearer a member of the sterner or the fair sex. Hence, 
while advertising__and an amount of solicitation of custom__is 
condoned in several of even of the Learned Professions, we 
find the general etiquette of the Bar,,,and Law has petrified 
the convention__.is that there should be no solicitation on tne 
part of the member thereof of briefs, though one ig left to 
wonder whether it was always so, from the rather suggestive 
expression “ solicitor” which smacks of such an act. Whatever 
may be the origin of the principle and however the legal practi- 
tioner might have been fed in the days of yore, and whatever 
vicissitudes might have happened to the lawyers, who from 
their being the honorary exponents of law, and honorary 
chivalrous champions of the weak, have become a class of per- 
sons willing to plead a cause or do technical work for a fee, 
this much 1s accepted on all hands that it is derogatory for a 
member of the profession to employ a broker to bring custom. 
Keen competition and a struggle for existence might have 
lowered the standard of morale ; or by temperament, all may 
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hot come to live up to that high moral plane. For, if profes- 
sional morals were so high, the existence of this army of touts, 
who have made their presence felt by the two Imperial Com- 
missions, would be a riddle. . Thus, it goes without saying 
that if anything effective is to be done in the matter of 
stamping out this noxious weed, that flourishes in the heart of 
one of the noblest of professions, the profession itself must 
gird up its loins and see that the stigma is removed for ever 
arid its prestige safeguarded. It is a sad and lamentable exhibi- 
tion of want of nerve on the part of the Bar Associations not 
tö have by this time combined to eradicate the evil, root and 
brarich, but let it flourish till the Legislature had to intervene 
dnd make it penal for a tout to persist in, touting. Even 
till now, there was enough provision in the Legal Practitioners 
Act to punish the practitioner who will quietly stifle his con- 
science and sacrifice principle at the altar of Mammon. Ss. 13 
and 22 of the Legal Practitioners Act make it unprofessional 
conduct for a legal practitioner to employ the service ota tout. 
In spite of this, we may pause and ask how many members 
have been so hauled up for professional misconduct ? The 
absence of such a roll of persons, who have been booked, might 
mean only one of two things : either there are no touts a7d 
no touting, or that in spite of the penal clause, touting flourish- 
ed and is not detected. It is certainly not the first alternative, 
though right glad will I be if I were wrong. But the fact is 
there and has received the recognition of a couple of Commis- 
sions. Touting exists. The result is that the other alternat- 
ive is true, that is, the existence of a penal provision * enabl- 
ing Courts to punish legal practitioners who stoop to 
employ the touts did not suffice to detect the offence. Touting 
flourishes merrily by the Legal Practitioner paying a discouat 
or commission or remuneration to the person who books a 
remunerative engagement for him. Till now, the person who 
gave that “bribe” was punished. That has not proved 
effective and it has to be seen whether the penalising of the 
taking of the bribe also is after all going to prove a more 
deterrent punishment. 


In the first place it is no easy task to define exactly who a 
tout is. This class comprises gentlemen of a variorum 
kind, a class of non-descript individuals, who can be described 
as idlers attending Courts and as honest citizens of the land 
taking a pride in watching the.Courts of Justice working, x- 
vakil gumasthas, dismissed Policemen, Law Agents, Brokers, 
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Scribes, Petition-writers, professional witnesses, and generally , 
persons plying their trade in their own capacity as 
pseudo-philanthropists who profess to put inexperienced 
litigants in the way when they find themselves perplexed in the 
maze of litigation. How are you going to define this frater- 
nity, as slippery as the eel, and pen them within the tight gav- 
ters of a definition? They know enough of law to avoid its stings 
and they also know its pretty liberal loop-holes, as Legislature, 
true to tradition always includes some safety valves, vent ways 
and emergency exits in the construction of the edifice of an Act. 
They are further fairly educated persons, though men of the 
world and avoid its dangers and are not easily caught napping. 
Thus it is no easy affair to cast the net to catch all these pro- 
fessionals. It must be conceded that the soul of a definition 
of a tout must be his act of procuration of the services of a 
legal practitioner for a remuneration proceeding from either 
the client or the pleader. When the pleader is made an 
abettor of the offence, and finds the Damocles sword of a 
charge of professional misconduct hanging over his head, it 
will be very difficult to produce any proof of remuneration pro- 
ceeding from that quarter. The penal provisions will rarely 
be brought into operation on account of the great difficulty, 
if not the practical impossibility af getting adequate proot. 
Human nature being what it is, we may presume that all men 
are not Samaritans and are not likely to make a hobby of sap- 
plying briefs to legal practitioners. Therefore, the definition 
of touts may be amended to the effect that the habitual procu- 
ration bf briefs may be touting. 


The Civil Justice Committee, consisting of an able body 
of Lawyers and Judges, have touched this fact also. Of 
course, they have generally indicated the directions in which 
legislation might proceed to strengthen the hands of the Court: 
to combat the evil successfully. But it remains to be seen what 
practical measures are to be adopted and how far they are 
going to achieve the object in view. Generally it may be noted 
that Bar Associations should be given a legal recognition to 
act as a quasi-judicial body in the matter of initiating proceed- 
ings and prosecuting them. And Subordinate Courts. especial- 
ly, where this undesirable system should obviously be expected 
to flourish, should be given adequate powers to deal with it. 

But the main remedy for this evil should proceed from 
the Bar itself. Unless the general moral tone of the pro- 
fession asserts itself, and refuses to tolerate the aberrations of 
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individual members thereof, and the Bar as a whole exhibits 
that stern sense of duty for the good and reputation of the 
profession as a whole, without exhibiting that squeamishness, 
forbearance and neutrality, worthy of a better purpose, and 
relentlessly hauls up a tout, with the concomitant necessity to 
expose, and if need be, punish his “ Patron, ” I am afraid this 
system cannot be easily rooted out. 

R. SATYAMURTHI ATYAR, M. A., M. L., 

Provincial Judicial Service, 
MADRAS. 





SUMMARY OF ENGLISH CASES. 

BORLEY v. OCKENDEN, (1925) 2 K. B. 325. 

Workmen's compensation__ Arising out of and in the 
course of employment’ —Taking work kome contrary to orders 
—Accident at home while doing work__Compensation__Right 
to, 

A boy employed in a boot-making business took hom: 
contrary to the orders of the authorities a pair of boots for the 
purpose of repairing them and thus improve his own skill. 
While doing the repairs at home, he injured an eye with an 
awl, and it had to be removed. He claimed compensation 
{rom his employers. Held, the injury did not arise “ out of 
and in the course of employment” within the meaning of the 
Act and he was not entitled to recover compensation. 





WARREN v. WARREN, (1925) P. 107. 

Divorce__A dultery__Confession of wife.lf admissible 
in evidence. 

In a petition for divorce by a husband, a confession by 
the wife that she had committed adultery and that the child 
born was the result of the same is admissible. Russel v. Russel, 
(1924) A. C. 687, only excludes evidence of either spouse as 
to non-access which would bastardize the issue, and a belief 
by the wife that the child born is the result of adultery does not 
rebut the legal presumption of paternity in the husband, in the 
absence of proof of non-access. 





In re Hack : BEADMAN v. BEADMAN, (1925) 1 Ch. 633. 
Will_Construction__Devise of copykold__Heir-at-Law 
Rule in Shelleys case__A pplicability. 


- — p 
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In the abserice of a special custom of descent in a manor, 
copyholds are governed by the ordinary law of descent and a 
devise of a copyhold estate “to X and after his death to his 
heir-at-law ” does not exclude the rule in Shelley’s case, 
X would in such a case be entitled in customary fee simple for 
an éstate to him and his heirs according to the custom of the 
manor. 





In re FIELD : SANDERSON v. YOUNG, (1925) 1 Ch. 636. 

Will__Construction__Trustee to pay nent and perform 
covenants to repair Equitable tenant for life Receipt of 
rents after death of trustee__Liability to repair__Acceptance 
of benefit. Effect of. 

In exercise of the power conferred by a will, X appointed 
trustees to take possession of certain leasehold estates, pay the 
rent fixed and after doing the repairs contained in the covenan:s 
in the lease, pay over the balance to Y or-permit Y to receive 
the rents. After the death of Y the properties were to be 
held in trust for the daughters of Y. Even during the lif2- 
time of Y the last of the surviving trustees died and as his legal 
personal representatives refused to have anything to do with 
the trust, Y began to receive the rents herself. She, however, 
failed to keep the leasehold estate in repair, contrary to the 
covenants in the lease. After the death of Y, her daughters 
who were the ultimate beneficiaries sued the personal repre- 
sentatives of Y for damages for breach of the covenant to 
repair. Held, the principle that a person can only take a 
benefit cum onere applied and Y having full knowledge of the 
primary trusts affecting the estate was bound to perform the 
same. Performance of the covenant to repair being a condi- 
tion precedent to obtaining the benefit of the rent, her estate 
was liable. (1924) 1 K. B. 826; 54 L T. 105 referred to. 





In re Davies : SCOURFIELD v. Davigs, (1925) 1 Ch. 
642. 
i Will Construction Specific gift of proceeds of sabe. 
Contrary intention_Wills Act, 1837, S. 24. 

A testator by his will made a devise in favour of his wife 
of certain properties, impleading among other things “ moneys 
representing the proceeds of sale of such parts of the said 
estate as have been sold”. Between the date of the will and 
his death, certain contracts for sale were entered into by him, 
some Of which were completed by him and others by his execu- 
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tors. The question arose whether proceeds of the sale 
realised after the date of the will passed to her. Held, the 
true principle to apply is that if a testator bequeaths property 
which is capable of increase or decrease and describing such 
property by a generic term, such as “ proceeds of sale ” he must 
be taken to have known that with reference to that property 
his will would be read as if it had been executed immediately 
before his death. The mere use of the past tense does not 
amount to a “ contrary intention ” within the meaning of 


S. 24, Wills Act. 





In re NORTHCLIFFE : ARNHOLZ v. Hupson, (1925) 
1 Ch. 651. 

Will. Covenant to settle after-acqutred estates — Gon- 
firmation by codicil_Effect of__Republication. 

A clause in a settlement deed contained a covenant to the 
effect that any freehold estate purchased by the settlor there- 
after would be subject to the terms of the settlement. He 
subsequently acquired freehold estates and by a will executed 
subsequently confirmed the settlement, and later after acquiring 
some other freeholds executed codicils in each of which the 
will was confirmed. Held, by confirming the will in the two 
codicils, the effect was to republish the will and the freeholds 
formed part of the settlement. 





THe Society or Motor MANUFACTURERS AND 
TRADERS, LTD. v. MOTOR MANUFACTURERS AND TRADERS 
MUTUAL Insurance Co., LTD., (1925) 1 Ch. 675. » 

Trade name Similarity of name_Injunction restraining 
use of _™_Risk of confusion. 

A Society having for its object the promotion and en- 
couragement of the motor trade generally, was registered in 
the name of “ The Society of Motor Manufacturers and 
Traders, Ltd.” Some years later, a Company whose business 
was to effect insurance against risks connected with motor 
vehicles was incorporated under the name of.“ Motor Manu- 
facturers’ and Traders’ Mutual Insurance Company, Ltd.” 
The older Company sued for an injunction restraining the other 
from carrying on its business under any name containing the 
words ‘‘ Motor Manufacturers and Traders”. There was 
no evidence to show. fraud or tangible risk owing to similarity 
of names. Held, the plaintiffs were not entitled to the relief 
claimed against the defendants, 
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Per Lawrence, J. (and affirmed by the Court of Appeal) — 
The question must be decided by an appeal to the eye and ear 
coupled with a proper consideration of the surrounding cir- 
cumstances and the evidence of persons coming in contact with 
the plaintiff Society’s name. It is well established that a 
Court of Equity will protect business reputation enjoyed by a 
person against tangible risk or probability of injury; but 
where there is no fraud and a Company has adopted a purely 
descriptive name, the onus of proving that another Company 
by adopting a somewhat similar descriptive name is exposing 
the credit or business reputation of the other is a very heavy 
one. 


Rex v. BATEMAN, 94 L. J. K. B. 791. 

Criminal Law__Medical practitioner_M anslaughter__— 
Negligence__Test of liability_Standard of skill and care.. 

If a medical practitioner holds himself out as possessing 
special skill and knowledge and he is consulted on behalf of or 
by a patient, he owes a duty to him to use due caution, diligence, 
‘care, knowledge and skill in undertaking the treatment. No 
contractual relation is necessary, nor need the service be for 
reward. The law requires a fair and reasonable standard of 
care and competence. If death is caused by indolence or are- 
lessness, it will not avail to show that the medical practitioner 
had sufficient knowledge ; nor will it avail to prove that he was 
diligent in attendance, if the patient has been killed by gross 
ignorance and unskilfulness. Where incompetence is alleged 
he canot claim to be measured by any lower standard than 
what is applied to a qualified man. To support an indictment 
for manslaughter the jury must be satisfied in addition that the 
negligence or incompetence went beyond a mere matter of 
compensation and showed such utter disregard of the life and 
safety of others as to amount to a crime against the State and 
conduct deserving punishment. 

In trials for manslaughter by negligence, it should be 
impressed on the jury that the issue is not negligence or no 
nepligence, but felony or no felony. 





GLICKSMAN v. LANCASHIRE AND GENERAL ASSURANCE 
Co., 94 LJ K B 797. 

Insurance__Burglary__Policy invalid i cases of conceal- 
ment and untrue statements__Concealment of subject-matter 
Materiality of _Burden ‘of proof. 
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A policy of burglary insurance was issued on the express 
condition that it would be void if obtained by any misrepresen- 
tation, concealment or untrue averment of facts. One of the 
questions which the proposer had to answer was if any com- 
pany had declined to eftect or renew the burglary insurance. 
To this an answer substantially untrue was given. Held, the 
omission to inform the insurer of the true state of things was a 
concealment which rendered the policy void. In such cases 
the burden of proving absence of concealment is on the person 
who claims under the policy. 





' THE CHEKIANG, 94 LJ PD &AS1. 

Shipping —Collision Measure of damages__Principles 
applicable Non-profit earning vessel. 

The damages recoverable from a wrong-doer in cases of 
collision at sea must be measured according to the ordinary 
principles of the common law. Where a shipowner claims 
damages against a single tortfeasor for damage done to his 
vessel by the negligence of the tortfeasor, the considerations 
that should guide the Court are the same as if a collision had 
taken place on land between vehicles belonging to the same 
class of owners. In both instances the plaintiff must prove 
his case and must, within the accepted rules, establish the claim 
for damages which he sets up. 

The fact that the vessel damaged is a non-profit earning 
vessel is no reason why damage shoul@not be awarded to the 


owner as against a tortfeasor. A 





` JOTTINGS AND CUTTINGS 


Lord Carson__In the Daily Telegraph of the 3rd inst., 
Sir James O’Connor, late a Lord Justice of Appeal in Ireland, 
gives an interesting impression of that figure predominant in 
the present generation of lawyers, Lord Carson. “He has 
great qualities that made him possibly the first advocate at the 
English Bar...... A knowledge of human nature, an instinct 
in the detection of falsehood and a tenacity in following up a 
clue made him a master in the art of cross-examination. 
He has a real sense of proportion, a priceless quality, , indis- 
pensable to legal success. His arguments were logical, well- 
balanced, never lop-sided.” We may recall that Lord Car- 
son dissented, in company with Lord Sumner, from the startling 
judgment of the House of Lords, last year, in the case which 
is-at once a cause celebre and a leading authority : Russell y. 

T 
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Russell. ‘Thereby, as many think, he showed a continuance 
of those last-mentioned faculties which, as Sir James observes, 
he displayed as advocate. Later it is said : “ In the Arthur 
Balfour days he was depicted in United Ireland asa ghoul. 
The influence of this was upon me when, as a boy, I saw him in 
Wexford Court-house prosecuting Edward Welsh, of the 
Wexford People. He was to my mind all that is evil and for- 
bidding; but in truth there is nothing sinister in his appearance 
at all. He has a keen, hatchet-like face, which lends itself 


to caricature, as strong faces do.” Whatever of sympathy. 


or ‘antipathy Sir James’ observations on the political aspects of 
his subject may arouse, no reader will contend that the fore- 
going is not well-observed. If it is not inept to comment 
upon a man’s face while he is still living, we may venture the 
remark that Lord Carson's has always been profoundly 
interesting. It is difficult to say which most intrigues those 


who regard it, the outstanding strength of it or the underlying 
kindness ? 


—The Law Journal, September 12, 1925, p. 785.' 


Sea Bathing With reference to the article on “ Sea 
Bathing ” in a previous issue (p. 749), a correspondent calls 
attention to S. 193 of the Law of Property Act, 1925, and 
gives his confident opinion that, when it comes into force on 
January 1, 1926, it will sweep away the majority decision ın 
Blundell v. Catterall (1821, 5 B. & Ald. 268), together with 
Brinckman v. Matley (1904, 2 Ch. 313), and all other cases 
in denial of a public right of bathing off the foreshore. The 
section in question gives the public “rights of access for air 
or exercise ” to common land or “ manorial waste.” If, then, 
the foreshore is manorial waste, any member of the public can 
proceed thither, divest himself or herself of superfluous clothes 
the better to enjoy the right of air (subject always to the over- 
riding laws of decency), and, having so proceeded, walk int 
the sea in pursuance of the right of exercise. The chain 
is therefore complete, subject to the question whether the fore- 
shore is ‘‘ manorial waste.” As to this, reference may be 
made to Attorney-General yv. Hammer (1858, 27 L. J.; Ch. 
837). In his judgment in that case Baron Watson said 
(p. 840): ‘‘ The word ‘ waste’ means desolate or uncultivated 
ground, land unoccupied, or that lies in common. | This is the 
plain and common acceptation of the word, and undoubtedly 
land. between high and low watermarks falls within this signi- 
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fication. . . again, in the description of land or manors, the 
terms ‘ lord’s waste’ or ‘ waste of the manors ' are well known. 
The true meaning of ‘ waste,’ or ‘ waste. lands,” or ‘ waste 
grounds of the manor,’ is the open, uncultivated and undccu- 
pied lands parcel of the manor, or open lands parcel of the 
manor, other than the demesne lands of the manor.” The 
Crown, as lord of a manor, having granted coal-mines within 
the waste grounds of the lordship, he therefore concluded that 
nines below the foreshore passed under the grant. The casc 
is authority, if authority be needed, that the foreshore up to 
the high-water-mark is waste hand. . 

= —The Law Journal, September 12, 1925, p. 786. 


The Philosophy of Law and the Ex-Solicitor General... 
En passant, by the way, we notice that Sir Henry Slesser figures 
prominently in the Council of the new Institute of Philosophi- 
cal Studies, recently’ founded under the auspices of the Master 
of Balliol, to promote the serious study of philosophy in Eng- 
land. We see that the Institute intimates its intention of 
including the philosophy of politics and the philosophy of law 
amongst the branches of metaphysics that it is concerned in 
promoting. We fancy that in this we see the hand of Lord 
Haldane and of Sir Henry Slesser, both of whom have given 
to the world serious treatises on metaphysics. Lord Haldane 
has produced “ The Pathway of Reality,” and two works on 
the Theory of Relativity, but from the standpoint of Platonism 
or rather of Hegelian Idealism, whereas Sir’ Henry 
Slesser’s “ Essay on Ontology, ” published a decade or there- 
abouts ago, belongs rather to the Neo-Scholastic and Nco- 
Aristotelian School of realists. The Philosophy of Law, by 
the way, is a subject which lawyers, academic as well as practi- 
cal, have too much neglected in this country. The only recent 
work on the subject, so far as we know, produced by any Eng- 
lish teacher of law, is Professor Montmorency’s short essay 
on the “ Natural History of Law,” published two or three 
years ago by the Oxford Clarendon Press. 


—-The Law Journal; October 3, 1925, p. 827. 


; , BOOK REVIEWS 

PLEADINGS IN INDIA WITH PRECEDENTS, by Walsh and 
Weir. Ram Narain Lal, Allahabad. ' Price Rs. 5. 

This small book on the draftirig or pleadings in 
India giving precedents written by Mr. Justice Walsh of the 
Allahabad High Court and by Dr. Weir, Professor of Law 
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in the Allahabad University, with an introduction by Sir Grim- 
wood Mears, Chief Justice of the Allahabad High Court, is 
bound to arrest the attention of the legal profession in this 
‘country. The necessity of a book’ on this subject has long 
been.felt and an authoritative exposition of the principles of 
pleadings with precedents by the distinguished authors is bound 
to be of great value. The book is modelled in some measure 
on the well-known treatise of “Bullen and Leake,” although 


it is not so exhaustive and the references to cases are not 30. 


full. The book is written in the lucid style of Mr. Justice `- 
Walsh with which we are so familiar and which is exceedingly ' 


pleasant reading ; and we would recommend a study of the 
book by all lawyers and even non-lawyers interested in the 
subject. 





THE Mapras Hindu RELIGIOUS ENDOWMENTS Acr, by 
M. Krishnamachariar, M. A., M. L., PH.D. P.R. Rama Atyar 
and Company. Price Rs. 4-8-0. 
~ We welcome the publication of the commentaries 
on the Madras Hindu Religious Endowments Act (I of 1925) 
by Dr. M. Krishnamachariar with an introduction on the sub- 
ject. This highly controversial piece of legislation: has 
attracted very much attention both of lawyers and laymen. In- 
deed its validity is being tested in the Courts of Law. This 
commentary on the Act by Dr. Krishnamachariar with whom 
we are already acquainted as a legal writer of note will, we 
are sure, be found of great use in the thorough understanding 
and working of the Act. The learned writer has given 
references to the English and Indian decisions in appropriace 
places. Appendix A gives the statement of objects and 


reasons, the report of the Select Committee, and the message . 


of the Governor remitting the Bill. Appendix B gives the 


Religious Endowments Act of 1863 and other connected 
measures. : | 
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LAW REPORTS* 
V. —ENGLISH REPORTS. 


Dr. Bigelow’s Placita Anglo-Normanica gives us the earli- 
est cases decided after the Norman Conquest. It tekes us 
back to the time of William the Conqueror. Another publi- 
cation known as Rotuli Curiae Regis gives ‘extracts from Court 
records of cases decided between 1194-1199. We have 
not got Court records for any earlier period. One explana- 
tion given for this is that when legal memory was declared not 
to extend beyond the first year of Richard I, the earlier re- 
cords ceased to have value and were neglected. Of course, 
an equally plausible suggestion is that no records were main- 
tained before that date and therefore that date. was 
fixed as the starting point for legal memory. The records of 
those early times frequently contain the Judges’ reasous for . 
their judgment, but the practice ceased some time afterwards. 
Accounts of some cases (and sometimes in great detail too) are 
given by old monkish historians and some cases are, foun: 
elsewhere also. It is from sources like these that the early 
cases reported in the State trials are extracted. So also 
Jenkins gives us some early cases in his Centuries. He was 
a Welsh Judge and a contemporary of Coke. He compiled 
them during the period of enforced leisure while in jail under 
the orders of the Long Parliament. It consists in the main of 
abstracts from the Abridgments of Fitz Herbert, Statham and 
Brook, from the Year-Books, from certain other reports duwn 
to Coke and also from certain unpublished manuscripts. The 
work is arranged in books, each consisting of a hundred cases 
and was hence called Centuries. Bracton in his treatise cites 
not less than thousand cases of his own time and prior. It 
appears he had also a note booklof cases from 1238 up to his 

“The fifth of a series of lectures arranged by the University of Madras 
delivered by Mr. B. Sitarama Rao, Vakil, High Court, 
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time compiled from the records of the Court. It 1s idle 
to call all these reports. In later times when the value of 
precedents came to be recognised, and reports became a regular 
institution, people came to have an exaggerated notion of the 
importance of reports and fancied that they must have been 
ever present. There are more tangible references, however, to 
the reports of the time of Edward I, in the writings of Hale. In 
the Year Books a portion of the first volume deals with 
Edward I’s reign, but it consists of mere extracts from the re- 
cords of the Exchequer. The practice of reporting seems to 
have begun some time during that reign. The Year Books 
are the result. 


They cover the long period from 1307 to 1537 with 
some occasional gaps. As I said before, out of these for the 
period of Edward J we have no regular report. Even, when 
they commence, they are far from being like the reports of to- 
day. They are something like a newspaper report an exact 
transcript of what took place in the Court, of the statements of 
Counsel, the observation of Judges whether strictly relevant to 
the case or not, and even the observations of the 
members of the bar present. Occasionally Judges 
read a lecture in the course of the arguments for 
the benefit of the apprentices and that too is recorded. 
The moods of the Judges are noted. Interspersed, one finds 
also the views of the reporter as to the merits of the perform- 
ance of the Judges and the practitioners concerned. Some- 
times the report of a case ends with the arguments of the coun- 
sel and sometimes it ends with a day’s proceedings. In 
some cases judgments, it is stated, would follow, but they 
never follow, either because the reporter was not present when 
the judgment was delivered and he had no access to the rolls 
of the Court from which he could give the judgment or because 
no judgment was delivered or because he did not care how the 
judgment went. The earliest of these reports give no dates, nor 
do they arrange matter'chronologically. Rather they distribute 
matter under suitable heads after the manner of the later 
printed abridgments. Even when chronological order came to 
be adopted (it is this that gives them their distinctive name) 
the writers are not particular about assigning dates. Some- 
times names of the parties are not given. Sometimes they are 
wrongly given. As years went on reporting became a regular 
pursuit and also became more efficient. For instance, 


the Book of Assizes, one of the Year Books, reports in a style 
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yery diferent from that of the other Year Books of Edward 
III’s reign. That is to say, it is more concise and generally, 
gives a gist of the argument and the decision rather than the 
actual report of the proceedings. The Longo Quinto seems 
to be even a more elaborate effort. Naturally, the reporters be- 
came more skilled as time went on. It was this skill that made 
later writers like Plowden and Coke to fancy that these report- 
ers were official reporters. [his view has now been demonstrated 
to be wrong. They were unofficial ‘reporters__in the beginning 
possibly mere students or apprentices, but, as time went 
on, from a student’s note-book, it grew into a regular report. 
The personal details become fewer and the report of the case 
becomes the main thing. Naturally, with the more frequent 
citation of cases, the need for reports became more pressing 
and the supply also became proportionately more efficient. 
From the Year Books we see that the Judges and the Sergeants 
belong to the same order. The Court asks for their opinion. 
The reporter records their'dissent or disapproval. Oftentimes, 
their opinion is, regarded with more consideration by the re- 
porter than the dicta of the Judges. It was the period of profes- 
sional development of the Common Law, the nearest approxi- 
mation, in fact, in English Law, to the growth of the law by 
responsa prudentum, we have under the Roman system. 


The reason why so often only pleadings and discussions 
are given and not the judgment is that at that point of. English 
legal history the rules of pleadings and the issue of processes 
were much more important than rules of substantive law. So 
far as law was concerned there was little or no dispute. If 
a man had his proper legal formula, called writ, his remedy’ fol- 
lowed as a matter of course. If he had not his legal formula, 
or if his facts did not square with the formula equally 
clearly, he failed. The proper formula was therefore. the 
first essential. The proper statement of the case was the 
next essential. If, as we have shown in the last lecture, there 
was any trouble of duplicity or inconsistency in the pleading, 
the action failed. It was the duty of the practitioner to avoid 
these pitfalls. Hence, in an action, what interested a practi- 
tioner was that portion of the proceedings in which the 
pleadings were discussed. In the beginning there was no 
examination of witnesses; all questions of fact were left to the 
jury who had to decide the case on their personal knowledge. 
So that the question of venuc or the locality from which the 


jury had to be summoned was very material and discussion , 


+ 
9 


154 THE MADRAS LAW JOURNAL. [ vou. 


about it figures naturally very largely in the Year Books. These 
Year Books are in French. French became the Court langu- 
age in William the Conqueror’s time and continued so till the 
time of Edward III who ordered that “all pleas should be 
pleaded, shown, defended, answered, debated and judged in 
the English language but entered and enrolled in Latin 
(36 Ed. IH, c. 15). Latin continued in use until the time of 
Oliver Cromwell when English took its place. On Restoration 
Latin was restored to its eld place and continued to occupy 
that position until the passing of 4 George II, c. 26 which 
directed that all proceedings should be in English. These 
Year Books are considered to possess very high authenticity 
though there are indications in them that the reporters did not 
understand sometimes what the Judges were saying. Indis- 
tinctness is not the monopoly of the Judges at present ; they 
were indistinct at times also then. The reports are, also, at 
times very confusing. There is little to indicate what words 
are of the Bench and what of the bar. All parties scem to 
be constantly interrupting each other in the most disputatious 
style and the reader is puzzled to say who is the Judge and 
who is the counsel. 

The cases reported in these series are mostly frem the 
Common Bench as the Common Pleas used to be called then. 
The work of the Sergeants lay mostly in that Court and the 
reporters also confined their attention mainly to that Court. The 
earliest of the Year Books extant date from 1292 and continue 
up to 1307. These are recent publications from“original 
manuscripts. The next’ of the series cover the period 
1307-1328. These are called Maynard’s Edward I and II 
because they did not form part of the editions of the Year 
Books prior to 1678 but were published in that year for the 
first time by Sir John Maynard, a distinguished lawyer of the 
day, from ancient manuscripts. The volume dealing with the 
period 1328 to 1338 is cited as the first part of Edward III. 
It contains a continuous and well-reported series. Afcer 1338 
there is a gap for seven years till we come to the next volume. 
There are manuscript Year Books of these years still unpub- 
lished. The next volume cited as second part of Edward III 
relates to the period between 1344 and 1367. The next two 
parts are cited as the third of Edward III] and are also known 
as Quadragesm. The next part of the reign of Edward III 
is cited as Liber Assizarum or the Book of Assize. It con- 

‘tains cases through every year of thc reign and is referred to 
ə by Coke as a book of great authority. The last two parts of 
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Edward [iI were preferred by old lawyers to the earlier parts. 
The reports here are more clear and concise and occasionally 
one stumbles upon a case that turns on points of law that in- 
terest even a modern lawyer. But for the most part they are fill- 
ed with interminable wrangles about the forms and pleadings of 
real actions, matters naturally of the highest interest to the 
medieval lawyer though happily of no interest to the 
modern. Inthe Quadragesm there is recorded a witty saying 
of Cavendish, a Chief Justice of Edward III’s time, to which 
reference may be made. A question having arisen about a 
lady’s age whether she was within age or not, the counsel 
pressed the Judge to have her before him so that by inspection 
he might be satisfied as to her age. ‘The Judge is said to 
have remarked that “there is no man in England who can 


rightly tell if a woman has reached majority or not, for some ` 


women who are of thirty years of age wish to appear but 
seventeen ”. There is no published Year Book of Richard LI, 
the so-called Year Book of his time being Bellew’s cases Temp. 
Richard II which is but an abridgment of a true Year Book. 
There seems to be such a genuine manuscript Year Book in the 
British Museum. It has not yet been published. ~The Year 
Book of Henry VI is complete so far as years go but incom- 
plete as regards terms no less than 20 out of 44 terms being 
unrepresented. he reports for the first year are very 
meagre but for subsequent years they are fuller. It is in this 
series that the case of “ Rival Grammar Schools” which is 
cited to illustrate the rule of Damnum Absque’ Injuria is 
reported. In the Year Book of Henry V the first cage pro- 
nouncing against agreements in restraint of trade is reported. 
These reports are not so highly regarded as the reports »f the 
last 12 years of Edward III. The Year Book of Henry VI 
is in two parts, the second part being considered particularly 
valuable. Along with the last part of the Year Book of 
Edward III, the Books of Assizes of Edward IV and 
Henry VIII this Year Book was specially recommended by Sir 
Mathew Hale to the young student. That was about the time 
of Maynard, the lawyer who refreshed himself after the 
fatigues of a long journey with-a volume of these reports. 
The Year Book, of Edward IV is in two parts, the second be- 
ing called Longo Quinto because it is confined to cases heard in 
the fifth year. Both parts, particularly the last, is said to be 
full of excellent, that is for us, curious, learning. In these 
several terms are omitted though no whole year is omitted. 
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The next volume of the Year Book deals with the period 
1484-1537. The Year Book of Richard IlI records 
a conferring in person of the King with the Judges. The 
Judges answer the King’s questions with intelligence and can- 
dour but at the same ame firmly say that they alone have the 
right to render legal judgment on the questions raised and not 
the King. In the Year Books of Henry VII the Judges and 
counsel are found citing cases as well as text-books lixe 
Bracton. The Year Books of Henry VII seem to be inferior 
to the earlier Year Books. 


There are constant references in these Year Books to the 
abridgments and vice versa. In some cases where the Year 
Books do not give the judgments but only the arguments the 
abridgments give the judgments. To one of the early Year 
Books a Calendarium or extracts from the rools is attached. 
In these Year Books you find not only a groping for the correct 
method of expressing the law but also for the right method 
of distributing the matter. It took a long time before it was 
finally settled that the piecadings, facts, arguments and judg- 
ments must appear in the same place. Various experiments 
were tried, of giving pleas in one place, facts and arguments in 
another....judgments in a third before the present plan was 
finally adopted. Though the lawyers of the 17th 
century commended these books to students, they be- 
came gradually forgotten and as early as 1809 Lord Mans- 
field is reported’ to have observed when a case from 
7 Edward III was cited, that it was a great way to go back 
for a Precedent. Though the march of time has thrown 
most of the Year Books into the limbo of forgotten things and 
none but antiquarians and scholars seeking for the beginning 
of legal ideas are likely to go to them, we find them occasion 
ally cited even now. As late as (1921) A. C. 590 we find a 
reference made to Year Books. [See also (1911) 2 K. E. 
843]. To'the student of the history of the law, these Year 
Books are a mine of information. They show the law in the 
making, though the complicated procedure of the time make 
them somewhat difficult of comprehension. They show how 
at one time, the forms of action were all in all, how in the 
absence of a form of action, there was no remredy at law, how 
the Chancery Courts used to issue writs to remedy these de- 
fects, how and when the,parol contracts came to be eaforceu, 
and when the epoch-making writ of assumpist was introduced. 
One very remarkable feature that is noticeable in these reports 
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is the long, laborious and subtle arguments that are address- 
ed. Cases used to be argued several times and judgments 
were sometimes not delivered for years on end. This state 
of affairs continued till the time of Lord Mansfield who put 
an end to those lengthy hearings and introduced the practice 
of delivering jydgments immediately the arguments were over. 


Benloe and Dalison’s Reports of the Common Pleas cover’ 
the period 1486-1580, thus overlapping the period of the 
Year Books. Dalison was Chicf Justice of the King’s Bench 
during the reign of Mary. It may be said of his and some 
other reports of the time that they contain not only the cases 
reported by the people whose names they bear but also those 
taken by those that went before them and also additions made 
subsequently by others. It comes from the fact that they are 
lawyer's note-books, possibly not intended for publication, and 
in fact published long after the death of the reporter. These 
' reports merely give a short statement of the facts and the point 
decided. Keilwey’s Report of the K. B. and C. P. cover the 
period between 1496-1531. These record many decisions 
found also in the other reports and some more in addition. 
Mosses’s, K. B., Ex. and Ch. Reports are also regarded as 
authorities. They cover the period from 1512 to 1621. In 
the midst of prosaic narration of points and decisions, we find 
there, a real romance of two lovers resolving upon suicide but 
one of them the woman finally receding. The question was 
as to whether she was guilty of murder. Many learned 
arguments were addressed but the final conclusion is not stated. 


Dyer’s Reports are the notes of Chief Justice Dyer of the 
Common Pleas, sometimes also Judge of the Queen’s Bench. 
They are not as full as later reports but resemble more the 
concise notes of a man of business, containing an accurate 
statement of the case, with the objections and answers in us 
short a compass as possible. This is the first book to be 
called reports. The previous reports were called annals, com- 
mentaries or cases. Brooke, the author of a well-known abridg- 
ment, is also responsible for a report known as Brooke’s new 
cases, (1515-1558). Anderson, whose reports cover ihe 
period from 1534-1604, was the Chief Justice of the Common 
Pleas and an ardent supporter of the Protestant religion. 
Though not famed for toleration, he was a fearless supporter 
of the dignity of his ofice and opposed the pretensions of Eliza- 
beth to interfere with the Judges. Leonard’s reports have been 
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commended by such great authorities as Sugden and Notting- 
ham. Plowden's Reports (1550-1580) are among the best re- 
ports of any time. He thoroughly understood his duty as a re- 
porter. Before a case came to be argued he used to have copies 
made of the record and took pains to study the points of law 
arising. He attended the arguments. He gives them always fol- 
lowing the course of reasoning precisely, with the precedents 
quoted, in the style of a formal debate. He gives the judgment 
of each of the Judges separately with the reasons given. To en- 
sure accuracy he used to submit his reports to the Judges and 
the Sergeants concerned in each case. The reports are very 
authoritative and have drawn great encomiums from Judges 
and scholars. They are cited even to this day. They 
are one of the few old reports published during the author’s 
lifetime. Plowden was not, unlike most of the other reporters, 
a Chief Justice or even a Judge. Being a Roman Catholic, 
he was denied the privilege of becoming one. Noy,who was the 
Attorney-General of Charles I, has also a report to his credit. 
They are a loose collection of notes not all made by 
Noy himself with no statement of facts and no arguments. 
Justice Bueler said of this report that it has always been consi- 
dered asa bad authority and Lord Thurlow concurred with 
him (3 Term Rep. 424). The book is not an imposture but 
seems to be an abridgment of Noy’s note-book by one of his 
students. Carlyle has many hard words to say of this lawyer. 


Brownlow and Goldsborough were Prothonotaries of the 
Common, Pleas and report mostly practice cases. Somc of the 
cases reported here are found in Yelverton verbatim__probab- 
ly they were copied from the latter. Next we come to Coke 
whose reports are called the reports—t. e., reports par excel- 
lence. The reporting cannot be claimed to be in any sense 
ideal. In this respect Coke contrasts very unfavourably with 
Plowden. He first gives a statement of facts and 
then what was moved, then the substance of what was 
said on both sides and, finally, the report is wound 
up with the resolutions of the Court. There is very little 
arrangement. In stating the arguments case is followed up 
by case, quotation leads into quotation, illustration opens into 
illustration and successive inference is made the premise for a 
new conclusion. The whole thing is a labyrinth of conclu- 
sions, exceptions, parantheses and so forth. The array is no 
doubt very imposing but the arguments and conclusions are 
far from being clear, The first eleven volumes were published 
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during the lifetime of Coke and are of the very highest 
authority,his own authority being as great and even much great- 
er than that of Judges whose judgments he reports. The 12th 
and 13th volumes appeared after his death and are more or less 
apocryphal. There was much criticism of Coke as to his having 
given as Judge’s opinions, his own opinions or as having 
misreported cases. But with all that, we have the testimony 
of Lord Bacon himself who was his enemy that but for his 
labour, “law by this time had been almost like a ship without a 
ballast.” Coke was Attorney-General, then Chief Justice of 
the Common Pleas and finally Chief Justice of the King’s 
Bench. Coke’s reports are in French. 


Croke’s Reports (1582-1641) by Croke, Judge success- 
ively of ‘the Common Pleas and the King’s Bench 
and Yelverton’s Reports (1603-1613) by Yelverton, a 
Justice of the King’s Bench, command great authority. 
Even where the rolls do not support them, their authority hac 
been upheld in preference to the record as such omissions are 
not rare and Justices Coke and Yelverton were men of integ- 
rity and could not be believed to have made any statement 
without verifying it. Lord Hobart, who succeeded Lord Coke 
as Chief Justice of the Common Pleas, is the author of a cet 
of reports dealing with the period 1603 to 1625 and giving 
also some cases of Elizabeths time in addition. They 
werc published after his death by a _ careless 
editor but was subsequently corrected by Lord 
Nottingham. They contain marginal annotations by 
Lord Hobart himself. Though somewhat defective in method, 
they are admitted to be a standard work of their day. Lord 
Hobart is remembered mostly for his reputed observation 
about the distinction between Common Law and Statute Law, 
“ that the Statute is like a tyrant; where he comes, he makes all 
void ; but the Common Law is like a nursing father and makes 
void only that part where the fault is and leaves the rest. ” 
Ley, Chief Justice of the King’s Bench in 1621, reports cases 
of King’s Bench, Common Pleas, Court of Wards and Star 
Chamber of the years 1608 to 1629. Unlike most of the 
other reports hitherto referred to, it has the appearance of a 
report in that if gives an orderly statement of facts, the ques- 
tion which arose and finally the adjudication by the Court. The 
Court of Wards was established in 1542 to take care of infants 
and adults and after a career of mismanagement was abolished 
in the time of Charles II. 


y. 
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Rolle, sometime Judge, is the author of a 
report as well as of an abridgment which also may 
well be reckoned as a report as it reports many cases not else- 
where reported. He is spoken of very highly by Sir Mathew 
Hale in the preface written by him to Rolle’s abridgment. Sir 
H. Calthorp was a Recorder of London and the renorts that 
bear his name have had a certificate from Sir John Burrow, 
that they are prettily reported and elaborate. Bulstrode is 
another reporter whose reputation is not high and in fact in 
one case, his reporting was found inaccurate on comparison 
with the rolls. Hutton was a Justice of the Commun Pleas 
and his reports purport to be reports of causes heard by him- 
self and copied by his own hand. The printed volu:ne 
seems to be a selection of cases from Hutton’s note-bonk. 
Palmer’s Reports deal with cases from 1619 to 1629. He be- 
came an Attorney-General. Some of the cases reported by 
him must have been copied from others. A Chief Justice 
of Ireland and then successively a Judge of the Common Pleas 
and of the King’s Bench, Sir William Jones is the author of 
Reports, cited as 1st of Jones, a work of authority. Judge 
Winche’s Reports (1621-1625) have been commended by 
Lord Kenyon as reporting cases well, but the authorship is 
wrongly ascribed to the Judge, It is a translation frem a 
French original by an unknown author. Latch has been con- 
sidered as among the least accurate of all the reporters. 
Littleton’s Reports (1626-1632) deal with prohibitions. It 
claims, unlike some of our modern publications, which claim 
not to have omitted any cases reported elsewhere, to have 
left out all cases elsewhere reported but like all sun pro- 
clamations, wrongly. Lord Campbell thought it was not very 
valuable. Littleton was Chief Justice of the Common Pleas. 
He was a little liberal in his ideas where pagans were concerned. 
Whereas Justice Brooke, the author of the well-known abridg- 
ment of Henry VII ’s time, treated a pagan as on a level with 
an outlaw and rebel and considerably below a dog and thought 
that if a Christian beat a heathen the latter can have no 
action and Sir Francis Moore styles a Turk a “hostis communis 
to all Christians” and Lord Coke commends Justice Brooke’s 
dictum adding that “all infidels are in law perpetual enemies 
for, between them as with the devils whose subjects they be, 
and the Christians, is perpetual hostility and can be no peace.” 
Littleton delivered himself of the humane sentiment that though 
“there be a difference between the religion of infidel natives and 
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ours that does not oblige us to be enemies of their persons ; 
that they are God's creatures and of the same kind as we are, 
and that it would be a sin to do bodily harm to them.” lt 
is a far cry from this to the modern doctrine that the State is 
not Christian at all, and a legacy even to subvert Christianity 
cannot be pronounced illegal on that ground. Hetley was 
under Lord Bacon’s scheme appointed an Official Reporter 
but his reports (1627-1632) show no particular inarks of 
skill, information or authenticity. Clayton’s reports arc 
reports of the Assizes and though not of much use practically 
may be read for the curiosity of the cases he reports. March 
(1639-1643), whose reports go under the name of March's 
New Cases, was pronounced by Chief Justice Parker 
(10 Mod. 138) to be an indifferent reporter but “ is not to be 
rejected ” according to another learned person. Star Chamber 
cases give us an idea of the doings of the Star Chamber during 
its existence. So far the reports were mostly in French and 
the records in Latin. Cromwell's Government prohibited 
the use of foreign tongues in Courts. As a result English 
reports appeared. Style’s reports deal with the period and are 
valuable as the only records of the judgments of Rolle and 
Glyn, the Chief Justices of Cromwell. The King’s Beech 
was then called the Upper Bench. ‘They were published by 
the author himself. Aleyn is another reporter of the period. 
In Aleyn, the case of Paradine v. Jane is reported where it is 
laid down that accident or inevitable necessity does not 
exonerate a man from liability which he has undertaken. ‘The 
cases in this report find a place in Viner’s abridgment without 
any dissent or disapproval. ‘The report of Manby v. 
Scott, one of the leading cases in Smith’s Leading Cases, 
is taken from Siderfin’s reports. Siderfin has been valued differ- 
ently by different people, Holt’s opinion being against him. It 
was published after his death and like all old reports, some 
cases are not intelligible and some are wrongly reported. Mak- 
ing allowances for such errors, the report seems to be fairly 
good. Hardres reported Exchequer cases, the judgments 
being of Sir Mathew Hale. The arguments are given at 
much greater length than Judgments. He argued many if 
not most of the gases reported by him.The report is of authirity. 


Most of the reports to which we have been referring were 
posthumous publications. Some of the reports like Moore Dyer, 
Croke, Rolle, Yelverton, Anderson Jones, Leonard and God- 
bolt were edited by responsible persons who had manuscripcs 
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in their possession. But in the case of Noy, Popham, Winch, . 
Littleton, March, Hutton, Lane, Hetley, there is no account 
of the manuscripts and not even the name of the editor was 
given. They are mostly lawyer’s note books into which he 
would copy whatever of the early cases he got and add those of 
his own. Further additions would be made by people into whose 
hands the notes fell, with all the errors the process would! jn- 
volve. Add to it, the errors in transcription which must have 
been great and the wonder is that they are even as good as they 
are. Some of these reports were published as mere printer's 
speculations; sometimes with a lawyer’s certificate as in the 
case of 12 Coke, which was published with a certificate from 
Bulstrode who had afterwards to explain away his certificate. 
They were most of them not designed for the press. Up to 
1648, the only reports in print were certain of the Year Books, 
Plowden, Dyer, Keilwey Bellewe, Dalison, first parts of Coke, 
Davies, Hobart. After that came all the other reports which 
have been described by a contemporary as “flying squadrons of 
reports,” In 1657, in an address to students, Grimston said 
referring to them “a multitude of flying reports have of late 
surreptitiously crept forth.” These remarks were made with 
reference to Bridgman, Noy, Sevile, Lane, Ley, Hutton, 
Hetley and Aleyn. 


All the reports we have hitherto referred to are Common 
Law reports. For the period we have dealt with we have 
hardly any reports in Chancery. That is a period when prece- 
dents had hardly come to be recognised in Chancery. But some 
idea of the progress of the equity law can be had fromChancery 
Calendars published by the command of George IV in pur- 
suance of an address of the Commons. They are Calendars 
of Proceedings in Chancery in the time of Elizabeth to which 
are prefixed examples of earlier proceedings in that Court 
from the time of Richard II. They show that in early times, 
the Chancery Courts had much less to do with uses than is 
supposed, the main ground for their interference urged being 
that the defendant was powerful and that it was 
impossible to get justice in King’s Courts. They also 
show that all the grounds of equity subsequently recognised 
were also recognised from the time of Henry VI though the 
practice was not systematised. The real credit of Notting- 
ham and others is to have fixed the limits of equity jurisdiction 
and to have enunciated clearly the principles. Acta Cancellarii 
is a recent publication giving extracts from the Court 
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records from 1545 to the end of the reign of Queen Elizabeth. 
Cary’s reports cover the period (1557-1604) and contain 
numerous decisions of Lord Ellesmere. The regular series 
of Chancery Reports are said to commence with Cary. 
Choice cases in Chancery form the last few pages of a work 
called “ The Practice of the High Court of Chancery”. it 
is of very little practical value but the report is entertaining 
reading owing to its picturesqueness and dramatic colouring. 
Tothill’s book was published after his death and according to 
Chancellor Kent, it is so very imperfect and so destitute cf 
facts and circumstances as to be altogether unfit to serve as a 
guide and unworthy to be cited as an authority, but it is of 
great historical interest as presenting the later equity jurisdic- 
tion in its rudimentary aspects. Dicken’s reports cover the 
period from 1559-1798. ‘These reports were prepared from 
Dicken’s notes after his death. He was a Registrar of the 
Court of Chancery and cases where his own suggestien to the 
Court was accepted are valuable according to Lord Cottenham. 


Reports in Chancery now known as Chancery Reports 
purport to report cases of the reign of Charles I, Charles LI, 
James II, William II and Queen Anne. The first volume 
of the first edition appeared in 1693. The book as it is at 
present is in a line of succession from certain precedent works, 
now merged init. The first two parts are mere extracts 
from Registrar’s books and as such loose and meagie and 
possess little authority. The later parts seem to be gead 
about which later. 





SUMMARY OF ENGLISH CASES. 


GRAINGER v. MAXWELL, (1925) 2 K. B. 376. 


Income-tax__.Computation of__Exchequer Bonds and War 
Loan securities. Redemption of War Bonds prior: to year of 
assessment_Iuterest received im preceding year. If basis of 
taxation__Ilncome-tax Act, 1918, Sch. D, Case IHI, Rr. 1 and 2. 

An assessee held certain Exchequer Bonds and War Loan 
securities yielding interest. The former were redeemed in 
February, 192, but the latter were yielding interest during the 
year ending sth April, 1921. Under the Income-tax Act, 
1918, Sch. D, Case III the Inspector of Taxes claimed that the 
basis of calculation was the full amount of interest received 
within the previous year ending with sth April, 1920 and that 
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the assessee was liable to pay on that basis. Held, the liability 
to pay income-tax depended upon there being in the year of 
assessment profits of the kind assessed and recourse to the pre- 
vious year was not permissible when there was nothing in the 
year of assessment to measure. The assessee would there- 
fore not be liable to pay tax on interest from Exchequer Bonds. 





LAURIE AND Morewoop v. JOHN DUDIN AND Sons, 
(1925) 2 K. B. 383. 

Sale of goods —Delvery note... Goods in the possession of 
wharfinger__Larger bulk Note sent to wharfinger__Title if 
passes__Estoppel_—Delivery note if a document of hile... Sale 
of Goods Act, SS. 25, 47. 

A person had some 618 quarters of maize lying with the 
defendants who were wharfingers. He sold to X 200 quarters 
of it and gave him a delivery note, which in turn was sold to 
the plaintiffs and they presented to the defendants a delivery 
order in the following terms -" Deliver to Messrs. Laurie 
and Morewood 200 quarters maize ” and at the same time the 
original delivery note was handed over to the defendants who 
noted it in their stock book. A few days later the owner counter- 
manded delivery and when the plaintiffs applied for the maize 
sold to them, the defendants refused delivery. In an action 
against the defendants, Held, (1) according to English law, 
the effect of the delivery order was not to make the plaintiffs 
tenants-in-common of the whole mass. No right passes to the 
vendee until the vendor has made his selection ; (2) the receipt 
of the delivery order in the ordinary course of business without 
acknowledging it cannot estop the defendants from alleging 
that the plaintiffs are not the owners ; and (3) the delivery 
note in the case was not a document of title within the meaning 


of the Sale of Goods Act. 





IsAAcs AND Sons, LTD. v. Cook, (1925) 2 K. B. 391. 

Defamation__Libel_Privilege__Report by High Com- 
missioner in London to Prime Minister of Australia Commer- 
cial matters. 

A report sent to the Prime Minister of Australia by the 
Australian High Commissioner in London containing defama- 
tory statements is absolutely privileged as it is a communica- 
tion relating to matters of State. The fact that it relates to 
commercial matters does not make it any the less an Act of 


State. : re 
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BENTON v. CAMPBELL, PARKER AND Co., Lrp., (1925) 
2 K. B. 410. 

Principal and agent__Sale by auctioneer —Fact of agency 
disclosed, but not name of principal__Absence of title_.Ltabt- 
lity of auctioneer. 

An auctioneer who sells a specific chattel by auction, dis- 
closing the fact of agency but not naming his principal and pays 
over the proceeds of sale to the principal is not liable in da- 
mages to the buyer if it afterwards appears that the principal 
had no right to sell. 

Where an agent purports to make a contract for a princi- 
pal, disclosing the fact that he is acting as an agent but not 
naming his principal, the rule is that unless a contrary intention 
appears, he makes himself personally liable on the authorized 
contract. It is presumed that the other party is unwilling to 
contract solely with an unknown man, but only if the agent 
will make himself personally liable: if 
called on. But this presumption does not apply in the case of 
a sale of a specific chattel which the buyer knows is not the 
property of the agent. 





LANKESTER v. LANKESTER, (1925) P. 114. 

Divorce._Adultery__Connivance of husband__Invalid 
American drvorca__Arrangement between husband and wife— 
Marriage of wife after divorce__Knowledge__M atrimonial 
Causes Act, SS. 30 and 31. 

An English husband and wife were erroneously advised 
that a divorce obtained in the United States of Americd would 
dissolve their marriage. They arranged to carry out the plan 
and the wife told the husband that after divorce she was going 
to marry X. The divorce was effected as planned and the 
wife married X. Subsequently the husband being informed 
that the divorce was not valid in England, applied for divorce 
in the English Courts on the ground of his wife’s adultery with 
X. Held, his conduct amounted to connivance and even if it 
did not, it was wilful misconduct which conduced to the adultery 
and a Matrimonial Court could in its discretion refuse to grant 
a divorce. 





THE Lord STRATHCONA, (1925) P. 143. 
Shipping._Mortgagee applying for sale__Charterparty__ 
Notice of __Order for sale. Righi of charterers to intervene 
—Inability of shipowner to perform contract fect of.» : 


_8 
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The mortgagees of a ship obtained an order declaring 
the validity of their mortgage and directing the sale of the 
ship, the owners being ex parte. Thereupon certain persons 
to whom the vessel had been chartered for a number of seasons 
intervened, disputing the validity of the mortgage, and claim- 
ing that the charterparty was binding on the mortgagees as they 
had notice of it at the time of the mortgage and for an injunc- 
tion restraining the sale. Held, (1) they had no locus standi 
to dispute the validity of the mortgage ; and (2) where the: 
owners themselves were financially in such a position that they 
were unable to perform the terms of the charterparty, a sale 
by the mortgagees would not interfere with the rights of the 
charterers, as the charterparty had become impossible of per- 
formance. 


Quaere -Whether a charterparty with the owner of a 
ship bind a subsequent mortgage with notice ? Case-law re- 
ferred to. 





In re TAYLOR : Hockey v. O'NEAL, (1925) 1 Ch. 739. 


Will__Construction__Trust for maintenance Child. 
When includes illegitimate child__Knowledge. 


There was a direction in a will to the trustees appointed 
thereunder to hold a certain share “ for the child or children of 
X, who being a son shall attain the age of twenty-one or being 
a daughter shall attain that age or marry”. X died in the 
lifetime of the testatrix, leaving only one daughter, but the child 
was born a few months before the marriage of its parents. - 
The testatrix knew of the existence of the daughter, but not 
that it was illegitimate. On a question arising whether the 
provision in the will enured to the benefit of the child, held, the 
child was not entitled to benefit under the will. 


Prima facie the words “child or children” mean only 
legitimate children and no other meaning can be given unless 
there is clear evidence in the will itself of an intention to 
establish another application of the words. This prima facte 
meaning can only be departed from in two classes of cases, 
i. ¢., first, where it is impossible from the circumstances of 
the parties that any legitimate children could take under the 
bequest; and secondly, where on a just and proper construction, 
there is a clear intention to include illegitimate children also, 


XLX] THE MADRAS LAW JOURNAL. 167 


In re PORTER : PORTER v. PORTER, (1925) 1 Ch. 747. 


Will__Construction__Bequest_Masonic temple__Balance 
for masonic charittes_Bequest void for uncertainty. 
A codicil attached to a will directed the executors to pay 
to the trustees of a masonic temple already erected by him “a 
sum of £10,000, the interest of such sum to be applied by the 
trustees to the maintenance and upkeep of the said masonic 
temple in the full and sole discretion of the said trustees, and 
the balance (if any) to be applied or paid annually in favour 
of any masonic charity or charities which the said trustees may 
in their full discretion select.” On a summons being taken 
out to ascertain if the bequest was valid or not, keld, the be- 
quest to the masonic temple was not a good and charitable be- 
quest, and involving, as it did, a perpetuity must fail. As the 
primary gift itself was not sufficiently definite, it could not be 
ascertained whether any surplus would be left over for the ulti- 
mate charities and hence the whole bequest was void. 





UNION CAsTLE MAIL STEAMSHIP COMPANY v. SENA 
SUGAR Estates, Lrp., (1925) A. C. 782 :94 LJ KB 877. 


. Contract__Construction__d greement to ship “all sugar 
which the shippers shall have for shipment [rom B” — Breach 
of— Through bill of lading_Effeci of. : 

The owners of a sugar estate used to send all their sugar 
from a small port C, which was not accessible to ocean-going 
steamers, to B by lighters and from there it used to be loaded 
into the ocean-going steamers. An agreement was made be- 
tween the owners and a steamship company, whereby the own- 
ers agreed to ship and the shippers agreed to carry “all the 
sugar which the shippers shall have for shipment from B ” for 
a fixed period. During the period of the agreement the owners 
sent sugar by another steamship company from C direct, 
through bills of lading being issued from C itself, though the 
process adopted was the same, 1. ¢., to send the sugar by lighters 
to B and then load it into ocean-going steamers. On an action 
for breach of the agreement, keld, the issue of through bills of 
lading did not in any way affect the liability of the sugar estate 
owners, as the-sugar fell within the agreement and ought to 
have been given over to the shippers under the agreement. 





Bunge Y Born LIMITADA SOCIEDAD... v. BRIGHT- 
MAN AND Co., (1925) A. C. 799 : 94 L. J. K. B. 840. 
; W 
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Shipping__Charterparty_Exception clause—Demurrage 
__Liability for. Loading prevented by Railway strike. Pro- 
hibition of export_k fect of. 


Under the terms of a charterparty a ship was to be load- 
` ed with wheat or maize or rye. One clause provided that if 
the loading was prevented by reason of obstruction or stoppage 
in the railway service, the time for loading should not count 
during the continuance of such causes. Owing to a Railway 
strike, sufficient wheat was not forthcoming to load the ship 
within the lay days, but when wheat began to be loaded actually, 
the Government prohibited the export of wheat and the charter- 
ers after six days began to load maize. The shippers claimed 
demurrage. Held, as the obstruction in the railway service 
merely delayed the bringing i in of the cargo and not the actual 
process of loading, it did not fall within the exception clause 
and hence demurrage was payable. 

Per Lord Dunedin.__If an exception clause in a charter- 
party is intended to apply to the providing of cargo as distin- 
guished from the loading proper, the intention must be express- 
ed in words so clear as to admit of no ambiguity. 

Per Lord Atkinson. W hen the export of wheat was pro- 
hibited, the charterers\had to make up their minds what was to 
be done in the altered condition of things and they were in law 
entitled to a reasonable time to determine how to deal with 
those altered conditions. 





Wine Lee v. D.C. Lew, (1925) A. C. 819. 
Appeal__Appellate Court__Power of, to grant new trial 
_—_Discretion.__imercise of Injustice to be prevented. 

_ An Appellate Court’s right to order a new trial is one 
based on discretion, but the discretion being judicial must be 
based on sound principles and cannot be arbitrarily exercised ; 
but if the exercise of the discretion without control or limitation 
may produce what appears to be a manifest injustice, it is well 
within the power of the Court in exercising such a right to 
take steps to prevent that injustice should arise. 





WIGMORE v. SUMMERSON, 94 LJ K B 836. 

Income-tax__Stock sold interest accrued_TIf .taxable__ 
Liability to super-tax__Income-tax Act, 1918, Sch. D, Case IU. 

When a security bearing interest which is not taxed at the , 
source (i¢.g. War Loans) is sold by one person to another during 
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the currency of an interest period, an apportionment cannot be 
made for purposes of income-tax and the seller is not liable to 
pay tax on accrued income up to date of the sale. In such 
a case interest does not accrue de die in diem. The seller does 
not receive from the buyer the interest accrued up to the date 
of sale, but only the price of the expectancy of interest and that 
is not the subject of taxation. 

Where a security which suffers tax on the interest by de- 
duction is sold during the currency of an interest period, the 
seller is likewise not chargeable with super-tax on the accrued 
interest. 





JOTTINGS AND CUTTINGS. 

The Foreshore and Manorial Wastes__Blundell v. 
Catterall (1821, 5, B. & Ald. 268) and Brinckman 
v. Matley (1904, 2 Ch. 313) were cases where 
the plaintiffs sued as lords of manors, and the foreshore was 
admittedly manortal waste. Thus the section should relegate 
the Holroyd judgment to the waste of overridden law. But 
is it possible for the foreshore to be waste other than manorial 
waste ? If so, it would not apply. Obviously, however, 'f 
the wayfarer who sees moor, down or beach before him has 
to ask himself “ Is this waste really manorial ?” there is no 
virtue in the section. A presumption in his favour ought there- 
fore to be implied, but the section would have been more satis- 
factory had it been expressed. When the foreshore is pri- 
vately owned (and it is a common error to suppose that the 
Crown has retained any large portion of it, see Moore on the 
Foreshore, 3rd edit., p. 24), the Crown records of grants will 
no doubt show the position. For the places where the Crown 
has retained the foreshore, reference may be made to S. 208 
of the Law of Property Act, 1925, to the effect that the Crown 
is bound by it, with certain exceptions which do not include th 
provisions of S. 193. Thus bathing off the foreshore round 
the whole coast of England and Wales should be allowable 
next year, except so far as it has been reclaimed from waste 
by the construction of harbours, wharves or other works. The 
Minister of Agriculture has power to make rules regulating 
the exercise of the new rights to prevent derogation of those 
of the owner, and in the case of the foreshore he will no doubt 
preserve the right of reclamation. The Holroyd judgment 
was largely based on the interference of a right of bathing with 
the right of reclamation,and has delayed the simple or common- 
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sense solution of a difficulty which can only have existed in 
lawyers’ minds for a hundred years or more. 
—The Law Journal, September 12, 1925, p. 786. 
* * * * + * + 
The Divorce Court and the Discretion — “This discretion,” 
said the President of the Probate, Divorce and Admiralty 
Division, in Wilson v. Wilsoni (1920, P. 20 at p. 22), © is not 
to be exercised eagerly, or indeed readily, but with some degree 
of stringency.” He referred to the judicial discretion under 
the Matrimonial Causes Act, 1857, S. 31, to grant relief to a 
petitioner in divorce, who has himself been guilty of adultery. 
He gave four reasons which may satisfy the requirement of 
‘“ stringency ’’: the position and interests of the children ; the 
interest of the woman with whom he has misconducted himself, 
that she may be in a position to marry him ; the fact that with- 
holding the decree will not be likely to recon- 
cile husband and wife ; and the interest of the husband himself 
that he shall remarry and lead a respectable 
life. These are not all the available reasons, nor are 
all of them indispensable ; but the sense of the decision is clear, 
that, whatever the reasons are, they must be of this quality 
and of an equivalent quantity. Meanwhile, for our present 
comment, it is important to note that the discretion remains 
absolutely, with the Court, unfetterable by this or by any deci- 
sion of principle (Wickins v. Wickins, 1918, P. 265, C. A.). 
With this preface, we may call attention to the observation of 
Bateson, J., in the case of Hardy v. Hardy and Phillips (Times, 
October 27): “ The authorities show a steady relaxation in 
recent times of the strict rule of former days, depriving peti- 
tioners, who had themselves been guilty, of relief.” We may 
add the. observation of our own, that the most recent cases, 
in which the King’s Proctor has intervened and the petitioner, 
caught concealing his own guilt, has prayed the discretion and 
obtained it, show a particular rapidity of this process of relaxa- 
tion. The discretion is certainly now exercised “ readily” ; 
if progress continues proportionately, it will not be long 
before it is exercised “ eagerly.” As to the moralities and 
expediencies, it is not for us to comment ; our remark goes to 
this alone, that every practitioner, concerned With a client who 
has a divorce matter or likely to be so concerned, would do 
well to note carefully just how far the relaxation of stringency 
ts proceeding. 
—Thke Law Journal, November 7, 1925, p. 906. 
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BOOK REVIEWS. 


Triar oF RONALD TRUE. Edited by Donald Carawell— 
Notable British Trials Series. Messrs. Butterworth & Co., 
Ltd. 


The trial of Ronald True which took place in 1922 at the 
Old Bailey before Mr. Justice M’Cardie is one of extraordinary 
interest not only to thd layman, but to the lawyer and the 
medical practitioner as well, on account of the-medico-legal 
dilemma which arose out of the plea of insanity. The lay- 
man will feel dll the interest which usually attaches itself to 
a cause celebre ; but the lawyer’s interest will mostly be:in 
the application of the rules laid down by Her Majesty’s 
Judges in answer to the Resolution of the House of Lords, 
arising out of M’Naughton’s case of 1843 to a recent case, 
especially in the light of the developments of medical ‘science 
during the last 80 years. The evidence, especially of Dr. East 
who was examined at length as a defence witness to support the 
plea of insanity will be of absorbing interest to the lawyer as 
well as the medical practitioner on account of the discussion 
of the principles as applied to various sets of facts. 


The volume under review maintains all the well-known 
features of the Notable British Trials Series. It contains a 
neat and concise historical narration of the facts of the case, 
and a brief reference to the law relating to insanity as a ground 
of defence in order to.enable the reader to appreciate and 
follow the course of the trial. The Appendix containg, among 
other things, the opinion of the Judges in M’Naughton’s case 
of 1843 and also the report of the Committee presided over 
by Lord Justice Atkin on Insanity and Crime which was 
appointed by the then Lord Chancellor, Earl of Birkenhead, 
as a result of this sensational murder trial. We have great 
pleasure in bringing this volume to the notice of our readers. 





SNELL’8 PRINCIPLES OF Equity, 19th Edition Special 
Indian Edition, by Messrs. Cambray & Co. 


We are so familiar with Snell’s Principles of Equity as 
a text-book on the subject that no detailed review of its con- 
tents is called for; but it is only necessary to refer to some 
of its features in the present edition. The far-reaching 
changes effected by the recent statutes relating to the Law of 
Property in England have rendered it desirable that a separate " 
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chapter should be devoted to equitable estates, priorities and 
assignments. In other places, the changes effected by the 
new statutes have been incorporated ; and despite the mass 
of new material and the impossibility at present of disregarding 
altogether the law superseded after the year 1925 by the pro- 
visions of new statutes the size of the book has not increased 
substantially. We are sure that the book will still continue 
to hold its high place as a text-book and its usefulness both to 
the student and practitioner. This Special Indian Edition, a 
copy of which we are glad to acknowledge the receipt, has 
been published by Messrs. Cambray & Co., the enterprising 
law book-sellers and publishers of Calcutta and Madras. 





- GuHosnH’s DIARIES. 


We are glad to acknowledge receipt of Ghosh’s popular 
Lawyer's: Diary and Pocket Diary for 1926 published by 
Raj M. C. Sarkar & Sons, Calcutta. 


[END or VoLtume XLIX] © 
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NOTES OF INDIAN CASES. 


DADACHANJI v. RATANBAI, I. L. R. 49 Bom. 167 : 47 
M. L. J. 850 (P. C.) 

In this case, a Parsi by his will directed his executor to 
maintain himself and the testator’s son and to defray the ex- 
penses of educating the son out of the testator’s property and 
effects and to make over the remaining property to the 
son on his attaining majority and the question was 
whether the bequest to the son created a vested interest in him 
which would descend to his heirs even if he died before at- 
taining majority or only a contingent interest. The provision 
of law that their Lordships had to consider was the exception 
to S. 107 of the Succession Act which had been extended to the 
Parsis. This section and the exception thereto have been 
made applicable to the Hindus, Jains and Sikhs governed by 
the Hindu Wills Act. The question will naturally require 
consideration whether if a similar point were to arise in the 
case of the will of a Hindu not governed by the Hindu Wills 
Act if there are any rules to guide us. It is too much to 
expect the ancient Hindw Law to have anything to say on such 
complex provisions in wills or settlements ; and all that can 
be said is that there is nothing in it to discountenance such dis- 
positions. The English law on this subject is highly technical 
and in some respects there is a conflict of judicial opinion. The 
principle underlying the English decisions on this branch of law 
has been stated by Page Wood, V. C. in Pearson v. Dolman (1) 
as being that “ where the principal is given at a distant epoch 
and the whole income is given in the meantime, the Court 
leaning i in favour of vesting has said that the whole thing is 
given.” In the case before their Lordships, even assuming 
every other condition to be present, it was not the income of 
tie: property begura tea, sauce ey ie oe 


1, (1866) 3 Eq. Cases 315 at 331, 
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given for the maintenance or benefit of the legatee. Again, 
where any portion of the income is applicable to any purpose 

which is not for the benefit of the legatee it is well settled that 

the legatee does not get a vested interest in the legacy but only 

contingent on his attaining the age ; and reference has been 

made by their Lordships to Gossling In re, Gossling v. 

Elcock (2) in this connection. 

We are not sure whether too much emphasis can be laid 
in the decision of this cage on the circumstance that the pro- 
perty which will vest in the son in possession on his attaining 
majority could not be predicated or ascertained earlier, as the 
same consideration may be said to exist in many cases of the 
dispositions of residuary estate, and the rule under considera- 
tion has been said to be applicable a fortiori to bequests of the 
residue. Cf. Usher In re, Foster v. Usher (3). 


It may perhaps be not out of place here to refer to 
some points df comparison that may be suggested between the 
English rule and the exception to S. 107 of the Succession Act. 
In the first place, in England the rule gives rise only to a 
presumption of vesting which may be rebutted. See 28 
Halsbury, 815. Here, the exception would seem to enact a 
rule of law. On the question where a trustee or executor is 
directed to apply so much of the income as he may consider 
necessary for the maintenance or education of the legatee and 
the balance of income and the legacy are given to the legatee 
on attaining a particular age, the English law is by no means 
settled whether the legacy is vested or contingent. See Usher 
In re, Foster v. Usher (3) where the prior cases are reviewed 
and the conflict of decisions pointed out. The exception to 
S. 107 would seem to adopt the view of Jessel, M. R. in 
Fox v. Fox (4) that the gift of so much of the interim income 
as may be necessary to be applied for the benefit of the legatee 
would render the legacy vested. .Again’a mere provision for 
maintenance out of the income to the legatee has been held in 
England not to make the legacy a vested legacy. Watson v. 
Hayes (5). It is doubtful whether this is the necessary effect 
of the exception to S. 107. 

In this state of English authorities and especially having 
regard to the caution which’ has been frequently urged by 
their Lordships of the Privy Council against importing into 
this country the English rules of construction of wills in 


a. (190a) 1 Ch 945. 3. (19223) 2 Ch $21 at 926. 
4. (1875) 19 Eq Cases 286, 5. § Myl and Cr, 125 at 184, 
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Norendra Nath Sircar v. Kamal Basini Dasi (6) and in later 
cases it may be suggested that though S. 107 and the 
exception thereto may not in terms apply to moffusal wills out- 
side Bengal and outside the cities of Bombay and Madras, 
they may be adopted as embodying the principles guiding the 
construction of Hindu wills not governed by the Hindu Wills 
Act. It cannot, however, be said that even if we adopt this 
rule, we shall not have to resort to English decisions in some 
respects for our guidance. See Trevelyan’s Hindu Wills, 
p. 111 (2nd edition). Reference may be made in this con- 
nection to S. 21 of the Transfer of Property Act and, the 
exception thereto applicable to other transfers though they 
are not to affect rules of Hindu law to the contrary, if any. 


Core v. NANALAL Morarji, I. L. R. 49 Bom. 172. 


This decision of the Bombay High Court points clearly 
to the distinctive characteristic of a hire purchase agreement, 
the nature of which is perfectly well understood in England 
but whose imperfect understanding has resulted in what the 
parties apparently wanted to express as a hire purchase agree- 
ment having failed in its purpose and having been construed as 
a sale with an agreement as to payment of the price in instal- 
ments. The circumstance that marks out a hire purchase agree- 
ment from an agrdement to sell or to purchase or a sale is that 
there is only an option in the hirer to take a purchase of the 
thing hired and no obligation on his part to pay the price or 
to buy the article. The question of the nature of the con- 
tract being one depending on its construction, it is purely one 
for the Court on a consideration of the rights and obligations 
of the parties having regard to the whole of the agreement, 
and it is not open to parties to escape the consequences of an 
agreement to sell by merely calling it a hire purchase agree- 
ment. Cf. Helby v. Matthew (1). Consequently where 
the parties impose on the hirer the obligation to keep the arti- 
cle for the whole period which will convert him to an owner 
and to pay the entire rent which would be equal to the price, 
the nature of the contract is really one of an agreement to sell 
the thing.If, however, on the other hand, the agreement obliges 
the hirer to keep the thing and pay the hire for a period which 
is not the full period to convert him into an owner and gives 
him the option to return it after the period, the agreement 
would only be one for a hire purchase. Belsize Motor Supply . 


t. (1895) A C 471 at 475. 6, (1896) TL Rag C 563 (P. C) 
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Company v. Cox (2). The distinction between the two classes 
of cases has frequently become material in cases where the 
hirer has pledged and sold the article to a stranger who takes 
it in good faith without knowledge of the agreement and the 
question has arisen whether the owner can recover it from 
the stranger pledgee or purchaser. Where che nature of the 
original transaction is merely a hire purchase agreement, the 
hirer not having had juridical possession of the article any 
vendee or pledgee from him cannot keep it as against the 
owner. See Leon Saubolle v, K. V. Seyne and Bros. (3). 
On the question of damages recoverable in such a case 
by the owner from such stranger, although the ordinary rule is 
the full value of the thing detained or converted, it has been 
held by the Court of Appeal that where there has not been 
any repudiation of bailment, the owner cannot recover 
more than the balance of the amount payable under the agree- 
ment if the vendee or pledgee is willing to pay it duly. 
Whiteley v. Hilt (4). If, however, the transaction amounts . 
to a sale or an agreement to sell under which the property has 
passed to the buyer, the original owner cannot recover as 
against the buyer or pledgee ; and this is what happened in 
the case under notice. 


MANJAYA v. SESHAGIRI, J. L. R. 49 Bom. 187. 


That a surrender by a Hindu widow to operate as such 
and accelerate the estate of the.reversioners must be to the 
entire body of the next presumptive reversioners and not mere- 
ly to some of them is well settled after the decision of the 


Privy Council . in Rangasami Goundan v. Nachiappa Goun- 


dan (5). Even before that decision, the Bombay High Court 
acted upon this rule in Dodbasappa Ramlingappa v. Basawa- 
nappa (6). In spite of the fullness with which the subject has 
been discussed in Rangasami Goundan v. Nachiappa Goun- 
dan (5) the exposition by their Lordships of the theory of 
surrender by a Hindu.widow is by no means cogent in all its 
particulars. This has been fully discussed in a leading arti- 
cle ‘ Adoptions and Alienations by Hindu Widows” (7) 
to which reference may be made in this connection. 





3. (1914) 1 K B agg at agı. 


3. (1978) ag CW N 552. 4 (1918) 2 K B 808. 
s (1918) IL Raa M 33:36 ML J.493 (P. G). 
6. (1918) ILR 43 B 719. 7. (1919) 36 M LJ 56 (Jour.) 
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BARENDRA KUMAR GHOSE v. EMPEROR, IL R 52 Cal. 
197:48 ML J 543 (P. C.). 


This decision of their Lordships will hereafter be looked 
upon as the most authoritative exposition of S. 34 of the Indian 
Penal Code and as settling the conflict of judicial opinion that 
has existed on its construction. Although in the construction 
adopted by their Lordships, cases falling under Ss. 149 and 
114 of the Code may in some instances overlap in their appli- 
cation S. 34, any other construction of this latter section would 
render its enactment useless as a mere statement of a platitude. 

The case under notice is also useful as indicating their 
Lordships’ view on cl. 41 of the Letters Patent of the Calcutta 
High Court although they do not give their decision on the 
question. Notwithstanding the loose expressions often used 
by the Privy Council that they are not a Court of Criminal 
Appeal, that it is not their constitutional position in criminal 
matters and that it is outside their jurisdiction to entertain 
criminal appeals in some instances, vide Clifford v. 
King-Emperor (1), Muruga Goundan v. King-Emperor (2), 
Bugga v. The King-Emperor(3)and Rustom v. King-Empe- 
ror (4), “ the question is not one of jurisdiction. The power 
of His Majesty under his Royal authority to review proceed- 
ings of a criminal nature, unless such power and authority have 
been parted with by statute is undoubted.” Arnold v. King- 
Emperor (5). Again as observed by Lord Haldane in Rus- 
tom v. King-Emperor (6), there is a constitutional mght of 
appeal even in criminal matters to the King-Emperor. * What 
'is more important is that in the class of cases falling within 
the terms of clause 41 of the Letters Patent, the Privy 
Council is expressly constituted a Court of Criminal Appeal. 
But the Privy Council does not interfere with the decisions of 
the lower Courts in criminal cases in the exercise of the appel- 
late powers except under the circumstances mentioned in Ja re, 
Dillet(7), t. e., when fhe rules of natural justice have been vio- 
lated and grave injustice has been done. The case of civil 
appeals to the Privy Council where their Lordships do not 
ordinarily interfere with the concurrent findings on 
facts, although» the Privy Council is undoubtedly a court of 


1% (1913) TL Rar C 568 (P C). 2. (1921) 14, L W 558 (PC). 
3. (1919) M WN yS(PC) 4. (1993) 1L R48 B srg (PC). 

5. (1914) IL R gx C 1023 at 1065, 1066 (P C). 
& (1923) ILR 48'B 515 at 517 (PC). 7. (1887) LR r2 AC 459. 
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appeal bears some analogy in this connection. The correct 
position of the Privy Council in criminal matters has been 
stated by the Calcutta High Court in this very case when it 
was before it in Barendra Kumar Ghose v. The. King- 
Emperor (8) where all the cases have been referred to and 
considered. 

It has, however, to be mentioned that, in this case, the 
Calcutta High Court lost sight of the fact that the appeal was 
not one from the decision of the High Court on its original 
criminal jurisdiction or where points have been reserved as 
under clause 25 of the Letters Patent by the Judge exercising 
the original criminal jurisdiction | We are not sure whether 
the learned Judges considered the jurisdiction exercised in the 
case as being original criminal, as it was in the nature of a 
review of a decision on the original criminal side. But no 
arguments on this head appear to have been advanced before 
the High Court. In Reg v. Reay(g), Sir Michael Westropp, 
C. J., sitting with Gibbs and Melville, JJ. was of opinion that 
an appeal would lie to the Privy Council in criminal matters 
‘even in cases where the High Court reviews a decision of the 
High Court in exercise of the original criminal jurisdiction 
under a certificate of the Advocate-General. The attention 
of their Lordships of the Privy Council does not 
seem to have been directed to this case, although 
on the language of the clause of the Letters 
Patent there is much to be said in favour of the contention of 
the respondent before the Privy Council. 

It is dificult to appreciate the hyper-criticism of their 
Lordships on thd expression “ leave to appeal” at p. 219 in 
the case under notice as applied to appeals to the 
Privy Council, especially in view of R. 2 of the Judicial 
Committee Rules of 1908 which has been repeated in the 
new rules of 1925, which provides that all appeals shall be 
brought in pursuance of leave obtained from the Court appeal- 
ed from or in the absence of such leave, in pursuance of special 
leave to appeal by the Privy Council. Although 
Art. 41 of the Letters Patent is silent as to the 
conditions under which leave to appeal will*be granted in 
criminal cases, the object of the appeal being the interference 
by His Majesty in Council with the decision of the Subordinate 
Court on a criminal matter, it will only be granted in cases 


8, (1923) 28 C W N 377. 9. (1870) 7 Bom H C R (Cr.) 77. 
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where there is a prima facie case answering to the conditions 
referred to in Diller s case (7). See Bal Gangadhar Tilak, 
Im re (10), and Barendra Kumar Ghose v. The King- 
Emperor (8). | 


RAGHAVENDRA GURU Rao v. MAHIPAT KRISHNA, IL R 
49 Bom. 202. 


It has been held in this case that when a surety keeps 
alive his liability by an acknowledgment or otherwise and 
pays the guaranteed debt to the creditor, he can recover the 
amount from the principal debtor although at the date of the 
payment the rights of the creditor against the principal debtor 
might have been barred by limitation. It can hardly be 
doubted that if the surety’s liability as well as the principal 
debtor’s liability was barred at the date of the payment by 
the surety, it would have been purely voluntary and the surety 
cannot recover the amount against the principal debtor. In 
re, Morris : Coneys v. Morris (1). It must, however, be 
admitted that even in this latter.case, the payment by the surety 
of a barred debt would not be “ wrongful” to use the expres- 
sion in S. 145 of the Contract Act, which was considered by 
the learned Judges of the Bombay High Court ; and there is 
statutory recognition in S. 60 of the Act that a barred debt 
is none the less lawfully due from the debtor. Construing 
the section in the light of the illustrations to it, the words 
“ rightfully” and “ wrongfully ” in S. 145 do not bring out 
clearly the intention of the section which seems to be that in 
some cases the principal debtor may be liable to pay the surety 
a larger sum than the amount of the primary liability as where 
the surety has incurred costs in reasonably defending bona fide 
an action by the creditor. Cf. also S. 125. 

It has been said that where a,surety is compelled to pay 
to the creditor, he recovers it from the principal as ‘money paid 
for his use and the form of the pleading in the action is for 


‘money paid by the plaintiff for the debtor at his request, ex- 


press or implied. Jn re, Morris : Coneys v. Morris (2). But 
it may well be doubted if the implication of the request to pay 


by the debtor can be raised in cases where his liability to the 


7 (1887) LR 12 AC 459. 8. (1923) a8 CW N 377. 
we 10 (1908) IL R 33 B aay. 
1. (1932) 1-1 R'81-and 136. a2. (xgaz) 1 IR 81 at 83. 
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creditor is statute-barred. There is authority in support of 
the view that as between co-debtors, when the liability of one 
of them is kept alive by part payment of the debt to the credi- 
tor and he discharges the liability in full at a time when the 
liability of the others is statute barred, he çan nevertheless 
recover the excess over his share of the debt from his co- 
debtors, under their implied duty to contribute or indemnify. 
Gardner v. Brooke (3). The principle of this decision would 
seem to support the decision of the learned Judges in the case 
under notice. 


There is, however, one argument against the decision 
which may be noticed here but which has not been dealt with 
there. It has been well settled in Equity that it is open to 
the surety even before payment by him of the guaranteed debt 
to call upon the principal debtor to exonerate him from the 
liability after the debt has accrued due and become payable 
and he can even call upon the principal debtor to set apart a 
sum to answer the liability Wooldridge v Norrits(3) and Lacey 
v. Hill : Crawley’s claim (5). This principle has been recognis- 
ed and acted on by the Privy Council in appeal from the 
Straits Settlements in Eastern Shipping Company, Limited v. 
Quah Beng Kee (6). If then the surety has his right of 
action against the principal debtor immediately as the original 
debt accrued due or at any rate when the demand is made on 
him by the creditor he cannot unduly prolong the time for 
suing fhe principal debtor by making the payment out of time 
and claiming on it against the principal. This argument 
seems to meet with the approval of De Collyar in his well- 
known book on Guarantee, 3rd edition, pp. 311, 312. Ít is 
also noticed by Powell, J. in the Court of Chancery in the 
case of In re, Morris : Coneys v. Morris ( 1 )above referred to; 
but the learned Judge has not given his decision on the point. 
We may perhaps venture to submit that when the surety sus- 
tains damage by being compelled to pay, it gives rise to a fresh 
cause of action against the principal debtor on the payment al- 
though it was made at a time when the principal debtor’s lia- 
bility to the creditor was barred. Cf. Wolmers Hausen v. 
Gullick (7) and Gardner v. Brooke (3). * 


1. (1922) 1 I R 81. 3. (1897) 2 I R 6. 
4.(1868) L R 6 Eq Cases 410. s. (1874) L R18 Eq Canes 182. 
6 (1994) 94 MLT 90 (PC). y. (1893) 3 Ch 514 
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Barapa KANTA Sana Roy v. SHErKH Matyuppi, I L R 
g2 Cal. 275. ' i 

The judgments of the learned Judges composing the Full 
Bench in this case have brought out fully the anamolies that 
exist in the Code of Civil Procedure of 1908 as regards the 
powers of the Provincial Small Causes Courts to effect an at- 
tachment before judgment of immovable properties. The 
majority of the Full Bench have held that there is the power 
in the Small Causes Court to order an attachment of immova- 
ble property before judgment but that the attachment has to 
be effected by an ordinary Civil Court.and that all claims to 
the attached property have to be investigated by the latter 
Court. The view of the other Judges forming the minority 
has the effect of negativing the power of the Provincial Small 
Causes Courts to attach even movable properties before judg- 
ment which power they undoubtedly possessed under 
the prior Code of 1882, a result which could hardly 
have been intended by the Legislature. We, 
however, venture to doubt whether an order of 
attachment has really got to be “ executed’ with all the for- 
malities prescribed by O. 21 of the Code, as for instance 
by putting an application for execution in the 
manner provided by O. 21, R. xr. Itis not every 
order which is given effect to in the course of a suit or other- 
wise which requires to be executed under S. 36 of the Code. 
Cf. Parvathammal v. Chokkalinga Chetty (1). We doubt 
whether the section has not reference only to executable orders 
in the strict sense of the term, like orders for costs, etc. It 
is therefore not easy to see why the Small Causes Court may 
not itself attach the immovable property after ordering its 
attachment and investigate summarily the claims regarding 
the same. Incidental investigations ‘into the titles to im- 
movable properties or rights to the same are not altogether 
beyond their powers. Cf. S. 23 of the Provincial Small 
Causes Courts Act under which it is optional for Small Causes 
Courts to try incidentally questions of title to immovable pro- 
perties. We doubt therefore whether after an order for an 
attachment of immovable properties is made by the Small 
Causes Court,it should go to an ordinary Civil Court for effect- 
ing the attachment. Cf. 20 C. W. N. 178 (Journal). What- 
ever may be the correct view on this point, the question is one 
which ought to engage the early attention of the legislature as 


x (1917) ILR M za. 
NIC 
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the matter is of frequent occurrence, especially as it cannot , 
be remedied by the High Courts under their rule-making 
power. The question came up recently before the Madras 
High Court in Kothandarama Chetty v. Annamalai Pillai (2) 
where the learned .Judges held that a Provincial Small Causes 
Court has power to attach immovable properties before 
judgment under the Code of Civil Procedure of 1908, and no 
distinction has been made between the power to order an 
attachment before judgment and the power to effect the attach- 
ment, apparently because no such distinction was sought to be 
made. It is significant that the attention of the learned 
Judges in the Madras case was not drawn to Sadek Ali v. 
Samed Ali (3) or to the Full Bench decision under notice which 
had been reported in 28 C. W. N. 1056; and the authority 
of the case in Kothandarama Chettiar v. Annamalai Pillai (2) 
is, we apprehend, distinctly weaker for this omission. 





2. (1984) 48 ML J 4%. l 3. €¢1923) 28 C W N 16. 
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Manzur Hasan v. MUHAMMAD ZAMAN, I. L. R. 47 
Al. 151 248 M. 1L. J. 23 (P. C.). 

Their Lordships of the Privy Council laid down in this 
case that the “ distinction between indictment and an action 
ir regard to what is done on a highway is-a distinction peculiar 
to English law and ought not to be applied to India”. thus 
overruling the cases in India that held that an action would not 
lie in the absence of special damage. Their Lordships further 
decide that “in India there is a right to conduct religious proces- 
sions with appropriate observances along a highway provided 
the ordinary use of such highway by the public is not inter- 
fered with and subject to such directions as the magistrates may 
lawfully give to prevent obstructions of the thoroughfare or 
breaches of public peace, ” and that worshippers in a mosque 
or temple which abutted on the high road could not compel 
the processionists to intermit their worship while passing the 
mosque or temple on the ground that there was continuous 
worship there. Their Lordships’ judgment on the one hand 
repels the pretension of every sect or religion when places of 
worship are upon the route where the processions of those 
with ion they do not agree pass to insist upon the functions 
of the procession ceasing ; on the other they recognise the 
right of magistrates to make any arrangement they choose and 
if they choose to forbid the doing of matam or the peculiar 
pauses with wailing of a Shiah moburam procession within a 
certain distance of the Sunni mosque, only as a special case and 
not as a general rule. 

This is a subject on which there has been considerable 
divergence of judicial opinion and some Judges were so im- 
pressed with the disastrous consequences of the recognition of 
a general right like that admitted in this case that they ques- 
tioned the legal right to take processions on a public highway. 
(See 26 M. 554.) Their Lordships had already shown a 
strong indication of their inclination in Sadagopachaniar v. 
Rama Rao (1). 


FATEH SINGH v. JAGANNATH BakusH, I. L. R. 47 All. 
1958 : 48 M. LU. J. 64 (P. C.) 

The point in this case was one of res judicata. First a 
suit was brought by a person claiming to be a reversioner to 
set aside certain alienations. 

1. (1902) IL Ra6M 476. 
NIC 
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Pending suit the widow died. Plaintiff was not the next 
reversioner though he alleged he was and so under the ordinary 
Hindu Law his suit would have had to be dismissed. He might 
have brought his suit for declaration to a hearing as their Lord- 
ships say for the purpose of determining in that suit the ques- 
tion of heirship as between himself and the rival claimant or to 
establish his averment of collusion between the rival claimant 
and the widow so as to get his costs of the suit. But neither 
course was regarded hopeful by the plaintif and he put in an 
application to amend the plaint so as to contain averments of 
family custom which would exclude the rival claimant and let 
in the plaintiff. The Judge would not allow the amendment 
as it introduced a new case but dismissed the suit with a 
rider that the death of the lady had given-the plaintiff a new 
cause of action for possession and that he gave him liberty of 
filing a fresh suit for possession. 


Notwithstanding the rider, their Lordships held that the 
fresh suit for possession on the averment of family custom was 
barred by the principle of res judicata. Their Lordships held 
that the plaintiff “ might and ought to have made the allegation 
of custom in the previous suit” and was therefore barred. “To 
ia his nearness of kin, it was essential to him to aver the 

amily custom. He claimed as next heir and his claim was 
dismissed. He cannot fight it over again.” Their Lordships 
hold that the reservation was ultra vires of the Judge and the 
dismissal barred the suit. The case of Parshotam Gir v. 
Narbada Gir (1) which bore a certain analogy to the facts of 
this case was not cited and we have not accordingly the benefit 
of their Lordships’ explanation of that case. The point of 
distinction between that case and this is that whereas in that 
case there was a refusal to adjudicate any point ; in this there 
was a complete adjudication on the facts so far as the Court 
thought was properly adjudicable in the case. ‘Their Lord- 
ships hold that after the dismissal of the suit on the merits, the 
reservation was ultra vires and of no effect whatsoever. 


SUBHADRAYAMMA v. VENKATAPATHI, I-L. R. 48 M. 
230 : 47 M. L. J. 93 (P. C.). | 

Pending a suit, an agreement was entered into with one 
of the plaintiffs therein and the present plaintiff’s husband that 


i. (1899) LRa TA 175. 
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the former should advance moneys for the litigation up to a 
certain amount, that he should get it out of the property when 
recovered, that there should be no compromise without his con- 
sent and the consent of a particular vakil,that his money should 
come out of the property that might be so got by compromise, 
that the defendant should account for the moneys taken with 
vouchers, etc. Plaintiff's husband advanced certain amount 
and on his refusing to advance further amounts with- 
out vouchers, defendant gave notice repudiating his obli- 
gation under the contract and proposing to make his own ar- 
rangements. He compromised the suit and got some money 
asa result. Neither the plaintiff’s husband nor the vakil were 
consenting parties to the arrangement both being dead at the 
time plaintiff claimed a charge on the amount got. Her claim 
was rejected in the High Court on the ground 


(1) that the compromise was not the compromise in 
contemplation of the parties and as such the case did not come 
within the express terms of the contract ; 

(i1) that the contract related to non-existent property 
and as both parties had repudiated their obligation under the 
contract it was at an end and further being in the circumstances 
incapable of specific performance the charge could not fasten 
itself on the property got by the compromise. 

On appeal, the Privy Council held reversing the judgment 
of the High Court that the proper construction of the compro- 
misa was that the consent of the plaintiff's husband agd the 
vakil mentioned was necessary only so long as they lived and 
having regard to the surrounding circumstances and the 
absurdity to which the contrary conclusion would lead, such an 
implied term should be inferred. 

(i1) As regards the second point, their Lordships dis- 
sent from the view that a contract in respect of the subject- 
matter of litigation like the one in question relating to the 
Zemindari of Vizianagram was not one relating to non-existent 
property although the title to it might be in 
dispute. They further hold that even in the 
view that the contract related to non-existent 
property the party in default was the defendant who declined 
to give vouchers and the contract had not been terminated by 
the plaintif or her husband. In 16 M. 429 a charge such 
as the present was thought to be analogous to charge on non- 
existing chattels or debts. In view of this decision, that view 
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is no longer sustainable. Champerty and maintenance not 
being illegal in India, there was no objection to such an 
arrangement and the charge was perfectly valid from the very 
beginning. 





Hira Lat-Guose v. Emperor, I. L. R. 52 Cal. 159. 


The learned Judges have held in this case in accordance 
with the weight of authority on the question that the provisions 
of S. 360 of the Criminal Procedure Code are mandatory and 
that the non-observance of the requisites of that section as 
to the manner of taking and recording the evidence in criminal 
cases is fatal to the trial and that an accused person cannot be 
convicted on evidence improperly taken or recorded. In this 
connection it may be mentioned that the mandatory nature of 
a provision of law does not necessarily lead to the result that 
its non-observance nullifies or vitiates altogether the proceed- 
ings where it has been disregarded. This was clearly pointed 
out by the Privy Council in Walian v. Banke Behari Pershad 
Singh (1) in considering the effect of non-observance of the 
provisions of the Code of Civil Procedure regarding minors 
on the decrees obtained in those suits and their Lordships held 
that although those provisions of law were imperative in their 
nature, their non-observance did not vitiate or nullify the pro- 
ceedings altogether. Having regard to the object of S. 360, 
which is intended to protect the witnesses and the accused in 
the cage and to prepare an accurate record of the evidence in 
the case, the learned Judges have come to the conclusion that 
a non-compliance of the requirements of the section vitiates 
the trial altogether and renders the conviction and sentence 
based thereon illegal. Although this may not be the only 
conclusion possible, there can be no doubt that this is the safer 
conclusion in the interests of public justice and the accused. A 
distinction has to be drawn between basing a judgment on evi- 
dence which has not been recorded in accordance with the pro- 
visions of S. 360 of the Code and using such a deposition in a 
trial of the witness for perjury as to which reference may be 
made to our comments on Emperor v. Nabab Ali Sarkar (2) 
of 47 M. L. J. (N. I. C.) 65-67. 





x (1903) IL R 30 C roar at 1o51: (P C). a (1924) ILR 51 C a36. 
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MAHARAJA OF KOLHAPUR v. SUNDARAM AIYAR, I L R 
48 Mı. 


The legal interest of this_otherwise known as the 
Tanjore Palace case is hardly commensurate with its’ impor- 
tance, pecuniarily, socially or even historically. 


One question of importance in this case was as to the 
caste’ of the Tanjore Rajas, involving as it- did, 
incidentally, the question as to the caste to which the royal fami- 
lies of Kolhapur, Satara and the famous Sivaji belonged. 
On the finding of the learned Judges that Raja Serfoji was 
descended from an illegitimate descendant of Venkaji, the 
brother of Sivaji the Great, the caste of Sivaji became a ques- 
tion of secondary importance. 


Even assuming that the Tanjore Rajas were legitimate des- 


‘cendants, there was no evidence of their either being Kshattri- 


yas to start with or evidence of consistent assumption of Kshat- 
triya custom or rules. On that finding, their Lordships could not 
help coming to the conclusion that they were Sudras.-. The 
general rule, no doubt, is that a man’s caste is that in which 
he is born and he cannot raise his caste and also that if a 
man is unable to show that he is of a twice-born caste, he 
must be a Sudra. But it cannot be that it is open to any 
party to go back notwithstanding uniform course of conduct 
over centuries showing the assumption of twice-born customs 
and rules of the twice born classes or for the matter of that, 
even uniform assertion of the twice-born caste, and try 
to prove that the pretensions are not justified and that in its 
origin, the family was of a lower caste. Hindu Law 
being largely custom and having regard to the place it allows 
to: family customs such a course, we should think, would be 
wholly unwarranted; the more so, we think, when the question 
relates to rules that should govern royal families. What- 
ever the theory of ancient Hindu Law, the modern theory of 
sovereignty must concede to ancient kings’ plenary jurisdiction 
to interfere with social and legal rules and when a deliberate 
departure from ancient customs followed-up by subsequent con- 
duct is found, Courts are bound to give effect to such departure. 
The process of absorption into either the Hindu fold or the 
Hindu castes has not yet stopped and the scheme of castes 
has not yet become a wholly cast-iron affair notwithstanding 
the contribution of Courts to that result. 
NIC 
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The main legal questions in the case were (i) as 
to the construction of a grant by the Crown, (1) as 
to the validity of an adoption by the widow of the late Raja 
_ of Tanjore, (iii) as to the validity of what was called a 

sword marriage, (iv) as to the method of distribution 
of the property between the illegitimate son and the adopted 
son of a Sudra. 

The East India Company had, by an Act of State, taken 
possession of the estates of the deceased Raja and . subse- 
quently recognising the injustice of the course, restored it to the 
widows with a clause that the widows should enjoy__after 
them, the daughter. failing daughter, the next heirs of the 
Raja. The question was. What estate was conferred on 
the daughter and who the term “next heirs” included, whether 
it applied only to people coming after the widow and daughter 
in the line of succession or whether it would include the adopt- 
ed son who would have, in ordinary circumstances, taken 
before the widow. Their Lordships held that the daughter 
was intended only to take an estate contingent on her surviving 
the widow and that the intention as regards further devolution 
was that the heirs inclusive of the adopted son should take pro- 
vided he was the nearest. 

On the evidence of custom adduced in the case 
their Lordships hold that the status of sword wives 
was only that of permanently kept concubines. Manu 
provides that in the case of marriages between a 
Brahrgin anda Kshattriya woman, the woman should hold an 
arrow. Sword marriages at the best must connote an 
alliance between a man of higher caste with a woman of 
lower caste. Marriage with equals according to Manu is 
to be by the holding of hands., 

As regards the mode of distribution of the property, the 
argument seems to have been that in applying the rule recently 
laid down by the Privy Council, a distinction ought to be 
made between an adopted son and a natural son, that first the 
illegitimate sons should be assumed to be legitimate, and their 
shares determined on that basis, and the balance should be 
given to the adopted son. Their Lordships repelled this con- 
tention, we think rightly, holding that except in specified cases, 
- the adopted son stood on exactly the same footing as an 
aurasa and in the calculation of shares, the adopted son should 
be treated exactly as if he were an aurasa. The result was 
that in this case where there were six illegitimate 
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sons and one adopted son, the illegitimate sons got 
3} 7th and the adopted son 4/7th. Following Ramalinga 
Muppan v. Pavadai Goundan (1). Their Lordships applied 
the principle of representation to legitimate sons of illegitimate. 
sons and gave them the shares of their fathers. 

The two points of interest that arose with respect to 
adoption were : (1) whether an adoption with the consent of 
the mother-in-law in the absence of other sapindas was good ; 
(u) whether an adoption can take place after the pro- 
perty of the husband is lost by confiscation. On both the 
questions their Lordships held in favour of the validity of 
the adoption. 

As regards the first point it is rather curious that the “ pre- 
sumed incapacity of women to act” independently should be 
made up by the consent of one similarly situated but the Ram- 
nad case itself recognises the efficacy of such a consent. 

On the second point their Lordships refuse to extend the 
various restrictions imposed on the widow’s power of adop- 
tion on the ground of the vesting of the property in somebody 
else to a case like the present_tightly, we think. The 
practical difficulties in the application of the restrictions are 
endless and x is unwise to extend them. Much responsibility 
rests on the shoulders of English Courts in this matter. 

One or two minor points of evidence that arose also are 
worth noting. 

First, whether the deposition of a witness who died be- 
fore his cross-examination could be used. Their Lérdships 
hold, in accordance with English precedents, that it could be 
__the absence of cross-examination going only to the weight 
to be attached to such a deposition. Another point was about 
the admissibility of the judgments in previous litigations relat- 
ing to the caste of the family ; both the learned Judges hold 
that they are admissible and Mr. Justice Kumaraswami Sastri 
goes further and holds that the evidence of witnesses recited in 
the judgment is also evidence when the depositions themselves 
are not available. 


VENKATADRI APPA RAO v. PARTHASARATHI APPA RAO, 
I. L. R. 48 M. 312 :48 M. L. J. 627 (P.C). 


Two questions arose in this case: (i) as to the power 
of disposition of a widow over the income of her 'estate when 


1. (1901) ILR 25 M s19:11 M L J $99. 
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there was nothing to show how she wanted to deal with it 
during her life-time ; and (ii) as to the article of limitation 
applicable to the case and the starting point. 


Here the mother, holding for a life-estate the property 
of her son which was in the oustody of a Receiver pending 
litigation started by her to establish her title to it on the footing 
that his adoption was bad and she, as mother, was entitled to 
it, disposed of by will the income of the estate accrued during 
her lifetime and the suit was by the legatees to recover the lega- 
cies from the heir in possession. On the first point their Lord- 
‘ships.must be taken to approve of the course of decisions in 
Madras that in the absence of evidence of any intention to 
make it an-accretion to the estate, she had the right to dispose 
of it. On the second point, their Lordships hold that Art. 123 
applied to the case although the defendant was not the execu- 
tor or administrator legally authorised to act and as to the 
starting point hold on the construction of the will, 
having special regard to the surrounding circumstances, 
that the legacy was “payable or deliverable” only 
after the final determination of the suit in the 
Privy Council. Their Lordships further hold apparently as a 
point of general law that the legacy can be said to be payable 
or deliverable only when the heir or executor has funds in his 
possession from which the legacies are payable. Their Lord- 
ships further seem to approve of the rule of benignant construc- 
tion of the articles of limitation like Art. 97, 123, when the 
claim depends on the termination of litigation which takes such 
termination as the starting point. It is really this rule of benig- 
nant construction that is the justification for cases like Muthu 
Korakkai Chetty v. Madar Ammal(1) which was a case under 
Art. 180 of the Limitation Act. 


1. (1919) LD Raz M 185:58 MLJ (FB). 
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PALANI AMMAL v. MutHu VENKATACHALA 
MONIAGARAR, I. L. R. 48 M. 254 : 48 M. L. J. 83 (P. C.). 
On some of the recent rulings of the Privy Council, in 
connection with partition, a regular tangle of decisions has 
arisen and this decision serves to remove some amount of it. 
First, what is the ettect of the admitted severance of one: 
member ? Does it involve the severance of the other mem- 
bers also inter se? If it does, does it go so far as to sever 
not only the branches but also members of the various branches 
inter se ?_.1f.any members say that they continued-united_. 
have they got to prove an agreement to that effect? The 
doubt arose from the following_one cannot fail to regard as 
a somewhat unhappy language of the Privy Council in Bala- 
bux v. Rukhmabai (1) : “It appears to their Lordships that 
there is no presumption when one  co-parcener 
separates from the others, that the latter re 
main united. In many - cases, it may be neces- 
sary, in order to ascertain the share of the outgoing member, 
to fix the shares which the other co-parceners are or would be 
entitled to, and im this sense the separation of one is said to 
be’ a virtual separation of all. And their Lordships think | 
that an agreement amongst the remaining members of a joint 
family to remain united or to re-unite must be proved like any 
other fact.” In Hari Baksh v. Babu Lal (2) their 
Lordships held that partition. between two bro- 
thers does not, by implicaton of law, cause 
a severance between the. brothers and their-sons - inter se. 
Even as regards brothers, Mr. Justice Kumaraswami Sastri 
vigorously combated the view that the severance of one gives 
rise to any such implication. Said his Lordship : “ If the 
suit is one for general partition (in which case it is necessary 
to determine the shares of all the members and to grant reliefs 
to all of them) and the decree declares the shares of all the 
members in the items of family property, there will be a 
severance of status and if others, in spite of the decree, con 
tinue to remain joint, it can only be under an agreement express 
or implied to reunite. But, where from the scope of plaint 
or pleadings all that appears is that one member of an undivid- 
ed family wanted to cut himself off from the rest and the other 
members neither asked nor evinced a desire for partition inter 
se, the consideration of the shares of the others is only inci- 
dental for the purpose of giving the relief which the plaintiff 
wants (as it is not possible to arrive at the share of one co- 
parcener = knowing how many co-parceners there -are 
. (1903) I L R ṣo C 725 at 736 (P C). 
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and their ‘shares) ‘And the'stdtus of:the othérs\is unaffected by 
the decree in.favour bf one. membér.’” : Their Lordships seem” / 
to,approyve, of. the siewjof Mg.: : Justice: Kumatragwamti Sastri. 
spi Thunthejr, Lordships say,:.‘' The.merefactrthat: the? 

shares of- the,co-parceners-have: WA ascertained’ does 'not''by £ 
itself, necessarily.-lead to-an-inference thatthe! family had ’ 
separated, ~- :There-may be reasohs other than a Contemplated’ ' 
immediate separation for ascertaining what the shares of the 
co-parceners on a separation would be. . It is also now beyond 
doubt that the remaining co-parceners, without any. 
special agreement amongst themselves, may continue to be cor 
parceners.”’ “That the remaining members continued as 
joint family may be inferred'from the way in which the family . 
business was carried on after their previous co-parceners had 
separated from them.” Their Lordships take Balabux v. 
v. Rukhmabai (1)as leading authority for the proposition that 
re-union, if set up, being of rare occurrence has to be strictly, 
proved. So goes one great source of confusion and trouble. 

Another trouble with Courts has been to decide what . 
constitutes an unequivocal declaration of intention to. divide 
which, according. to the. Privy Council, is sufficient to effect a’. 
severance.~ 

In. Girja. Bai v. Sadashiv Dhundiraj ( 3). a notice demand... 
ing partition accompanied by a suit was held sufficient.. In... 
Kawal Nain v. „Budh Singh (4) a withdrawn suit waa... 
held. sufficient. In the case under review, there was... 
a suit for partition on the footing of a will but that was found | 
invelid and:the first Court.made a decree for division according »~ 
to Patnibhagam. There was an appeal from its decision te: 
the. Sudder Court. _ Pending the appeal to the Sudder Court 
some of the parties compromised by which they agreed not to, | 
press the claim for partition but took maintenance with a view | 
to, leave the property intact in the hands of the senior line. The 
Sudder Adalat reversed the judgment of the Lower Court on | 
the question of the Patnibhaga, but felt itself not called upon __ 
to divide the estate according to law and left it to parties if | 
discontented with the management of the head to sue for parti- 
tion. — The property continued in the hands of the senior 
branch. The question was as to whether the family 
had become separated. | Their Lordships hold, agree- 
ing. with the High Court, that it had "not become | 
separated by reason of the proceedings. This -is how 
their, Lordships - explain „the previous decisions. “The -. 
e fact that any 2 of a joint family has separated himself - 
(1904) ILR 30,C 725 {P C). A 
3. (1936) TLR 43 C tou gx ML J ass (P C). 

4 (1917) TLR 39 A 496: gMLJ a (PO. 
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from his/6d-parcetiers may Be- proved by his suing for pattition ' 
ofthe joist’ family property and'if the sult! is ‘decreed the date?! 
eof -his'severante from’ the' joint ‘family. will; if nothing»elselis’ ' 
proved; be-treated’ as the'date-when'the suit was instituted; iin.’ 
Kédarnaik:-v. Rater Singh: (5) la member. ‘of e joint’ Hindu: : 
family. had filed'.a- plaint claiming:a partition ibut afterwards ui 
had: withdrawn it and the Board held that.no severance of : 
joint status resulted. Their Lordships see no reason to de-: 
part from that view although such a plaint, if withdrawn .. 
would, unless explained, afford evidence that an intention to 
separate had been entertained [Girja Bai v. Sadashiv Dhundi- 
raj (3) and Kawal Nain v. Budh Singh (4)]. No effective 
decree can be made for a partition unless all the co-parceners 
whose addresses are known are made parties to the | 
suit. In the case under review, there was that defect in 
the proceedings relied upon. This case illustrates the difh- 
culty in carrying out consistently the theory of separation by | 
unilateral declaration. Kedarnath, v. Ratan Singh (5) was 
before the new theory and is naturally inconsistent with the 
later decisións in which that case was not noticed. ` Asa re- 
sult, we have an attempt at reconciliation which is hardly satis- ` 
factory. Both the céntradictory decisions and the explanation” ` 
are’ by their Lordships "and rig latest decision will naturally = 


govem. 


-MAINA Bint u. CHAUDHRI VAKIL AHMAD, A L.R, = 
47-AlL.2 50: 48.M L J 667. (P.C.)._ AA IA 
-The point.in' this..case was. one of. res. s. judicata. The. 
plaintif,.a Muhammadan, had sued previously for his share... 
of his ancestor's estate and got a decree for the same on cdhdi- 
tion of his paying the dower debt due to the widow (defend- 
ant) within a specified time. He had failed to comply with 
the condition and his suit stood dismissed. The question was - 
whether that judgment precluded him from suing again some 
years after on the footing that the widow had parted with 
possession and as such had forfeited her right to retain posses- 
sion entitling him to an ynconditional decree for possession of 
his share, in the alternative, on payment of the amount found 
due to her on taking accounts in respect of profits accrued 
since the date of the previous decree. The argument was 
that the position of the widow was analogous to that of a 
usufructuary mortgagee and just as a second suit for redemp- 
tion would not lie, a second suit for recovery of the property 
held by = widow in lieu of al also would not lie. Their. 
(1916) I L R 43 C 1081: L J ass (P C). 
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Lordships reject the argument as one based on a wholly false 
analogy, there being no resemblance between the position of a 
mortgagee whose rights are derived from agreement with the 
mortgagor and that of a Muhammadan widow whose right to 
retain the property possession of which has been peaceably and 
lawfully acquired by her is one conferred by Muhammadan 
Law. “The right to get immediate possession of the land 
at the date when a-suit to recover is in fact instituted is a 
wholly different thing, a wholly different res” their Lordships 
say, “ from the right to recover it at some future time and 
possibly under wholly altered circumstances. The non-ful- 
filment of the condition attached to the decree in the earlier 
suit only extinguished the right to recover immediat¢ possession 
as actually claimed and would not and did not extinguish the 
rights of the plaintiffs to the inheritance of or their rights to 
recover possession of the lands at some future time.” Their 
Lordships accordingly hold that the second suit was not 
barred. 


Their Lordships also hold that the alienees were not en- 
titled to retain possession till the dower debt was paid for 
the sufficient reason that the right (assuming it could be trans- 
ferred) had not been transferred to them, all that was trans- 
ferred to them being the property which the widow claimed 
to be entitled absolutely in the events that had happened. This 
appears like a very technical view unless it is to be supported 
on the ground that the right of the widow is not in the nature 
of an interest in land but a mere personal right. If it was 
an interest in immoveable property, having regard to S. 8 
of thé Transfer of Property Act, that interest would have 
passed to the transferee. 


` Their Lordships furtkgr hold that the widow had lost 
her right to retain possession by parting with it in favour of 
the alienee. Obviously that was not her intention but if her. 
right was incidental to the fact of possession, if that posses- 
sion was lost, her right ceased. 


Another point also requires to be noticed. Their Lord- 
ships hold that although the previous judgment did not operate 
as res judicata so as to bar the plaintiff from suing afresh for 
possession, it did bar him from re-agitating the question 
as to the amount due by way of dower, and as to the state of 
accounts on the date of the decree. From this it is clear that 
in their Lordships’ judgment the dismissal of a suit has not 


the result necessarily of wiping out all the findings in favour 
of the plaintiff. 
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ÅSKARAN CHOUTMAL v. THE E. I. Ry Co., IL R 52 Cal. 
386. 


The question that arose in this case as to the limits of 
Counsel’s power to compromise suits by settlement outside the 
Courts is one of great importance and it is somewhat strange 
that there is no decision either in England or in this country 
directly dealing with the question. Notwithstanding the doubts 
expressed by B. B. Ghose, J., sitting with Walmsley, J., 
in the case noted at p. 390 doubting the expediency of import- 
ing into this country the English rule as to the authority of 
Counsel to compromise actions in the course of its conduct or 
trial in Court, there seems to be a large body of judicial 
opinion that Counsel have such a power irrespective of the 
client’s instructions in that behalf and even contrary to the 
instructions of clients, provided that such instructions were not 
known to the opposite party. Jang Bahadur Singh v. Shanker 
Rai(1); Nilmoni Chaudhuri v: Kedar Nath Daga(2); Nundo 
Lal Bose v. Nistarini Dasst(3), B. N. Sen and Bros, v. Chum 
Lal Dutt & Co. (4). Since the decisions of the House of 
Lords in Neale v. Gordon, Lennox (5), it has been considered 
that if the client has imposed any conditions on the Counsel’s 
right to compromise but Counsel compromised without regard 
to the conditions, the compromise will not be given effect to by 
the Court provided that the limitation is brought to the 
notice of the Court before a judgment by consent is drawn up. 
Shepherd v. Robinson (6). There are some observations 
against the authority of Counsel to compromise actiéns by 
arrangements outside the Court by Lord Cranworth in Green 
v. Crockett (7); but the manner of the reporting adopted in 
the case and some of the later observations therein detract to _ 
some extent from the case being treated as an authority on the 
question. In the absence of any clear and binding authority 
on the point, the discussion by Page, J., in the case under 
notice is particularly valuable. The conclusion arrived at by 
the learned Judge after examining all the cases having any 
bearing on the question is that unless such a compromise is 
authorised by the party or subsequently ratified by him or his 
agent, it is not hinding on the party and cannot be made a rule 
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of Court. This would clearly be the case in respect of all com- 
promises effected by pleaders or vakils. They cannot unless spe- 
cially authorised in that behalf compromise matters in suit. See 
Jagapati Mudaliar v. Ekambara Mudaliar (8), Sourindra 
Meth Mitra v. Heramba Nath Bandopadhyaya{g),and Thenas 
Ammal v. Sokkammal (10). It must be pointed out here that 
in the last noted case there are some observations against the 
applicability of the English rule as to Counsel’s authority to 
compromise in this country. Those observations if they 
were meant as a statement of the law were obiter and opposed 
to the decisions referred to above. The authority of solicitors 
in England to compromise actions without reference to the 
client’s instructions has been well recognised in the decisions. 
See Welsh v. Roe (11). But it is not clear whether this power 
has been recognised in this country. In America the weight 
of authority seems to be against it, see Jagapati Mudaltar v. 
Ekambara Mndaliar (8) and it is likely that it may not be 
recognised here. Indeed, there seems to be no reason why the 
authority of solicitors in this respect should stand on any 
different or higher footing than that of vakils or pleaders. 
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CHIRANJILAL RAMLAL v. B. N. Ry. Co., Lro., IL R 52 
Cal. 372. 


Mr. Rustomji in his well-known commentaries on the 
Indian Limitation Act has adversely commented on the observa- 
tions bf D. Chatterjee, J., in Radha Shyam Basak v. Secretary 
of State for India (1) restricting the operation of Art. 31 as 
it stands at present to liability founded on torts and holding 
that in cases of contractual liability Art. 115 would be the 
appropriate article applicable. The decision under notice gives 
judicial support to the comments of Mr. Rustomji and there 
is great force in the observations of Page, J., in the present 
case that whatever might have been the true scope of the arti- 
cle before Act X of 1899 which introduced the words “ non- 
delivery of or ” in the article, there can be no doubt that after 
the amendment, Articles 30 and 31 apply to all kinds of lia- 
bility whether contractual or tortious on the part of carriers. 
If any reason has to be given for allowing the shorter period 
of one year for suits against a carrier, it is to be found in the 
judgment of Spencer, J., in his order of reference in Fenkata- 
subba Rao v. The Astatic S. N. Co.(2) where the learned Judge 
observes thatthe legislature wanted to provide exceptionally 
for the case of carriers on account of the difficulty of investi- 
gating’ and settling claims preferred against them after a long 
lapse of time in respect of a few articles out of the quantity of 
goods that are constantly passing ‘through their hands. The 
` very question that arose in this case' came up for consideration 
inthe Full Bench case in Venkatasubba Rao v. The ‘Asiatic 
S. N. €o. (2) where Mr. Justice Seshagiri Aiyar forcibly sup- 
ported in his order of reference, the view that the article even 
as it stands now does not extend to cases of breaches of contract, 
but the Full Bench held that it extended to all kinds of liability. 
Mr. ‘Justice Digambar Chatterjee does not refer to this Full 
Bench decision in Radha Shyam Basak v. Secretary of Siate 
Jor India (1) but only refers to the older cases prior to the 
Act of 1899. Even prior to that amendment it was held by 
Farran, J., in Great Indian Peninsula Railway Co. v. Raisétt 
Chandmull (3) that the article was comprehensive in its scope 
as the liability of a carrier could ordinarily be rested both on 
a contract and a tort ; but the current of authority the other 
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way was too strong with the result that the legislature had to 
step in and make the matter clear. Again there seems to be 
no reason as pointed out in Mulsaddi Lal v. B. B. and C.l. Ry. 
Co. (4) and by Page, J., in the case under notice to restrict e 
scope of the article to actions by consignees alone when the 
language of the article is general in its terms. 


Har BAksH SINGH v. DaL BAHADUR SINGH, |. L. R. 
47 All. 186. | 

In this case there is an interesting discussion as to the 
limits to the doctrine of incorporation or accretion. That doc- 
trine has come up for discussion with reference to joint family 
estate, widow’ s estate and with reference to special rules of suc- 
cession imposed by custom, statute or grant. Whatever latitude 
there might be in other cases, so far as statutes and grants are 
concerned, in the absence of any express provision relating to 
such incorporation, it is fairly well recognised that there cannot 
be any process of incorporation by the action of individuals 
by which the rule can be made applicable to the estate so in- 
corporated. Such a statutory provision has been recently incor- 
porated into the Oudh Estates Act by an amendment of ‘1910. 
The Hindu Law recognises the doctrine in the case of widow's 
estate as well as joint family estate. Similarly custom seems 
to recognise it in the case of impartible estates. The requi- 
sites of an incorporation vary in each of these cases. In the 
case of jojnt family the blending of the incomes of self-acquisi- 
tion and joint family property might lead to that inference. In 
the case of the widow, the Bengal doctrine apparently i is that 
if she does not show 4 clear intention to keep acquisitions out 
of the income of the husband’s estate separate, they are 
presumed to be incorporated, while the view obtaining i in Mad. 
ras is that unless she shows a clear intention to incorporate the 
presumption is that she keeps them separate. In the case of im- 
partible estate mere blending of the income of the estate with 
that of any other separate estate cannot, in the slightest degree, 
give rise to any such inference.. For, as pointed out by their 
Lordships of the Privy Council in Rani Jagadamba Kumari v. 


Wazir Narain Singh (1) ‘the income when received 
is the absolute property of the owner of the impartible 
, estate. It ditters* in no way from property that 


1 LR (igaa) sol Ad 
4 (1920) ILR 43 A 390 


* 


XLIX] ‘THE MADRAS LAW JOURNAL (N. L C.). 27 
3 Ne 


he might have gained by his own effort, or that had come to 
him in circumstances entirely disassociated from the ownership 
of the Raj. Itis a strong assumption to make that the in- 
come of the property of this nature is so affected by the source 
from which it came that it still retains its original character.” 


Even apart from incorporation, Mr. Justice Kanhaiya 
Lal refers to a presumption (though rebuttable) that the same 
custom that governs the estate also governs property acquired 
out of it relying upon Nawab Ibrahim, Ali Khan v. Nawab Mu- 
hammad Ahsan Ullah Khan (2) and Murtaza Husain Khan 
v. Mahomed Yasin Ah Khan (3). Both these were 
cases relating to Muhammadans in whose case, if a custom of 
special succession relating to ancestral property is established. 
the same rule should be presumed to govern the other property 
as well for there is no basis for the distinction between one 
kind of property and another under that law. The same rule 
might apply to parties who are governed by purely customary 
law and in respect of whom there is no statutory presumption 
that they are governed by Hindu Law. In the case 
of Hindus, the rule is that they are governed by that law except 
in so far as custom has been proved to govern. 
“Where a custom is proved to exist it supersedes the general 
law, which, however, still regulates all outside the custom.” 
Ram Nundun Singh v. Janki Koer (4), Neelkisto Deb’ Burme- 
no y. Beerchunler Thakoor(s).In the case of ordinary Hindus, 
therefore, from the mere fact that a custom governs the descent 
of a particular estate, it is impossible to presume that it governs 
the property acquired by him out of the income of the estate. 
Mr. Justice Kanhaiya Lal notices the difficulty but the explana- 
tion that he gives seems to ignore the fact that the income of 
the property stands on the same footing as any separate pro- 


perty of the man. 
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1 t i'a 


faai eee AA 


BHAGWAN Das v. SuRAJ Prasan, I. L. R. 47 AL. 217. 


We had a discussion somewhat analogous in the Madras 
High Court as to rent sales whether the Civil Court could set 
aside these sales for irregularity but it was never doubted that 
the Civil Courts could do so when fraud was proved. Herc 


a. LR (rgtx) 99 LA 85. 3. LR (1916) 43 1 A 269. 
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the question was whether a sale by the Collector in execution 
of a Civil Court decree could be impeached on the ground of 
fraud: Inthe view of the Court that O. 21, R. 92 did not 
apply to sale by the Collector, there could be no doubt that a 
suit lay for the-purpose. 


+ 


MUHAMMAD IBRAHIM v. ALTAFAN, I. L. R. 47 All. 243. 

In this case a curious point of Muhammadan Law as to 
‘annulment of marriage on the ground of impotency of the hus- 
band arose. Under that Law in such acase the 
husband is entitled to be given access for a year more and 
if he fails to consummate marriage even during that period, 
the marriage is to be annulled. There were somewhat analogous 
rules under English Law. for instance, at one time, three years’ 
co-habitation was insisted upon before annulment could be 
ordered and similarly if the Court was not satisfied as to the 
{acts it would suspend the decree in order that further attempts 
might be made at consummation. These peculiar rules are 
no longer held binding and annulment has been ordered 
in recent times after much shorter period of co-habitation 
and .‘with no further period of probation. The 
‘learned Judge thought that the rule was a rule of substantive 
law and not one merely of evidence. In Muhammadan Law, 
as in other systems of law, in the guise of a rule of evidence, 
"there is so-often to be found a rule of substantive law. 


t 
+ 
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. SECRETARY OF STATE FOR INDIA v. RAMANU JACHARIAR, 
L. L. R: 48 Mad. 282 : 47 M. L. J. 780. 

'This is a very important judgment in that it is the’ first 
judgment: of. its kind in the Madras High Court which - lays 
down that the settlement binds, the Government during the 
period of 30 years and a suit will lie if the Government acts 
contrary to it. Owing to the somewhat wide language of 
S. 58, Revenue Recovery Act, there was a vague feeling though 
there was no express decision to that effect that the Govern- 
ment's action, though improper, could not be the basis of an 
action in Civil Courts. .The dictum of the Privy Council in 
Prasad Rao v. The Secretary of State for India (1) helped . 


the Conclusion: 


f 


THE PRESIDENT, TALUK Board, FIOSPET v. CHANDRAPPA 
I. L. R. 48 Mad. 309 :47 M. L. J. 774. 


The question in this case was whether a person ceases to 
be an Honorary Magistrate the moment he sends in his resigna- 
tion or only when his resignation is accepted by the Local 
Government. It was held following the decision in Sudarsana 
Rao v. Christian Pillai (2) that he ceases to hold 
office only when the resignation is accepted. It may be right 
enough to say that no trust (all public offices are in the nature 
of trust) can be renounced without the consent of the beneficia- 
ries unless a power-of renunciation is given expressly in the 
deed of trust or by the authority creating the trust. In other 
words, the right of resignation does not inhere to every office. 
But where the right of resignation is given, the raison d’etre 
for the rule disappears and the resignation terminates the office 
unless of course the very deed or authority requires any fur- 
ther act to be done before the resignation takes effect. 
Though the Statute should prescribe that some further act 
should happen before the vacancy occurs, sich as a declara- 
tion by the Council that the office has become vacant, if the 
declaration is compulsory, the member cannot-revoke his resig- 
“nation or take part in or discharge the duties of his 
office after the resignation. The Queen v. The Mayor and 
Town Council of Wigan (3) and Pease. v. Lowden (4). 
Directors of companies, for instance, cannot re- 
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sign their office without the consent of the Corporation but if 
the articles authorise resignation, the resignation takes effect 
independently of acceptance by other directors or by the com- 
pany.. 5 Halsbury 241. As Lindley, L. J. puts it in Finch 
v. Oake (1) “there is no law that a resignation that cannot 
be refused must be accepted before it can take effect.” This 
point of view. is well brought out in Paine on Elections by 
reference to American authority. 


Boarp OF REVENUE v. SOUTH INDIAN Railway Co., 
Lro., I. L. R. 48 Mad. 368 : 48 M. L. J. 461. 

Though i in the abstract, the difference between a lease and 
a license is very clear, in practice it becomes often difficult to 
say whether a particular transaction is a lease or a license and 
the-difficulty is enhanced not unoften by'loose use of words, such 
as rent, re-entry, etc. Here the Special Bench had to decide 
whether the document in question which conferred the privilege 
of stacking coal on the Municipality of Chidambaram was a 
lease or merely one granting a license. On a construction of the 
whole document, their Lordships held that the document con- 
ferred only a license and the circumstances that. weighed with 
them were first that it was not competent for the South Indian 
Railway Company to grant a lease and secondly there was an 
express clause which said that nothing. therein contained should 
be construed to create a tenancy. One should think as the 
House of Lords thought in a recent case with respect to con- 
tract which wound up with saying that nothing in the document 
should be construed as.giving rise to a contractual liability but 
that the document should be construed merely as giving rise 
to a debt of honour, that the clause was conclusive as to its not 
amounting to a lease though it is generally true that it is not 
what, the parties call a transaction but what the transaction 
having regard to the terms as a whole in fact is that gives the 
transaction its appropriate character. In Glenwood Lumber 
Co. v. Phillips (2) the Privy Council construed a document 
purporting to grant a license as really amounting to a lease. _ 
the chief characteristic of the latter being’ according to 
their Lordships a right to exclusive possession, 
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-~ ‘Mussamat Hira Bibi v. Ram Hart Lat, 49 M. L. J. 
240 (P. C.). 

The decision of the Judicial Committee in this case will, 
it. is hoped, settle a vexed question in the Law of Evidence 
dealing with the proof of documents required by law.io be 
atfested. . The trend of the recent pronouncements of the 
Judicial Conimitter has been more and more towards a rigor- 
ous insistence on the observance of the formality of attestation 
according to law in the case of such documents. As re- 
gards documents whose attestation is optional, a party is free 
now as ever to give such evidence as he pleases. Even where 
it is compulsory, the earlier view of the Courts in this country 
was to treat the attestation as a common formality and hold 
the document to be sufficiently proved, if they were satished as 
to the genuineness of the document, though, no doubt, there 
were a few cases now and then sounding a stricter note. But 
the turn towards the stricter, view was made when the Privy 
Council ruled in. Shamu Patter v. Abdul Kadir Ravuthan (1) 
that the persons signing as witnesses must be present at the 
execution of the instrument and sign their names after seeing 
the actual execution of the same [see\also Ganga Prasad Singh 
v. Ishri Prasad Singh (2) and Paderath v. Ram Narain 
Upadhia (3)]. 

The exact scope of, S. 70 was, however, | by no means 
clearly laid down. “An early case in Jogendranath v. Nitya 
Charan (4) decided that the admission of a party during trial 
will not dispense with the necessity of calling the attesting wit- 
nesses, though in that case, on the facts the Court présumed 
valid attestation. It may be mentioned here that it was also 
doubted whether the admission of execution mentioned in 
S. 70 referred only to one made in the course of the trial. 
[See Asharfi Lal y. Mt. Nannhi (5); also Raj Mangal Misir 
v. Mathura Dubain (6), Abdul Karim v. Salimun (7) and 
Hori Lal v. Bhagwan Bakhsh (8)\|. The case in Jogendra 
Nath v. Nitya Charan (4) was strongly criticised by Messrs. 
Woodroffe and Ameer Ali in their book on Evidence as over- 
looking the situation of S. 70 in the Act.and the later decisions 
of that Court have almost uniformly declined to follow that 
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decision [Satish Chandra Mitra v. Jogendra Nath (9) and 
Shib Charan v. Bepin Behary (10)]. But some cases have 
held that unless it is an unqualified admission of execution, 
i, e., ah admission “ plain and simple, capable of being con- 
strued as an admission of due execution in the presence of the 
attesting witnesses,’ the party using the document may have 
to prove the attestation, and reliance is placed for this qualif- 
cation on the difference between “ execution ” and “ signature ” 
in Ss. 70 and 69. [Arjun Chandra v. Kailas Chandra (11) ]. 
The Allahabad High Court also has been of the same view. 
[See Asharfi Lal v. Mt. Nannhi (5); Radhe Shiam 
v. Chunni (12){]. But in Bombay the decisions have not been 
quite so uniform and they divide these cases into three classes : 
(1) Cases where it is apparent on the face of the document 
that the attestation has not been proper; (2) Cases where 
the party has been put to proof of attestation of the docyment; 
(3) Cases where, on the face of it, the attestation 
is proper and the pleadings do not raise any issue about 
it. In the first two cases they hold that the admission of 
execution does not dispense with the proof of attestation and 
in the third that it does dispense with such proof as against 
him. [See Jagannath Narsingdas v. Ravji (13) and Dali- 
chard Shivram v. Lotu Sakharam (14). 


In England it seems to be the law that the attesting wit- 
ness must be called even though the document be one the exe- 
cution of which is admitted by the party to it. And‘under 
the Common Law, before the Common Law Procedure Act, 
it was $o even in the case of a document to the validity of which 
attestation was not requisite. . ‘ The general rule which re- 
quires the production of an attesting witness, when the validity 
of the instrument depends upon its formal attestation is so in- 
exorable that it applies even to a document the execution of 
which is admitted by the party ta it; and that too, though 
such admission be deliberately made in open Court, or even 
in a sworn answer to interrogatories ‘delivered by the parties 
to the case.” [Taylor,.S. 1843.] In some Acts express 
provision is made to the effect that a document required by that 
Act to be attested may be proved by the evidence of a person 
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who is able to bear witness to the requisite facts without calling 
the attesting witness or witnesses or any of them. 


Their Lordships of the Judicial Committee have now 
definitely ruled in this case that before the admission of execu- 
tion can be relied upon, it must be proved to be a document 
duly attested, thereby inclining to the view of Mr. Das, J. 
[the High Court judgment is reported in Musammat Hira 
Bibi v. Ramdhan Lal (15)] that the rule as to 
attestation is a rule of law affecting the validity of the 
instrument and not merely a rule of evidence affecting the proof 
of the document. The effect of so holding will be even to 
go farther than the Bombay decisions and to compel a party 
to prove attestation unless there be a specific admission by the 
party in the pleadings as.to valid attestation. It is to be re- 
membered that in this country when a document fails as a 
mortgage, it does not even serve to create a charge [Ram 
Narain Singh v. Adhindra Nath M ukheryi (16)'] and possibly 
also that secondary evidence of execution cannot be given by 

“ presumptive or other available evidence ” in the absence of 
the proof of the handwriting of witnesses. [See Bobardhan 
Das v. Hari Lal (17)]. 


~ 





MANAVEDAN TIRUMALPAD v. Messrs. Parry & Co., 
49 M. L. J. 390. ; 


We agree that it is only in cases where there is, some in- 
compatibility between the enjoyment under the new lease and 
the enjoyment under the prior lease that the second will involve 
a surrender of the first; but, to go further and say (in the 
words of Ramesam, J.) that even where the leases are of the 
same kind, and the terms of the second are somewhat inconsist- 
ent with the first, no surrender of the first need be implied, 
seems to us to ignore the illustration appended to S. 111 of 
the Transfer of Property Act itself. After the decision of 
the Privy Council in Mahomed v. Yeoh (1) illustrations 
appended to the sections of a statute must be regarded. very 
much as part of the statute itself and cannot be rejected, except 
as a last resort, when they are repugnant to the sections. 

Of course, where the new lease fails as not being valid, 
there can be no surrender of the old lease, for, as pointed out 
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in Jamini Mohan Sarkar v. Debendra Narayan Singh (2), the 
“new lease ” in the illustration to S. 111 must reasonably be 
construed as a new valid lease. On the assumption that the 
new lease only overlaps the first, his Lordship „Justice 
Ramesam naturally concludes that there is, a cancellation of 
the first only for the period for which it ts overlapped by the 
“second.” We submit that this is not correct either, for the 
illustration says that on the lessee accepting a new lease, the 
old lease is determined and this is in accordance with, the 
English Law [Foa on Landlord and Tenant, p. 696, Crowley 


v. Kitty (3)i]. 


Baron Parke in Lyon v. Reed (4) says that “ the reason 
why such acceptance of a new lease operates as a surrender uf 
the: first is because the lessee, by accepting the new lease, has 
been party to an act, the validity of which he is estopped after- 
wards from disputing.; and which would not be valid if the 
first lease continued to exist, for he would be estopped from 
saying that the lessor had not power to make the lease.” The 
power of the lessor therein referred to is not, as Justice 
Ramesam assumes,the power to put the lessee in possession,but 
the power to grant the new lease, for there cannot 
be two concurrent tenancies of the same premises. In 
these cases the implied surrender occurs because the lessor does 
and the lessee assents to an act which is inconsistent with the 
continuance of the original lease. 


* 


t 1 = 
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HANMANT GURUNATH v. RAMAPPA LAGAMAPPA, I. L. 
R. 49 Bom. 309. 


The main question that arose in this case was whether the 
alienee from a ward after his attaining majority could avail 
himself of Art. 44 of the Limitation Act and sue for setting 
aside an alienation of the property by the minor’s guardian 
when he was an infant, within three years of his attaining 
majority. . The question is one of considerable difficulty and 
the learned Judges refrained from deciding it and disposed of 
the case on other grounds which are not easily intelligible. The 
learned Judges, however, express their inclination against the ap- 
plicability of the article to suits by alienees from the ward after 
his attaining majority. Although the terms of the first column 
of Art. 44 refer to a suit by a ward after attaining majority, 
it has been held by a Full Bench of the Bombay High Court in 
Fakirappa Limanna v. Lumanna bin Mahadu (1), that a per- 
son claiming under the ward would be affected by Art. 44 and 
if no suit is brought within three years of his attaining major- 
ity, the person claiming under him will equally be barred. Even 
this point is not without conflict as will be seen from Abdul 
Rahman v. Sukhdayal Singh (2). The reason of the rule in 
Fakirappa Limanna v. Lumanna bin Mahadu (1) isto be 
tound stated by the Privy Council in Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (3) that after the lapse of three 
years under Art. 44, the right to the property is extinguished 
under S. 28, whether it is of the ward or of those claiming 
under him. If thus the disability to sue after three years 
attaches to the persons claiming under the ward it may be ar- 
gued with some force that an alienee from the ward after at- 
taining majority may be entitled to sue within three years after 
his attaining majority. It is difficult to believe that if the ward 
dies shortly after attaining majority his heir cannot sue under 
Art. 44 within three years after the prescribed date. The 
question cannot, we think, be easily disposed of by saying that 
Art. 44 is merely an illustration of Ss. 6 and 7 of the Act rely- 
ing on the Full Bench decision of Doraisami Serumadan v. 
Nondisami Saluvan (4), because whatever may be said of the 
personal disability of the infant when he is under age, there 
can be no such. personal disability attaching to him after he 
attains majority to lead to the conclusion that Art. 44 aftords 
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a personal protection to the ward. Further, as pomted out 
in the arguments in the case under notice, Art. 44 abridges in 
many cases the period of limitation allowed by S. 6, as for 
instance when the alienation by the guardian is made a few 
months before his attaining majority in which case he will be 
barred under Art. 44 if he does not sue within three years 
after attaining majority, although he would seem to have a 
longer period under Ss. 6 and 7 of the Act. We may also point 
out that the reasons which led to the alienee from the minor 
not being entitled to the exemption provisions in S. 6 of the 
Act which makes provision for some classes of representatives 
based on the rule of expressio unius, can have no application to 
cases falling under Art. 44. These considerations would tend 
to show that a person claiming under a ward after majority 
might invoke Art. 44 in his favour. 


The other point raised in the case as to whether the alienee 
from the ward after attaining majority can get a decree for 
possession against the purchaser from the guardian of the minor 
under a sale which was not binding on the minor is again not 
quite clear even though the guardian of the minor is a party 
plaintiff in the suit. If, as is suggested in one portion of the 
judgment, all that the alienee purchased was a mere right to 
sue the former purchaser from the guardian and such an aliena- 
tion was bad under S. 6 (e) of the Transfer of Property Act, 
it is by no means clear that he can rely on his contract and en- 
force it even against his alienor by specific performance or 
otherwise. If the alienation of the right to sue is bad, the 
contract to sell the right to sue would seem to be equally bad: 
Cf. Sri Jagannadha Raju v. Sri Raja Prasada Rao (5), 
Annada Mohan Roy v. Gour Mohan Mullick (6) and Auman- 
chi Auryaprabhekara Rau v. Gummudu Sanyasi (7) which are 
cases under the analogous provision of S. 6 (a) of the Trans- 
fer of Property Act. If this is correct, the only person who 
could sue the former purchaser from the guardian and recover 
the property sold would be the ward himself and not his 
alienee at all. It seems, however, doubtful whether what is 
sold by the ward after attaining majority in the case under 
notice is a mere right to sue and not property.Cf. Venkatestcara 
Aiyar v. Raman Nambudri (8). : . 
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IMTAZ-UN-NISSA v. CHUTHAN Lat, I. L. Rig pala 


This case in so far as it holds that the objection taken ages 
not come within S. 47 seems to be opposed to the, of 
Privy Council in Ramabhadra ` Naidu vy.’ Kadir a8 Beh 
Naicker (1), whether the purchaser is or is nota WAO arh? 
tive of the decree-holder, the question is obviously’ ohe' Hung 
to execution as to what is-included in the decree and what 
could and has been validly sold under the decree.: whether 
point decided, viz., that the application was barréd by [OQw:2:45. 
R. 92 seems to be equally open to exception — the o not 
being one raising a question of fraud or irregularity. in, the con; 
duct or publication of the sale. Jit aaa a 


a ANJ ae 


In re, TURKA Hussain Saves, IL R EM. 385 : Fe 
MLJ 661. brhan 


! its 
This case points out the impropriety of disposing. 7 ci ; 
nal appeals on the day of the presentation of the appe sie ; 
observations are very valuable and it is hoped that due ab 
tion will be paid to them. 








| KALYANJI v. RAM DEEN Lata, IJ. L. R. 48 M. 395 : 48 
M. L. J. 290. 


Appeal against an order under S. 476, Criminal Procedure 
Code, passed by the Presidency Small Cause Court lies accord- 
ing to this ruling to the High Court and not to the Full Bench 
of the Small Cause Court. The conclusion is based on two 
grounds: first,that the Small Cause Court sitting to hear appeals 
under S. 38,is the same Court as the one disposing of the suit ; 
secondly, that S. 38 is not a case of appeal at all and the Court 
hearing it cannot be said to be one to which appeals ordinarily 
lie. The former ground, though much trotted out once, has 
become somewhat shaky since the decision of the Privy Council 
in Sabitri v. Savi (2), but we think the 
latter is a sufhcient ground for the decision and is 
also a sound basis for the decision. Neither S. 96, Civil Pro- 
cedure Code, nor S. 195, Criminal Procedure Code, necessarily 
connotes the ideasthat the two Courts should be distinct. The 
appeal may be from the same Court to the same Court. <A 
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further question arose in the case as to whéther the appeal e 
should be heard by the Appellate Side or the Original. ` On 
this point the Bench followed the earlier decision in 
Munisamy Mudalier v. Rajarainam Pillai (3) which held that 
the side of the High Court which should hear the petition 
should be determined by the nature of the application. 





APPICHI GOUNDAN v. KUTTIYAMMAL, I L R 48 M. 388 : 
48 M LJ 187. 

This decision brings into prominence the quasi-civil nature 
of the proceedings under S. 488, Criminal Procedure Code 
and the hardship caused by applying the rules of criminal pro- 
cedure to such proceedings when the respondent is a lunatic. 
But in these proceedings non-compliance with the 
order results in imprisonment of the respondent and, as such. 
the application of criminal procedure cannot be said to be in- 
appropriate. The remedy is to provide an alternative sum- 
mary civil procedure for such cases. 


BA AAA 
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HANMANT SUBBAYA v. KRISHNA MANJINATH, I. L. R. 
49 Bom. 604. 


A widow in possession of her husband’s estate alienated 
a part of it for no justifiable purpose and then made an adop- 
tion. The adopted son died some years afterwards and the 
widow then made a second adoption. The second adopted 
son sued to set aside the alienation by the widow and the learn- 
ed Judges have held that he would have a cause of action from 
the date of his own adoption and that the lapse of 12 years 
from the date of the first adoption is immaterial. We venture 
to doubt the correctness of this view. There are no doubt 
some difficulties in the way of regarding the second adopted 
son as the “legal representative’ of the first adopted son, but 
it nevertheless seems to us difficult to sustain the conclusion in 
this case. 

Though as early as in Vellanki Peikar Krishna Rao v. 
Venkata Rama Lakshmi (1) the Judicial Committee recognised 
the validity of an adoption made by a mother on the death of 
-her son and in Suryanarayana v. Venkataramana (2) the power 
of the mother to make a second adoption on the 
“death of the first adopted son has algo been recognised, it 
has never been definitely. laid down what the principle is, on 
which the later adopted son divests the mother of the estate 
which she had taker as.heir to her first son. | In Ramaswami 
Ayan v. Venkataramaiyan (3) the Privy Council left this 
‘question open. In Rai Jatindra Nath Chaudhuri v. Amrita 
“Lal Bagchi (4) a Bench of the Calcutta High Court held that 
notwithstanding the doubt suggested in Ramaswami Atyan v. 
Venkataramatyan (3) the decision in Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshmi (1) warrant- 
ed the view that the second adopted son would divest the 
mother of the estate which she had taken as heir to her first 
son and the learned Judges justified this on the ground that 
the act of adoption is the voluntary act of the widow and that 
its very object is to create an heir to her husband. [See. also 
Trevelyan, J. in Amrito Lall Dutt v. Surnomoni Dasi(s) and 
Jamnabai v. Raychand Nahalchand (6), Ravji. Vinayak v. 
„Lakshmibai (7) and Lakhmi Chand v. Gatta Bai (8). Com- 
menting on this decision, Mr. Sarkar Sastri says that 
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the case for divesting the mother is' even 
stronger in the case of Mitakshara families, for the 
second son may be regarded asa co-parcener with his 
brother by assuming the fictional existence of the second son 
to date from the moment of the death of the adoptive father. 
He also supports the decision on the equitable ground that 
otherwise the adopted son will not even be entitled to claim 
maintenance during the mother’s lifetime, whereas in.the other 
view, the mother will certainly be entitled to maintenance and 
could even protect herself by any reasonable. ante-adoption 
agreement. Messrs. West and Buhler suggest that in such 
cases the widow must be understood to be in possession as a 
kind of ‘manager’ during the interval between the death of 
the first son and the adoption of the second. It is difficult to 
find acceptanct for this view at the present day in view of the 
reasons put forward by Bhashyam Aiyangar, J., in Sriramulu 
v. Kristamma (9) which are equally applicable to this stage 
of the widow’s possession. There can be no doubt that the 
first son took the property as full owner and on his death suc- 
cession has to be traced to him [see Desai v. Desai (10)I]. 
Prima facte the mother being the nearer heir, the second 
son could not divest her onthe assumption that he was 
fictionally in existence at the date of the first son's death and 
therefore reliance has to be placed upon the further fiction that 
he was in existence at the date of his adoptive father’s death. 
But this fiction cannot help to support the view taken by .the 
learned Judges in this case ; for pressed to its logical result 
it would lead to the conclusion that the right of the second son 
to question the alienation might have become barred even be- 
fore he was actually adopted. 


The right of the adopted son to question an alienation by 
his mother is held to date from the moment of his adoption, not 
upon the fiction of his existence from the moment of his father’s 
death, but upon the ground that the widow’s estate held by his 
mothér came to an end on the adoption (See Mayne’s Hindu 
Law, S. 197). In this view the estate in virtue of which the 
alienation was made must be held to have terminated once for 
all when the widcw made the first adoption. The estate which 
she may subsequently take on the death of the first adopted son 
is acquired by her in a different character altogether and the 
termination of that estate by the second adoption cannot pro- 
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perly be regarded as furnishing to the second adopted son a 
fresh cause of action for impeaching an alienation which the 
lady made not in her new character(in which case the second 
adopted son would have a cause of action from the date of his 
adoption) but in her former character. 

Looking at the matter in another way the case may be put 
thus: The first adopted son could undoubtedly have sued to 
recover. possession from the alienee and if he allowed twelve 
years to elapse without so doing, the alienee would acquire 
an absolute title by prescription. If, thereafter, the estate 
passes to the widow on the first son’s death and the widow then 
makes a second adoption it seems to us impossible to suggest 
that the alienee’s prescriptive title can be disturbed by the 
second adoption. Can it make any difference in principle if 
the first adopted son dies before the expify of twelve years from 
the date of his adoption or the acquisition of a prescriptive title 
by the alienee ? 

A question may indeed arise whether, if the first adopted 
son should die within twelve years of the adoption and the 
inother should succeed to the estate, she could as heiress of her 
son assert his right to impeach the alienation which she had her- 
self made when in possession as heir to her husband. If she 
could do so at all, it must only be on the cause of action that 
had accrued to the adopted son and certainly within the period 
.of limitation from the accrual of that cause of action. If she 
allows the period of twelve years from the date of the adeption 
to. expire, is it possible to suggest that the second adopted son 
when he seeks to dispute her alienation can get over the pres- 
criptive title of the alienee ? The case is not one 
which can be brought within Art. 141 of the Limitation Act 
and if 144 is the Article applicable, the adverse possession of 
the defendant had commenced long ago and such possession 
must be held to be adverse to the ‘ plaintiff’ as well though he 
may not derive title from the mother or from the first adopted 
son, because these two undoubtedly represented the estate for 
the time being and the first adopted son represented it as full 
owner. 

If the theory enunciated by Bhashyam Aiyangar, J., in 
Sriramuln v. Ketstamma (9) be accepted, some anomalies 
inay be avoided ; because according to his view, neither the 
first adopted son nor the second adopted son can question the 
widow’s alienation as long as she is alive. But that view has 
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not been followed in any of the Courts in India [V atdyanatha > 
Sastri v. Savithri Ammal (11), Ramakrishna v. Tripura- 
bat (12), Amrita Lal Bagchi v. Jatindra Nath Chowdhry (13) 
and Sahadeo Singh v. Ramnandan Singh (14)). 


A point of some nicety may arise in cases in which the first 
adopted son may die while yet a minor. Under S. 6, cl. (3) 
of the Limitation Act the benefit of the extended period of 
limitation can be availed of even by the legal representative and 
in the case of successive disabilities time is extended till after 
the cessation of the last disability [S. 6 (cl. 4)]. lf 
in the case above suggested the interval between the 
death -of the first adopted son and'the second 
adoption could be otherwise disposed of, the 
second adopted son may be able to get the benefit of S. 6. As 
to the intervening period, there is the question already mooted 
‘whether the widow could maintain a suit to impeach her own 
alienation. Assuming that she could not, can that be said to 
be a disability within the meaning of S. 6 of the Limitation Act? 
If equitable considerations were permissible in the application 
of the Limitation Act, it may be suggested with 
considerable force that the period during which the 
peraon in possession could not sue to impeach 
her own alienation should not be calculated against the second 
adopted son, but seeing that time has already begun to run 
from the date of the first adoption, the case would seem to fall 
under the first part of S. 9 and the decigjons of the Privy 
Council would seem to preclude the application of equitable 
considerations. 
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Pran Mouan Das v. Hari Monan Das, I. L. R. 
52 Cal. 425. ; 

The question that arose in this case was whether when a, 
father agreed to give his daughter certain properties on mar- 
riage and possession of the properties was given to the 
daughter on marriage and only an unregistered instrument was 
, executed in her favour, she is entitled to rely on the doctrine 
of part-performance in a suit in ejectment by the father or his 
heirs. In England under S. 4 of the Statute of Frauds, a 
contract made upon consideration of marriage to be enforce- 
able has to be evidenced by some memorandum or note in writ- 
ing signed by the party to be charged or by some person 
authorised by him to sign; and the question has arisen whe- 
ther when'a father or other relation agreed to settle property 
on the daughter in consideration of marriage and possession 
of the same was given under the agreement, the informality of 
the contract would be available to the father or the other per» 
son. In such cases it has for a long time been held on the appli: 
cation of the rule of part-performance that by reason of the fur- 
ther equities arising by the delivery of possession, the informal. 
ity of the contract is no longer available. Surcomev.Piuniger (1), 
Dungannon (Lord) v. Smith (2) and Ungley v. Ungley (3). 
With the recognition of the rule of part-performance in this 
country in Mahomed Musa v. Aghore Kumar Ganguli (4) and 
the cases following it, it would seem clear that part-perform- 
ance would be a, valid plea in the case under notice. In this 
connection it may not be out of place to mention that there has 
been a discussion as to what acts would amount to part-per- 
formance taking the case out of the statute and what acts would 
not amount to such part-performance. It has been held, for 
instance, that marriage itself is not sufficient part-performance 
to take the case out of the statute. ” Dundas'v. Dutens (5) 
and Lassence v. Tierney (6). The result will be that if the 
marriage takes place and the daughter enters by a trespass 
without possession being given to her under the agreement, the 
plea of part-performance will not be available to Her as her 
possession is not referable to the agreement. It would be a 
question whether even in such a case she could rely on the rule 
in Walsh v. Lonsdale (7) and treat that as done which ought 
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to have been done. The rule in Walsh v. Lonsdale (7) would « 
seem also to require that possession of the property -should 
have been given under the agreement. Cf. Murgatroyd v. 
Silkstone and Dodsworth Coal and Iron Company, Ex parte 
Charlesworth (8). To hold otherwise will, we apprehend, 
have the effect of making the provisions of the Registration, 
Act and the Transfer of Property Act, etc., regarding the 
formality of contracts in many cases a dead letter. The doc- 
trine of part-performance itself was not received in England 
without protest. See per Lord Blackburn in Maddison v. 
Alderson (9). 





3 SuRA' LAKSHMIAH CHETTY v. KOTHANDARAMA PILLAI, 

I. L. R. 48'Mad. 605 : 49 M. L. J. 109 (P. C.). ; 

There is no new point of law decided in this case nor for 
the matter of that, any fresh light thrown on any debated point 
of law. © The case merely reiterates the well-known principle 
that the English. rule as-to presumption of advancement in” 
favour of the wife in the case of a purchase in her name ‘out 
of the funds supplied by the husband does not apply in India. 
The Appellate Court were doubtless also fully aware of this 
but on a consideration of the facts they came to the conclusion 
that the purchase was in pursuance of an ante-nuptial agreement 
by the husband to settle property on the wife While not say- 
ing that an ante-nuptial agreement may not be arally proved in 
India their Lordships say that it would be unwise to act in a 
disputed. Indian case upon oral evidence that.there has been 
an ante-nuptial agreement, which would in effect be a marriage 
settlement, unless there was contemporaneous written eviderice 
to corroborate oral evidence_a direction as to- appreciation of 
oral evidence, we think, somewhat widely stated and in any 
case hardly of much use. 

Where an ante-nuptial agreement is set up to rebut the 
presumption of benamee, no doubt, it lies upon the person set- 
ting it up to prove it. In spite of the language used in this 
judgment we do not believe that their Lordships intend to 
hold that an intention that the property should belong to the 
wife could not be inferred from circumstances. As early as 
Narayana v. Krishna 'and another (10) werfind the Judges 
observing “ probably it was (acquired) with the funds acquired 
by the father ; but if it be so, the presumption is that he intend- 
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ed that the notes transferred to his wife should become her 
property, and this presumption would be confirmed if it 
is found that in the life-time of her husband in the presence 
of sons jealously watching dispositions of the family wealth 
she is allowed to deal unchallenged with the property standing 
in her name.” Their Lordships of the Privy Council do in- 
deed refer to the mode of dealing with the property. S. 82 of 
the Trusts Act which deals in fact with Benamee lays down that 
only “ where property is transferred to one person for consi- 
deration paid or provided by another person and it appears 
that such other person did not intend to pay or provide such 
consideration for the benefit of the transferee, the transferee. 
must hold the property for the benefit of the person paying 
or providing the consideration.” It should not be forgotten 
that “ although it is not unusual for property to be transferred 
to the name of a female member to protect it from the creditors 
of the male members or to place it beyond the risk of extra- 
vagance on the part of the male members, such dealings are 
exceptional and can afford no ground for a general presump- 
tion” in cases where there is no room for such an inference 
and the notions and ‘sentiments of modern India have con- 
siderably changed and it is not infrequent that husbands pur- 
chase property in the names of wives to free them from the 
tender mercies of members of the family or even of their 
children. ` Supremely oblivious of the changed conditions of 
India, Sir John Edge reiterates the old rule without qualifica- 
tion or even an idea that it might require qualification. All 
these rules require periodical re-examination with reference to 
altered state of society and like the old rule as to presumption 
in the case of grants to women, this one also should be care- 
fully qualified and restated. 





KELU Nam v. THE SECRETARY OF STATE FoR INDIA, 
I. L. R. 48 Mad. 580: 49 M. L. J. 79. 

The point that arose in this case was slightly different from 
thatin The Secretary of State for India v. Ramanuja- 
chartar (1). The point of difference is that whereas 
in the earlier case there was an actual settle- 
ment with the particular individual and the Government 
sought subsequently to raise the assessment, in the case under 
review, there was no such settlement with the individual and 
the question broadly was_the Government having notified 


1. (1944) ILR 48 M 282:47 ML J 780. 
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that lands of such and such a description would be assessed Bt e 
such and such rates, is it open to them to demand other rates 
for lands of that description. In this case, the notified rate 
for kumri lands was 2 annas an acre, but they demanded a 
rate of 8 annas for the plaintiff's kumri alone. Whether it 
was open to the Government to do so was the question in the 
case. It is somewhat difficult to regard the liability to pay 
the assessment as a result of contract. The position is not 
similar to that of an ordinary landlord and tenant. The pay- 
. ment of assessmeht is not the consideration for the permission 
to occupy the land. The land belongs to the ryotwari pro- 
prietor and the Government is entitled to levy assessment, the 
rates of which have got to be determined by them. The right 
to determine the rates comes to them by common law and by 
the same common law it should be inferred that they have got 
the right to do so by what is called a general settlement and 
once they fix it they have not got the right to vary the rates 
during the period for which they fix the rate. In some cases, 
questions of estoppel might arise as, for instance, when on the 
faith of the representation improvements are effected. But 
apart from this, it is difficult to see how there could be a ques- 
tion of contract when the settlement of rates ts not a matter 
of bargain at all but the result of unilateral action on the part 
of the Government. The true position is, as we have indi- 
cated above, Government’s settlement notification is the decla- 
ration of the proper rate and once the declaration is made, the 
proper rate is declared once for all and the liability of 
lands answering to the specified description is only for the 
revenue so declared and the Government has no right to vary 
it. The rate fixed by the Government is not liable to be can- 
vassed by Courts (S. 58), but once it is settled, the Government 
cannot go behind it for 30 years thereafter, the declared period 
of the settlement. 
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e, SAYMA BIBI v. MADHUSUDAN Mouantra, I. L. R. 
52 Cal. 472. 


The learned Judges in this case were obliged by the course 
of decisions in Calcutta to hold that where the abatement of 
a suit is set aside by the Court, the order cannot be questioned 
in an appeal from the ultimate decree in the suit. In coming 
to this conclusion we venture to think that the learned Judges 
of the Calcutta High Court have placed.a too narrow ion- 
struction on the expressign “ affecting the decision of the case ” 
in S. 105 ot the Civil Procedure Code by understanding it as 
limited to orders affecting the decision of the case on the merits. 
In the first place, we find no warrant for reading these words 
into the section. The decisions of the other High Courts are 
not uniform in this question ; and, in some instances, there has 
been a conflict of rulings in the same High Court. On the 
language of the section itself without anything else, it would 
seem that the error or irregularity in any order which will in- 
fluence the ultimate decree in the suit can be questioned in an 
appeal from the decree. The question has mainly arisen in 
cases where an ex parte decree or a judgment dismissing a suit 
for default is set aside, or an abatement is set aside or a 
reference to arbitration or an award is set aside and a decision 
is given on the merits in each one of the cases and an appeal 
is preferred against such decision. In each one of the 
instances the prior order will not affect the decision of the suit 
on its merits, as understood by the Calcutta High Court in 
Chintamony Dassi v. Raghoonath Sahoo (1) and Musfamut 
Kariman v. A. H. Forbes (2). To illustrate the conflict that, 
exists in the same High Court we would refer to Guleb Kun- 
war v. Thakur Des (3), Tasaddug Husain vy. Hayat-un- 
nissa (4) and Niddha Lal v. The Collector of Bulandshahr (5) 
for the restrictive interpretation of those words in S. ‘105 of 
the Code and Nand Ram v. Bhopal Singh (6), Ram ‘dutar 
Tewari v. Deoki Tewari (7), Shah Muhammad Fakhruddin 
vy. Rahimullah Shah (8) and Rudra Prasad Pande v. Mathura 
Prasad Pande (9) for their literal and wider interpretation. 
Coming to the Lahore High Court, we find two conflicting 
decisions of Division Benches on the point in Ajudhia Parshad 
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v. Imam-ud-din (10) and Sundar Singh v. Nighatya (11), the ° 
later decision not even noticing the former. We must obscrve 
that the ground on which some of the decisions are distinguished 
in the last case as being cases of revision is hardly acceptable, 
as the ratio of these decisions is that as those orders can be 
questioned in the appeal from the ultimate decree, there is 
another remedy open to the aggrieved party and the High 
Court will not therefore interfere in revision. Again in 
Bombay the principle of the decision in Balabai v. Ganesh (12) 
is not easily reconcilable with Damodar v. Raghunaih (13) 
and Chimanbhai v. Keshavlal (14). Even in the Calcutta 
High Court where the restrictive interpretation of the terms 
of S. 105 originated in Chintamony Dassi v. Raghoonath 
Sahoo (1) the cases which have held that an order setting 
aside an award can be questioned under that section in the 
appeal from the decree passed on the merits of the suit cannot 
he reconciled with the other classes of cases. [Cf. Ambica 
Dasia v. Nadyar Chand Pal (15) and Mothooranath Tewaree 
v. Brindabun Tewaree (16). It is only in the Madras High 
Court all the decisions are uniform in the view that the terms 
of the section have to be read literally and without importing 
words which are not there. [See Gopala Chetti v. Subbter (17), 
Achuthayya v. Thimmayya (18) and Shatk Aptab Shaha v. 
Moyan (19){]. It may be mentioned here that the view that 
an order setting aside an ex parte decree or an order setting 
aside an abatement can be questioned in an appeal from che 
ultimate decree in the suit will not always result in a reversal 
of thé order as it will oftentimes rest on the judicial discretion 
of the First Court with which the Appellate Court will not 
usually interfere. The argument based on the intention of 
the Legislature apart from the terms of the enactment is often 
not a very certain guide and loses much of its force in the face 
of the express provisions of S. 105 which has permitted orders 
to be questioned in the final appeal from the decree, although 
there may te no direct right of appeal from them. [f it is 
permissible merely to speculate as to why no appeal is pro- 
vided for from an order setting aside an ex parte decree or an 
abatement, it is possible to suggest that the Legislature might 
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have contemplated that the trial of the suit should not he 
hung up for a long time by the pendency of an appeal] at an 
interlocutory stage. Although we are inclined to think that 
the Madras view best accords with the well-known principles 
of ‘the construction of statutes, it will be at least satisfactory 
that there should be no uncertainty in the law on the point in 
each one of the High Courts. 





GAJADHAR MAHTON v. AMBIKA Prasan Tiwari, IL R 
47 All. 459 : 49 M. L. J. 238 (P. C.). 

In this case a suit was brought on a mortgage executed 
by the manager of a joint Hindu family for realisation of the 
amount by sale of the mortgaged property. The suit was 
decreed in the first Court but was dismissed on appeal. On 
appeal to the Privy Council, a point was raised taht a personai 
decree should have been given on the personal covenant against 
the manager. Their Lordships say that the decree could not 
be given without an amendment of the plaint. Ina properly 
drawn up plaint upon the mortgage, there would be a recital 
about the covenant and a claim for a personal decree for the 
balance after realising the mortgage security. On such a 
plaint it is dificult to see why the plaintiff, if found disentitled to 
the sale of the mortgaged property, should not get a decree 
on the covenant. In this case no such claim was apparently 
made. In fact, judging from the arguments before their 
Lordships, there was for a claim of that sort on the coVenant a 
bar of limitation which had to be got over by reference to an 
acknowledgment apparently not relied upon in the plaint. In 
those circumstances obviously an amendment was necessary 
and their Lordships refused to permit it at such a late stage. 





Dip Nakain Rat v. LACHHMAN Upapuiya, I. L. R. 
47 All. 466. 


After the preliminary decree for foreclosure in a mortgage 
suit and before the final decree the mortgagor died and one of 
his representatives was brought on record as legal representa- 
tive and the decree was made absolute. The question was 
whether the decree bound the other representatives. The 
Court held it did. In somewhat similar circumstances under the 
old Civil Procedure Code, the Madras High Court held thar 
the decree bound. In the event of the defendant dying, S. 368 ot 
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that Gode provided that the plaintif may make an application 
to it specifying the name, etc., of the person whom he alleges to 
be the lega! representative and the Court shall enter the same 
of such representative on the record in place of such defendant. 
From this, it was inferred in the case above referred to that the 
person so brought on record sufficiently represented the estate. 
It must be confessed that the reasoning is far from convincing 
but since, the Code has been amended and the Court is required 
to decide under O. 22, R. 5, as to who is the legal represen- 
tative. In the absence of fraud or collusion, it seems to be 
clear now at any rate that a person whom the Court takes to 
be the legal representative would represent the estate and it ts 
for a person who disputes the position to apply to the Court to 
be recognised as a representative under O. 22, R. 5. Under 
the old Code, there was a provision analogous to this only in 
the case of a deceased plaintift’s or appellant’s representauve 
but not in the case of a defendant's representative and even in 
such case the Court had a discretion to stay the suit pending the 
settlement cf any dispute. Now the Court has no such dis- 
cretion, so far as representation in the suit is concerned ; it has 
got to decide as to who is the representative. It would not 
bind the true representative from contesting the point ir a 
regular suit but so far as the parties to such a suit are concerned 
the decision of the Court is conclusive and the remedy of the 
true representative is to sue the person who has been recog- 
nised by the Court for fruits of the decree if realised by him. 
As,to execution, we have a similar provision in S. 47. 
Civil Procedure Code. Here too, the Court had a discretion 
under the old Code either to determine the question itself or 
to stay execution till the question was determined by a separate 
suit. The same principles must govern questions arising in 
execution. See Ramaswami Chettiar v. Oppilamani Chetti (1). 


There is no similar statutory provision in the case of suits 
against legal representatives but Gnanambal Ammal v. Veera- 
sami Chetty (2) seeks to protect bona fide creditors obtaining 
decrees against persons in possession. On that question, how- 
ever, there is a very considerable conflict of opinion in Kali- 
appan Servatkaran v. Varadarajulu (3) and Padman v. Han- 
wante (4). ° 
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PALANIAPPA v. SUBRAMANYA, I. L. R. 48 M. 453: 
48 M. L. J. 419. 

This decision is of doubtful authority and does not sem 
to be consistent with Muthiah Chettiar v. Dodd Govinddoss 
Krishnadoss (1) which holds that O. 21, R. 16 is not exhaustive 
and persons not coming within that rule may yet be entitled to 
apply under S. 146, Civil Procedure Code, as persons “ claim- 
ing under,” here the transferee. See also Ankalamma v. 
Chenchayya (2). 





Ravi Nanpan Prasan v. Jacar NATH Sanu, IL R 47 
All 479. 

The question in this case was as to whether an auction- 
purchaser is a person ““ whose interests are affected by the sale” 
within the meaning of O. 21, R. go. The Madras High 
Court held in Gopalakrishnayya v. Sanjiva Reddi (3). that he 
was on the ground that the interests need not be those existing 
before the sale. That interpretation is undoubtedly somewhat 
violent. This case recognises that but suggests that the section 
does not require that the interest should be interest in the 
property. A person who is prejudicially affected by the sale 
ig a person whose interests are affected by the sale and the 
auction-purchaser complaining that he was led into the bargain 
by false or inaccurate representation in the sale proclamation 
to his cost is such a person. The Patna High Court, on the 
other hand, in two cases has given expression to the view that 
the auction-purchaser’s interests are not affected by the" sale. 
The injury is a further qualification required and the interpre- 
tation suggested by the Allahabad High Court makes the 
section tautologous. On the interpretation suggested, 
the first part of the section would read “ decree-holders, 
or injured persons can apply to to set aside the 
sale on the ground of irregularity provided they are injured 
by the irregularity complained of.” It seems to make also 
a serious inroad on the doctrine of caveat emptor which has 
hitherto been regarded as the rule applicable to Court sales. 
Mr. Justice Sulaiman protests it is not but Mr. Justice Walsh’s 
judgment furnishes the best answer to the contrary. It is 
a pity that the legislature could not pick its words with a little 
more care. 

1. (1921) TLR 44 M 919: 41 ML J 416. 
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SARJU Prasan v. Mancat Singu, IL R 47 A. 490. 

The question in this case was as to whether the reversioners 
‘are permitted to challenge an alienation by the manager of a 
Hindu family which the junior members have failed to questi-n 
during their life time but are not proved to have affirmed t. 
This case holds- they can. They rely upon Muhammad 
Muzamil-ullak Khan v. Mithu Lal (1). There the Judges 
differ as to the grounds of the decision and a further point of 
distinction is that in that case the co-parceners themselves dis- 
affirmed the alienation and sold the property to a third party. 
The assumption in the judgment of two of the Judges that 
the transaction is void seems to be opposed to the 
decision of the Privy Council in Hanuman Kamal v. 
Hanuman Mandur (2) and in subsequent cases that 
such sales are only voidable. Subba Goundan v. Krishnama- 
chari (3), Sankara Variar v. Ummer (4) and Bhirgu Nath 
v. Narsingh (5). Fhe decision seems to be opposed to the 
earlier decision of the same Court in Jagesar Pande v. Deo Dat 
Pande (6). Itis opposed also to a decision of the Madres 
High Court in Thayyil Mammad v. Purayil Mammad \(7). 
There is a judgment of the Privy Council in Ujagar v.Pitam (8) 
which sounds in the same sense. The way those cases look 
at the question is that it is an option and not property; of course 
if the option is exercised by the person entitled thereto, then it 
becomes a right or property which the heir would be entitled 
to inherit. The right to set aside a document or a contract on 
the ground of fraud though a right of a similar nature has been 
held to descend to heirs. The option to repudiate an alienation 
by the widow has been held to descend to the reversioner’s. 
heir and it is difficult to see on principle why the co-parcener’s 
right to interdict should stand on a different footing. 


1. (r911) ILR 35 A 783 (F B). 
a. (1891) ILR r9C r23 (PC). 3. (1941) IL Rag M 49:4 M LJ 972 
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GOPALA AIYANGAR v. EBRAHIM RowTHER, I. L. R. 
48 Mad. 509: 49 M. L. J. 606 (F. B.). 

This case deals with what we may call one of the subtleties 
of Election Law. It applies the decision of Kennedy and 
Darling, JJ. in Hobbs v. Morey (1) to Municipal election 
in Madras. What was decided in that case is once 
a nomination hasbeen accepted and an election takes 
place, the candidate that claims to be elected must have the 
majority of votes, otherwise, a fresh election should be ordered. 
The person that gets the minority of votes is not entitled to 
be declared elected from the mere fact that the only other 
candidate was disqualified. He is bound to show that he has 
the majority of votes. If any voters gave votes with know- 
ledge that the candidate was disqualified, their votes :nay be 
disregarded. But if after striking off such votes, there shoiud 
still remain majority in favour of the disqualified candidate, 
the only course open ts to direct a re-election. If there is only 
one nomination, the Statute says that no election is necessary. 
If there is more than one nomination which is accepted, an 
election results and the candidate can be declared elected only 
if he gets majority of valid votes. We feel no doubt that 
the Court was right in directing a re-election. The oniy doubt 
one feels is about the question whether the Court has a ight 
to strike off the votes of persons who knowingly voted for a 
disqualified person. Validity of English Municipal electinns 
depends upon Common Law principles. Here we have a 
complete set of rules, and, it is very much to be doubted if 


the Court could add to the grounds for invalidating votes set 
out in the Act. 





JoDHA SINGH v. GOKARAN Das PANDE, I. L. R. 47 A. 546. 


This was an application of S. 151, Civil Procedure Code, 
on the lines suggested by the judgment of the Privy Council in 
Debi Baksh Singh v. Habib Shah (2). After a preliminary 
decree for sale the plaintiff applied for order absolute 
but the application was dismissed, as he was not pre- 
sent when the petition was called on. Subsequently on appli- 
cation to revive the former application, the Court cancelled the 
order of dismissal and passed a final decree. It was objected 
that the application was beyond the time prescribed for a re- 
view. The Court overruled the objection on the ground that 
it was passing an order under S. 151 as the Court had no 

1. (1904) 1K B74 a. (1913) ILR 35 A 331 :a§ ML J 148 (PC). 
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option but to pass the final decree under O. 34, R. 5 when an 
application was made to it in that behalf and the order passed 
was wholly irregular and the High Court upheld the order of 
the Lower Court. The rule as to dismissal for default of 
suits did not apply to the case and even the inherent power of 
Court to dismiss for default if one exists could not apply to a 
case where the Court had no option but to pass a final decree. 
Their Lordships of the Privy Council have recently laid down 
that the O. 17, R. 2 did not apply to suits after a preliminary 
decree has been passed. Lachmi Narain Marwari v. Balma- 
kund Marwari (1). The same reasoning would preclude 
a dismissal for default of an application of the kind involved 
inthe case. If the procedure adopted was inapproprtate, the 
decision in Debi Baksh Singh v. Habib Shah (2) was an autho- 
rity for recalling the order under S. 151. 





KANHAIYA SINGH v. KUNDAN, I. L. R. 47 All. 561. 


With deference we are afraid that here lurks some con- 
fusion of thought. The previous suit was brought to re- 
cover possession setting aside a sale which was held by the 
Court to be voidable and a decree had been passed in favour of 
the plaintiff on condition of ‘his paying a certain amount within 
six months, in default of which the suit was to stand dismissed. 
The contract was voidable according to the decision of the 
Court and the plaintiff had avoided it and the Court had made 
certain,order as to restitution of benefit. How after that, 
plaintiff could be permitted to sue for recovery of the price 
as if the sale was still intact, it is difficult to appreciate. 
The case presents no analogy to either Mahomed Ibrahim .. 
Sheikh Hamja (3) where ona suit for redemption having 
been dismissed on the ground that the mortgage set up was 
not proved a second suit for ejectment was brought or to 
Vieeranna Pillai v. Muthukumara Asary (4), where on a suit 
for sale on a usufructuary mortgage having been dismissed on 
the ground that the document contained no covenant to pay, a 
subsequent suit was brought for recovery of possession. In 
both these cases the conclusion in the first suit was consistent 
with and led up to the second suit, whereas irf the case under 
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review the conclusion in the first suit was inconsistent with the 
claim in the second. There could not be any question of 
ratification after the events that had happened. 





GHUMMA v. RAMACHANDRA Rao, I. L. R. 47 All. 619. 


Though the way in which the decision of the Privy Coun- 
cl in Ram Sarup v. Bela (1) is explained in this 
case is open to exception, the decision itself 
seems to be unexceptionable. A gift with an 
immoral condition differs in legal consequences from a gift 
for an immoral consideration. In the former cage the gift 
is good and only the condition is void. In the latter the gift 
is bad. In other words, where there is an agreement between 
the donee and the donor that the former should fulfil an 
immoral condition, the gift is void and not merely the condition 
whereas in the case which their Lordships had to consider in 
Ram Sarup v. Bela (1) the donees were a woman 
and her minor children and any such agree- 
ment, at any rate with the children, being out of 
the question, their Lordships held that it was purely a 
case of gift with a condition and upheld the gift. In the case 
under review the woman donee was a major and was one of 
the parties to the conspiracy to procure the gift and it was 
in the contemplation of both parties that she should continue 
mistress of the donor. The distinction between the two 
kinds of cases is clearly brought out in Thasi Muthukannu v. 
Shanmugavelu Pillai (2). ° 





INTERNATIONAL BANKING CORPORATION v. H. PEs- 
TONJI AND Co., I. L. R. 49 Bom. 351. 


The necessity or otherwise of having to re-stamp a docu- 
ment by reason of a subsequent alteration of some of its terms 
although the alteration was made with the consent of all the 
parties thereto does not seem to have been considered in this 
country except by the Chief Court of Rangoon in Tribeni v. 
Sahu (3), although the law on the subject has been perfectly 
well settled in England for over a century. See Bowman v. 
Nichol (4). ‘Fhe general rule is that when a legally valid 
document is executed on an appropriate stamp paper, the 
stamp exhausts itself and when any alteration is subsequently 
r (1883) IL R6 A413 (PC). 2 (1905) IL R a8 M 413:15 ML J 286. 
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made although with the consent of parties, this is in effect a 
new document requiring a fresh stamp. This rule has been 
enacted in S. 14 of the Indran Stamp Act. This principle has 
been applied to the cases of bills and notes as in the case under 
notice. To this rule two exceptions have been recognised in 
the cases. The first, when the document as originally 
executed contains a mistake in its terms and does not bring 
out the original intention of the parties and the alteration 's 
made only to correct the mistake and bring out the original 
intention. Kershaw v. Cox (1) and Byrom v. Thompson (2). 
The second is where the alteration is made before the bill or 
note is issued or becomes an available instrument, as in the 
case where a bill payable to the drawer’s order is sent to the 
drawee for acceptance and he requested a longer time to be 
granted and an alteration to that effect is made before 
acceptance [‘Kennerly v. Nash (3) ]| or where an accommoda- 
tion bill is altered before it gets into the hands of a holder for 
value. Downes v. Richardson (4) and Scholfteld v. Earl of 
Liondesborough (5). If however in the former case the bil 
was drawn to the order of another person as payee and deli- 
vered to him and an alteration is afterwards made but before 
acceptance, the bill would require a fresh stamp, as in this 
case it was a valid instrument before acceptance and the payee 
could have maintained an action on the bill against the drawer. 
Walton v. Hastings (6). It would seem that the two ex- 
ceptions mentioned above are not exceptions in the strict sense 
of the term, as, in the one case it was a question of mere recti- 
fication and in the other no valid instrument was executed and 
issued before the alteration. Although these so-called ex- 
ceptions are not specifically enumerated in S, 14 of the Indian 
Stamp Act, we believe that they would none the less be held 
applicable to this country equally. If the principle is as above 
stated it would make no difference in the case under notice if 
the time is taken to be extended under S. 63 of the Indian 
Contract Act or under S. 62, so long as it was not the original 
intention of the parties when the document was executed. 
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PRABHAT CHANDRA BARUA v. EMPEROR, I. L. R. 
ç2 Cal. 546. 


On the main question decided in this case that a decision 
of a Judge of the High Court on a reference under S. 66 of 
the ‘Indian Income-tax Act of 1922 is not a`“ judgment ” 
within the meaning of cl. 15 of the Letters Patent of the Cal- 
cutta High Court and is consequently not appealable, the view 
of the learned Judges is in accord with that of the Lahore 
High Court in Bulagi Shah v. Collector of Lahore (1)-al- 
though the basis of the judgment of the Privy Council in Tata 
Iron and Steel Company, Limited v. Chief Revenue Authority 
of Bombay (2) on which both the High Courts found them- 
selves is not quite clear. We are not sure that any different 
conclusion will be come to even if the definition of * judgment ” 
adopted in Tuljaram Rao v. Alagappa Chettiar (3) is applied 
to the case. 


On the other point touched in the case that when two 
learned Judges differ in the decision of a case but are agreed 
as to, whose judgment prevails, in an appeal under cl. 15 of 
the Letters Patent the correctness of the view as to which is 
the prevailing judgment is not open for argument, is a matter 
on which, with all respect to the learned Judges, we are by no 
means clear. It is difficult to find any distinction between such 
a case and any other case where the Judges composing the 
Division Bench are agreed on some points but differ on others 
in which case on an appeal under the Letters Patent, it has 
been consistently held that even points agreed on by the learned 
Judges are open. [See Upendra Nath Bose v. Bindesri 
Prasad (4), Gopeswar v. Hem (5) and Velji Bhimsey and 
Co. v. Bachoo Bhajdas (6)]. On the reasoning -of these 
cases we are inclined to think that ‘although the Judges com- 
posing the Division Bench agree as to which is the prevailing 
judgment in a case where they have differed, this point on 
which they have agreed can be questioned in an appeal under 
S. 15 of the Letters Patent when the whole matter is open be- 
fore the Appellate Court. 


Coming to the question as to which is the judgment tha 
prevails when two learned Judges differ on a reference under 
the Income-tax Act, the view of the learned Judges in Emperor 


1 (1924) IL R6Ls0. 2 (1923) ILR 47 B 7234:45 ML J295 (PC). 

4. (1910) [IL Rags M1: arMLjJx (FB). 4. (1915) 20 C W N aro. 

x (1920) 31 CL J 447. 6. (1924) I L R 48 B 691. 
NIC 
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v. Probhat Chandra Barua (7) is, if we say 30 Hee ‘respect, 
the one which is consistent with the provisions of cl. 36 of the 
Letters Patent and with the current of authority,on the, matter. 
As was pointed out by Sir John Edge in Husaini Begam v. Whe 
Collector of Muzaffarnagar (8) the provisions of .cl. B6 
are applicable in all cases which are not strictly appeals under 
the Civil Procedure Code to which alone the provision in S. 98 


of the Code applies. A Full Bench of five learned Judges n, 


Bapu y., Bapu (g),.has, held that cl. 36-of the Letters. Patent 
applies to the case of a revocation of sanction under S. 195 (6) 


of the Criminal Procedure Code after having held that such. 


a proceeding is not strictly in the nature of an appeal but. a 


4 


a 


proceeding under a special, jurisdiction. Very recently, after, 


a very elaborate examination of the authorities on this point 
the Madras High Court has held that even in cases falling 


under S. 25 of the Provincial Small Cause Courts Act if the | 


Judges composing the Division Bench differ it is the view of 
the Senior Judge that prevails, though it can hardly be denied 
that the jurisdiction which the High Court ‘exercises in such 
cdses pattakes of an appellate character. The nature of the 
jurisdiction by the High Court in cases of reference under 
S. 66 (2) of the Income-tax Act being of a special character 
as pointed out by the Privy Council in Tata Jron and Steel 
Company, Limited v. Chief Revenue Authority of Bom- 
bay’ (2), itcan only be that to-:such a case ‘the provisions of 
cl! 36 of' the Letters Patent apply ’on the analogy of Bapu v. 
Bapu (9) referred to 0a bane 





ATMARAM SAKHARAM v. VAMAN JANARDHAN, I. L. R: 
49 Bom. 388. 

The question in this case is whether a donor has a locus 
penitentiae not to complete a gift of immoveable properties 
after an instrument of gift has been duly signed and attested and 
delivered to the donee and accepted by him but before the deed 
is registered. A majority of three learned Judges against 
two have held that the donor has no longer any right to recall 
the gift. Although, on principle, there may be miuch to be 
said in favour of the view of the dissenting Judges that an in- 
tending donor is entitled to resile from his intention to makz 
a gift before it is perfected by the registration of the instru- 


a. (1923) IL R47 B 724: 45 ML J 295 (P C). : 
ye (19234) ILR 51 C 504. 8. (1889) LER rr A 176 at 18a 
9. (1912) IL R 39 M 750: 23 ML J 419 (F B}. ; 
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ment, the line.of.distinction is very fine.between this case.ana 
the class of cases where.it-has been held that a deed. wf.gift 
may be presented for registration by the donee-and regis<:red 
netwithstanding the objection of the legal representatives of ithe 
donor or the donor himself and that the gift.in such a case wa 
valid gift, as in the latter. class of cases all that the donor or.. 
his legal representative intends by.his objection is that he does 
not want to perfect the gift. If by objecting to the registra- 
tion and thereby expressing his intention not to. perfect the gift 
he cannot revoke-thd gift, a-tofluse a,lgose expression__we. de 
not see how it can be said that before. the doturneng is presented 
for registration. it can be revoked by the donor after the instru-. 
ment is signed and duly attested and delivered into the hantis ` 
of the intended donee. It.may be that it is open to. the 
highest tribunal to hold that.a deed of gift registered notwith- - 
standing the objection of the donor would not make-it a.valid 
gift as the objection is nothing more than the expression of 
the intention not to perfect an imperfect gift. But, on he 
decisions of the several High Courts, the decision. of .the 
majority of the Full Bench in this case seems to'be, with all 
respect, the only consistent view to take. TE 





Har PrAsaD v. GULZARI Lat, T. L. R. 47 All; 604: ~-~ 


In this case the point was as to whether a covenant in 2’ 
lease not to sell a grove’ when planted precluded a mortgage 
also. Their Lordships held that it did not. What would 
have happened if the mortgage resulted 1 in a sale; their Lord- 
ships had not to consider. ee 


`~ 





E TN SINGH © v. DURGA KUNWAR, i R. 47 All. 
637 (F. B). 

The question in this case was as to the application of 
O. 23, R. 3 to awards on.a reference pending suit. The 
majority hold that that section applies to such an award and 
that objections to the award such as can be urged in an appli- 
cation under R. 20 of the Schedule could also be urged when 
application is made under O. 23, R. 3. In this view it is 
somewhat dificult to understand the object of S. 89, Civil Pro- 
cedure Code. There was a considerable amount of conflict 
on the question under the old Code and it is difficult to under- 
stand what the object of S. 89 could have been if it was not 
to settle the conflict and once for all lay down that the rules 
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contained in the schedule form a.comprehensive code as -to 
arbitration and if any case came outside it, there was no 
remedy. But that does not seem to be the. effect of somewhat 
similar legislation in England. Both the Madras High Court 
in Nanjappa v. Nanga Rao (1) and the Bombay High Court 
in Pragdas v. Girdhardas (2) have taken the view that the pro- 
visions of the. old Code as to reference. had not that effect. 
The language of S. 89.might well be confined to references 
dnd attempts to enforce references and not: held tc 
extend awards at all. Even otherwise there -is 
nothing in. the.Code or anywhere else to show that awards 
are illegal unless they satisfy the conditions of the schedule. 
5.’89 cannot be said to be incapable of yielding the conclusion 
favourable to the view of the majority. The rules do aot 
provide for cases where not only the subject-matter of the suit 
but also other differences are intended to be settled as a part 
of the same arrangement or where the reference concerns not 
' only parties to the suit but also other interested parties - cases 
which it could not be reasonably considered to have been 
struck at by the Code. This imperfection is an argument in 
favour of the view of the majority. 

| Mr. Justice Walsh refers to an inherent power of the 
Court to keep parties to their engagement which seems to be 
a somewhat strong procedure when the Code deals with th: 
situation. In Mvoonshee Amir Ali v. Maharance Inderjeet 
Singh and others (3) their Lordships of the Privy Council 
declined to hear an appeal when there was an undertaking by 
the appellant in the Lower Court for consideration that ne 
would not appeal. But there, there was no complication of a 
reference and further, it was before the settled procedure of 


the Code. . ig 


alane a AA te S 
1. (1913) 233 M L J 290. a (1901) IL Raé B 76. 
3. (1871) 14 MTA 203. i 
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FARID-UN-NISSA v. MUKHTAR AHMAD, IL R 47 Al 
703 : 49 M. L. J. 758 (P. C.). 

In this case, Lord Sumner summarises the effect of deci- 
sions relating to the transfer of property by purdanashin 
ladies. The plea in the case was one of undue influence by the 
husband and non-explanation of the contents of the document. 


Undue influence of the husband was found against ; approval 


of the draft was found and also reading out of the fair. 
Nevertheless, as the fair introduced substantial changes with 
respect to which there was no evidence that the attention of 
the lady was called to them and full explanation tendered, 
their Lordships held against the validity of the document. The 
discrepancy between the draft and the fair was a discovery 
before their Lordships and had not been referred to or com- 
mented on Ęin the Lower Courts. 


The rules relating to purdanashin ladies are to be distin- 
guished from the headings, fraud, duress and undue influence 
which according to his Lordship are quite diferent matters. 
These rules are only special development which Indian 
social usages make necessary to the general 
rules of English Law which protect persons 
whose disabilities make them ‘dependent, upon or 
subject them to the influence of others, even though nothing in 
the nature of deception or coercion may have occurred. Ít 
is a part of the law relating to personal capacity to make bind- 
ing transfers or settlements of property of any kind Inde- 
pendent legal advice is not essential. The real peint is 
that the disposition must be substantially understood and must 
really be the mental act, as its execution is the physical act of 
the person who makes it. If the settlor’s freedom or compre- 
hension can otherwise be established or if the scheme and the 


- substance of the deed clearly originated from her and if that 


scheme has been substantially carried out and embodied in the 
deed, fajlure to explain or want of proof of independent advice 
would not matter. If the settlor really understands and 


means to make the transfer, it is not required that some one’ 


should have persuaded her to the contrary. The burden of 
proving her state of mind is on those who set up and rely on 
the deed. Mere execution by such a person although un- 
accompanied by duress, protest or obvious signs of misunder- 
„standing or want of comprehension, is in itself no real proof 


of a true understanding mind in the execution. Evidence to © 


establish such comprehension is most obviously to be found in 


NIC 
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proof that the deed was read over to the settlor and, where 
necessary, explained. If it is in a language not known to her, 
it must be translated and explained. The extent and character 
of the explanation necessary will depend upon the circum- 
stances. . Length, intricacy, the number and complexity of 
the dispositions or the unfamiliarity of the subject-matter are 
all reasons for requiring an increased amount and efficiency of 
explanation. If the matter is one not likely to attract atten- 
tion, her attention should be specially directed to it. If there 
is a discrepancy between the original scheme laid down by her 
and the scheme as carried out by the deed, the discrepancy 
should be clearly pointed out to her and explained unless it 
must have been obvious even to one in her position. In the 
absence of such explanation, the question would be whether the 
explanation if given might have affected her mind in complet- 
ing the deed. The doctrine cannot be pushed so far as to 
demand the impossible. The mere declaration by the settlor 
subsequently that she did not understand what she was doing 
is obviously not conclusive on the question. The whole ques- 
tionis whether having regard to the proved personality of the 
settlor, the nature of the settlement, the circumstances under 
which it was executed, the whole history of the parties, it is 
reasonably established that the deed executed was the free 
and intelligent act of the settlor or not. If it is, the onue of 
those relying on the deed is discharged. 





In THE MATTER OF BEGG SUTHERLAND & Co., LTD., 
“Ide R. 47 All 715. ; 

In this case a registered firm was conyerted into a com- 
pany. Section 3 directs that the income-taz is chargeable on 
the previous year's income. Section 26 says that where any 
change occurs in the constitution of a firm or where any person 
has succeeded to any business, etc., the assessment shall be 
made on the firm as constituted or on the person engaged in 
the business at the time of the making of the assessment and 
-on language quite similar, ‘the House of Lords in Wankse 
Collsery Co. v. Inland Revenue Commissioners (1) has held 
that the new company it is that is liable to pay 
the excess profits tax in respect of both,the profits of 
the old firm and the new firm. Section 55 of the Act makes 
an additional income-tax leviable from the company, firm, etc., 
known as super-tax. The firm was not liable for super-tax, the 


I. (19aa) 2 AC 51. 


~ 
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lability being on individual members. The question was 
whether the company was liable to pay super-tax on that in- 
come also. Apparently the argument of the learned Judges 
is that the income of the firm is not the income of the company 
or that the company cannot be held liable for something for 
which the firm was not liable. The point of distinction be- 
tween the excess profits dealt with by the House of Lords’ case 
and the case in hand is that the section dealt with specifically 
the excess profits and made the tax leviable from the person in 
charge of the business. Under S. 55, the profits of the regis- 
tered firm were not chargeable at all so that there is no ques- 
tion of the tax being assessed at all in respect of them and 
there is no comprehensive statement that for the purposes of 
the Act, the income of the firm must be regarded as the income 
of the successor. The conclusion so that of the learned Judges 
seems to be right. 


Raja Devi v. MUHAMMAD Yaaqus, I. L. R. 47 All. 738. 

A contract for sale of a future crop of fruit, this case 
holds, is a contract with regard to moveable property and as 
such does not require registration. The question in all such 
cases is as to whether it is intended to create a present transfer 
of an interest in immoveable property or it is merely a contract 
with regard to non-existent moveable property. If it is the 
former, it would require registration. The former kind of 
contract has all the infirmities of a mere contract relating to 
moveable property; the latter has the permanence and irrgvoca- 
bility of a transfer of immoveable property. The test as to 
whether the contract relates to moveable or immoveable has 
been the subject of several decisions [see, for instance, Seeni 
Chettiar v. Santhanathan Chettiar (1), Gnanamuthu Nadar v. 
Veilukanda Nadathi (2) and Sukry Kurdeppa v. Goondakull 
Nagireddi (3)|. Future crops are non-existent property 
and when they come into existence, they are moveable accord- 
ing to the definition given in the Registration Act. 





RAMPUR GOSHAIN v. RAMDHARI BHAGAT, I. L. R. 
47 All. 770. 

There is a eertain amount of conflict first as to whether 
in suits under S. 92, Civil Procedure Code, alienees can be 
made parties; secondly, as to whether an adjudication therein 

1. (1896) 1L R2oM 58:6 ML J281 (F B). 
a. (1923) 19 L W 494. ` 3 (1871) 6 M HCR a1, 
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made will bind them; thirdly, as to whether any relief can be 
given against them. 
In Asain Raghavalu Setty v. Pellati Sitamma (1) 
Wallis, C. J. was of opinion that they could not be made parties 
while Seshagiri Aiyar, J. seemed to think that they were proper 
parties though both of them agreed that no relief could be 
given against them. On this last question, the Madras High 
Court has taken a consistent view that no relief, such as posses- 
sion or declaration of invalidity of alienation, can be granted 
against them [Rangayya Naidu v. Chinnaswami Aiyar (2) 
and Malkapgunda v. Ramaswami Chettiar ( 3) ] though in 
Subramania Aiyar v. Venkatachala Vadhyar (4) it was held 
that a declaration that the property was trust property could 
be properly made. In Calcutta, in S. Raja Chowdhuri v. 
G. Mohun Das Batsknav (5) a very liberal view of the section 
was taken as enabling the Court to adjudicate against the 
validity of alienations, etc., but in Budh Singh Dudhuria v. 
Niradbaran Roy (6) this view is dissented from, 
Mr. Justice Mukherjea going so far as to hold that the 
alienees were not proper parties at all. In Bombay, in 
Collector of Poona v. Bai Chanchalbai (7) it is held that a per- 
son having an adverse interest may be a proper party though 
he cannot be ejected. In Allahabad, the view has been that 
the alienees are proper parties and that a declaration that the 
property is trust property and that the alienation is bad may 
be given but that a decree in ejectment cannot be made[ Ghazaf.- 
for Husain v. Yawar Husain (8) ] and that view has been 
accepted in the case under review. That seems also to be 
the view taken in Mufti Ali Jafar v. Fazal Husain Khan (9). 
There is much to commend the view of the Allahabad High 
Court in that much circuity of action is thereby avoided. After 
a declaration of invalidity of the alienation what remains in a 
suit for ejectment is very little and except where limitation 
comes in the way, it is not very likely that a suit will be found 
necessary at all to reduce the property into possession. 


[END oF VoLtuME XLIX] 
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NOTES OF RECENT CASES. 


PRIVY COUNCIL. 


7th May.—Msi. Bhagwan: Kunwar & another v. Mohan Singh 
& others. 
Judgment delivered, dismissing the appeal. 

7th & 8th May.—Mst. Farid-un-missa v. Mukhtar Ahmad 8 
another, 


Hearing resumed and concluded ; judgment reserved. 
A 


-= 


7th & 8th May.—Jacob v. Wils (Bengal—Appeal No. , 129 lof 
1924). K 

` This probably the first breach of promise ap ever 
heard by the Privy Council, arose out ,of the acti a of Mrs. 
Lucia Jacob (nee Streek), a lady of German orgin and widow 
of a Barrister of Fyzabad and Lucknow, who alleged that, about 
October, 1915, the respondent, assistant in the firm of 
Heilgers & Co., promised to marry/her at the conclusion of the 
war. She was interned by the Bei Government during the 
war, and, after her release in Augtst, 1920, she sued the res- 
pondent in the High Court, and recovered Rs. 35,000 damages, 
but her suit was dismissed on appeal on the ground that the 
engagement had been terminated. 


L. de Gruyther, K. C. and E. B. Raikes for appellant. 
F. T. Barrington Ward, K. C. and S. Hyam for respondent, 
` Judgment reserved. 


8th & 1itth May.—Maung Bya & another v. Maung Kyi Nyo & 
others (L. Burma—Appeal No. 106 of 1924), 


1 


2 


The question here is whether, in Burma, a lower agricul- 
tural owner is liable to compensate a higher agricultural owner 
for damage to crops by inundation caused by the blocking of a 
canal running through the lands of the lower owner, by which 
the water would otherwise have been drained from the land of 
the higher owner. 

Hon. G. Lawrence, K. C. and E. F. W. Besley for appellants. 

E, A, Harney, K. C, and R. W. Leach for respondents. 

The hearing is not concluded. 


CORAM : Lord Sumner, Lord Blanesburgh, Str John Edge, 
Mr. Ameer Ali and Lord Salvesen. 
8th, llth & 12th May.—Lal Bahadur & others v. Ambika 

Prasad & another (Oudh—Appeal No. 15 of 1924), 

The question here is whether the sale on the- 12th Septem- 
ber, 1904, by two brothers, Pateswari Din and Ram Din, to the 
appellants of a 4-anna share in the estate of a Hindu family 
governed by the Mitakshara Law was binding on the respond- 
ents, who are members of the family and grandsons of Ram Din, 

“The Subordinate Judge had answered this question in the 
affirmative, but the Judicial Commissioners had taken: the 
opposite view, 

A.M. Dunns, K. C., S. Hyam and B. N. Srivastava for 
appellan 

L; de Gruyiher, K. C. and J. Af. Parikh for respondents. 

Judgment reserved. i 


12th and i4th May.—Mata \Prasad & another v. Nageskwar 

Sakai 8 others (Oudh—Appeal No. 27 of 1924). 

The appellants here claim to inherit two estates belonging 
to Narindra Bahadur, who died on the 18th June, 1905. The 
respondents’ case is that the deceased left a will, dated the 21st 
October, 1904 (which was held genuine by the Privy Council, 
see L. R. 41 1. A. 78) authorising his widow to adopt a son. 

A. M. Dunne, K. C, and W. Wallach for appellants, 

L. de Gruyther, K. C. and J. M. Parikh for respondents, 

The hearing is not concluded. 


a 


3 


Coram : Lord Sumner, Lord Salvesen and Sir John Edge. 


13th May.—K. Vijayaratnam & another v. M. Sudarsana Rao & 
others (Madras—Appeal No. 62 of 1923).: 


The main questions here are whether the will, dated the 
1st October, 1905, of the appellants’ father, who died a minor 
on that date, comes under S. 17 (3) of the Registration Act 
(ILI of 1877) and whether the authority to adopt contained in 
that will is valid. 


S. Hyam and B. N. Srivastava for appellants. 
W. Ingram for respondents. 


The hearing is proceeding. 


13th May.—Aguilar v. K. Gangananda Singh & others (Appeal 
No. 126 of 1922). 


Judgment delivered, allowing the appeal. 


CORAM : Lord Atkinson, Lord Shaw and Lord Darling. 


21st May.—Srt Kanchumati V. S. Chandra Row v. Kanchumaty 

Raju & others (Madras—Appeal No. 92 of 1924). 

In this suit by the appellant for the possession of certain 
properties, the final decision depended upon whether the 
alleged adoption of Respondent by ie junior widéow of 
Kanchumati Subbaya as his son was vali 7 


\ 
W. H. Upjohn, K. C, J. M. Parikh dnd T. C. K. Kurup for 
appellant. | 


j 
L. de Gruyther, K. C. and K. V. L. Narasimkam for 


4 


respondents. | 
Judgment reserved. 


CORAM : Lord Sumner, Sir John Edge, Mr. Ameer Ali and 
Lord Salvesen. 
Zist & 22nd May.—Monghibai & others v. Pragji D. Hariani 
(Bombay—Appeal No. 112 of 1923). 


This appeal questioned the sane state of mind of Vassonji 
Madhavji, a wealthy Hindu, who died on the 21st November, 
1919, having two days previously made his will while ill ina 
house of ill-fame in Bombay. The Indian Courts had granted 
Probate to the respondent. 


4 


'Sir J. Simon, K. C., L, de Gruyther, K. C., Sir Gi Lowndes, 
K, C. and G. D. McNair for appellants. 

F. Luxmoore, K. C. and E. B. Raikes for respondents. 

Appeal dismissed. 


CORAM : Lord Atkinson, Lord Shaw and Lord Darling. 
2)st & 25th May.—Hwa Bibi & others v. Ram Hari Lall 
(Patna—Appeal No. 6 of 1924). 


The question here 1s as to, the validity of a nei deb 
the 17th August, 1916, which the defendants (appellants) con- 
tend is not duly attested as required by the Transfer of Property 
Act, S. 59; whereas the plaintiffs argue inter alia that the 
decisions si the Privy Council in 39 I. A. 218 and 451. A. 94 
cover the case. 


L. de Gruyther, K. C. and W. Wallach for appellants. 
Sir G. Lowndes, Ky C. and E. B. Raikes for respondents. 
Judgment reserved. 
22nd and 25th May.—Burn & Co. v. H. H. the Thakur Sahib 
\. of Morvi (Bengal—Appeal No. 134 of 1924). 
| The Thakur Sahib, who owns the Morvi State Railway, 

sued the appellant firm of Engineers for damages for (a) con- 
version of 42 wagons Or alternatively, (b) for breach of contract 
to deliver the said 42 Wagons, and to refund Rs.15,833 deposit- 
ed with them under e said contract. The High Court had 
awarded the plaintiff Rs.1,37,739 as damages with interest and 
costs, - A 
: A. M. Dunne, E. Ci and Sir R, Aske for appellants. 

Sir G. Lowndes, K. C. and T, J. O'Connor for respondent. 

Judgment reserv 





22nd and 25th May.— Maung Bya v. Maung Kyi Neo & others. 
Hearing resumed and concluded ; judgment reserved, 


— 





22nd May.—Sura Lakshmia Chetty & others v. Kothandarama 
Pillay. 
Judgment delivered, allowing the appeal. 


25th May.— Mir Subhan Ali v, Imami Begum & others. 
Judgment delivered, ne both a a 
A. de M, 


t 


5 
A PRIVY COUNCIL. | 
25th May.— Mata Prasad and another v, Nageshar Sakai and- 


others. 
Hearing resumed and concluded ; judgment reserved. 





CORAM : Lord Blanesburgh, Sir John Edge and Mr. Ameer 
Ah. 
25th May.—Skipp v. Kelly (Bangalore). 

Lilian Mildred Kelly, a governess, sued T. C. W. Skipp in 
the District Court, Bangalore, for damages for breach of a 
contract to marry her, and claimed one and a half lakhs of 
rupees. She was awarded half a lakh, which, however, was, 
on appeal, reduced by the Court of the Resident of Mysore to 
Rs, 15,000, Both parties thereupon obtained certificates under 
S. 110, Civil Procedure Code, 1908, for appeal to the Privy 
Council, and the defendant’s appeal has already been listed. 
The plaintiff now petitioned for leave to cross-appeal in forma 
pauperis. 

Yule for petitioner. 

Petition granted. 


CORAM : Lord Blanesburgh, Sir John Edge and Mr. Ameer 
Ali. 
25th May.—Ganesh Narayan Sah Deo v. Manik Lal Chunder 

(Patna—Appeal No, 129 of 1924). i 

The appellant (judgment-debtor) attacked as irregular and 
illegal the sale in execution by the respondents 1 to5 of his 
share in purganna Barwe to the 6th Respondent. 

Sır G. Lowndes, K. C. and W. Wallach for appellant, 

A. M. Dunne, K. C. and T. B. W. Ramsay for respondents 
1 to 5. 

Appeal dismissed with costs to both sets of respondents. 





CORAM : Lord Shaw, Lord Blanesburgh, Sir John Edge and 
Mr. Ameer Ali. . a 
26th May, —Mst, Nag Euer v. Shan Lal Sahu and others (Patna 
—Appeal No. 98 of 1923). 
The appeal arose out of a decree for dissolution of a part- 
nership and disputed the propriety of certain detailed 
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directions for distributing the partnership assets which the 


plaintiff (appellant) alleges were not -warranted by the: terms 
of the preliminary decree of the 15th August, 1916. 
A. M. Dunne, K. C. and W. Wallach for appellant. 
S. Hyam for respondents. 
' Judgment reserved. 


lith June.—K. Vijayarainam and another v. M. Sudarsana 
Rao and others. 


Judgment delivered ; appeal allowed. 


AA ple 


CORAM : Lord Phillimore, Lord Carson and Sir John Edge. 
Lith June.—R. Ganesh Narain Sahai and another v. Maharaja 
of Chola Nagpur (Patna—Appeal No. 30 of 1923). 


The appellants who were sued by the respondent for re- 
covery of possession of purganna Barwe on the ground that 
Raja Raghubar Sahai, their father, had been tenant thereof as a 
jagir for life only, defended the action by claiming that it was 
an impartible estate of their family from time immemorial. 


Sir G. Lowndes, K. C. and W, Wallach for appellants. 
A, M. Dunne, K. C. and T. B. W. Ramsay for respondents. 
Appeal dismissed with costs. 


ED enema ee 


CORAM : Lord Phillimore, Lord Carson and Sir John Edge. 
lith June.—Homeshwar Singh and others vw. Jugal Kishore 
Marwari and another (Patna—Appeal No, 32 of 1924). 


These were cross-appeals arising out of the High Court 
decree for Ra, 200,000, damages for breach of contract, award- 
ed to the respondents, two contractors, who had agreed on the 
23rd May, 1915, to fell the trees and make sleepers from the 
timber in the forest belonging to the appellants’: father. 


` L. de Gruyther, K. C, and S. Hyam for appellants. 


A. M. Dunne, K. C., K. Brown and G. D, McNair for res- 
pondents. 


` Judgment reserved. 
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CORAM : Lord Phillimore, Lord Carson and Sir John Edge. 
1ith June.—Mst. Allah Jawai and others v. Msi. Sat Bhara 
and others (Lahore). 

The petitioners applied for special leave to appeal against 
the decree of the Subordinate Judge, Jhang (Nov. 1917) and 
the High Court, Lahore (17th March, 1924) setting aside a 
lamliknama of the 8th June, 1907, and giving possession of the 
property comprised therein to the respondents. 

W. Wallach for petitioners, 

Petition dismissed. 





CORAM : Lord Phillimore, Lord Carson and Sir John Edge. 
12th June.—Bhupendra Narayan Singh v., Narapati Singh 

(Bengal—Appeal No. 170 of 1924). 

The question here is whether the respondent is entitled to 
kkas possession of chowkidari chakran lands unconditionally or 
` only upon payment of additional rent to the appellants. 

- Sir G., Lowndes, K. C. and B. Dube for appellant. 
L. de Gruyther, K. C. and R. H. Hodge for respondent. 
Judgment reserved. 





12th June,—Nowroji R. Wadia v. Government of Bombay. 
Judgment delivered ; appeal dismissed, 





15th June.—Jacob v. Wils. 
Judgment delivered ; appeal allowed. 





Coram : Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Ameer Als, 
15th, 16th & 18th June.—Sourendra Mohan Sinka and others vy. 


Hart Prasad Sinha and others (Patna—Appeal No. 136 of 
1924). 


In this suit for a mortgage decree, the Subordinate Judge, 
Bhagalpur, made a preliminary decree for sale for Rs, 15 lakhs 
and a personal decree for Rs. 44,164, while the High Court 
varied these by passing a decree for about Rs. 4 lakhs, and a 
personal decree for Rs. 23,181. Both parties have appealed, 
and the appeals have been consolidated. The plaintiffs contend 
that the High Court misapplied S. 6 of the Sonthal Parganas 
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Settlement Regulation III of 1872, as amended by Regulation 
V of 1893, in calculating interest; and the defendants inéér 
alia claim that the whole case is res judicata because the plain- 
tiffs’ former suit in 1904 on the same mortgage was dismissed 
(see 41 I, A. 197). 

L. de Gruyther, K. C. and S. Hyam for appellants. 

Sir .G, Lotondes, K. C. and E. B. Raikes for respondents. 

The hearing is proceeding. 





Coram : Lord Haldane, Lord Wrenbury and Lord Blanes- 
burgh. | 
16th & 18th June.—S, Sundara Rajan and others v. C. M. 
Natarajan and others (Madras—Appeal No. 140 of 1923). 
This appeal relates to the construction and validity of the 
will, dated 27th April, 1897, of C. Ratna Mudaliar, who died in 
1904. 
A, C. Clauson, K. C. and K., V. L. Narasimham for appel- 
lants. 
W. H. Upjohn, K. C., Sir W. Schwabe, K. C, and A.M. 
Talbot for respondents. 
The hearing is proceeding. 
18th June.—Sourendra Mohan Sinha and others v. Hari 
Prasad Sinka and others. i 
Hearing concluded ; judgment reserved. 
18th June, —-S. Sundara Rajan and others v. C. M. Natarajan 
and others. 
Hearing concluded ; judgment reserved. 





18th June.—Burn & Co., Ltd. v. Thakur Sahib of Morvi, 
Judgment delivered ; appeal dismissed. 
CORAM : Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Ameer Ali, 
18th June.—Mahabir Prasad Tewari v. Jamuna Singh and 
another (Patna—Appeal -No. 92 of 1923)? 
This appeal relates to the title tothe village of Bhanarpur. 
E. B. Ratkes for appellant. 
B. Dube for respondent, 
Judgment reserved. 
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Coram: Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Amger Ali. l 
18th June.— Bhupendra Narayan Singh v. Madar Buksh Sheikh 

and others (Bengal—Appeal No. 63 of 1923). 

The appellant, who is the Zemindar of a putni tenure, 
which was sold for arrears of rent on the 15th May, 1914, 
under the provisions of Bengal Regulation VIII of 1819, 
appeals against the judgment of the lower Courts, which have 
held that the notices of sale were not published in strict accord- 
ance with sects. 8 and 10 of the above Regulation, and that 
the sale of the putni, in so far as it affects the Ist respondent 
(now deceased), is invalid and ought to be setiaside. 

Sir G. Lowndes, K. C. and B. Dube for appellant. 

The respondents were not represented, 

The appeal is proceeding. 

A. de M. 


a e 


HIGH COURT. 


Venkaiasubba Rao | 

and Reilly, JJ. C. R. P. No. 311 of 1924. 

1314 July, 1925. 

Madras Local Boards Act (XIV of 1920), S. 56 (1) (h) and 
(4)—Calculaition of period—How to be made—No meeting held in 
a month—Wrong ruling of President under sub-sec. 4—Effect of. 

The period of three consecutive months referred to in 
S. 56 (1) (k4) of the Madras Local Boards Act must be held to 
date from the day of the meeting in the month, which the 
member of the Local Board did not attend, though it may be 
that he attended an earlier meeting of the Board in the same 
month. For the purposes of cl. (A) even a month in which 
there was actually no meeting of the Board could be taken 
into calculation. 

An erroneous ruling of the President that a member had 
not vacated his seat and that therefore there was no necessity 
to report the matter under S. 56 (4) does not in any way affect 
the statutory disqualification under S. 56 (1) (A). 

K. S. Champakesa Atyangar for Petitioner. 

O. Thanikachelam Chetty for Respondent. 

T. S. V, 


~“ 10 


Phillips, J. 
S. A. No. 1708 of 1922. 
14th July, 1925, 


Limitation Act, Art. 11-A—Morigage by one member of 
joint Hindu family—Sale ın pursuance of mortgage decree— 
Issue of sale ceritficate relating to whole property—Obstruction tn 
gelling delivery—Peittion for removal of obstruction— Dismissal — 
Effect of-—Suit by purchaser to recover morigagor’s share after 
effecting partition—Limitation—S, 47, Civil Procedure Code, ifa 


bar, i 


A member of a joint Hindu family mortgaged his share in 
a property to another, who obtained a decree thereon and had 
the property sold. Both in the sale proclamation and the sale 
certificate issued to the purchaser, what was sold was described 
as the whole property. The purchaser was obstructed in his 
attempt to obtain delivery and applied for the removal of the 
obstruction. His petition was dismissed, and, more than a year 
thereafter, he sued for recovering the mortgagor's share in the 
property after effecting a partition. Held, the relief asked for 
in the suit was not the same as that asked forin the application 
for removal of obstruction, and the dismissal of the latter did 
not affect his right to the mortgagor’s share and as he was not 
‘bound to have the order sét aside, his suit was not barred under 
Art. 11-A, Limitation Act. 12 L. W. 408 (P. C.) explained ; 
held also, as the Court could not in execution enforce the 
auction purchaser's right to partition, the suit was not barred 
under S. 47, Civil Procedure Code. 29 Mad. 294 folld,; 26 
Bom. 146 distd.; 19 A. L. J. 53 dissented from; 5 Bom. 25 
referred to. E 


K. Rajak Aiyar and V, Ramaswamı Aiyar for Appellant, 


P. S. Narayanaswami Aiyar for Respondent, 
Te SiV. 


ji 


Jackson, J: 
; C. R. P. No. 417 of 1923. 
14th July, 1925. 

Indian Coniraci Aci, S. 144—Contract of guarantee—Two 
persons named in the body of the document as guarantors—But 
, document executed only by one—Whether a condition of liability 
unless the other signed may be presumed——Condition to be proved. 

In the case of a contract of guarantee intended to be exe- 
cuted by more than one person, the executant who signs is 
liable unless he makes it a condition that he is to be liable only 
if the others also execute it. There is no presumption, merely 
because the document is worded so as to appear there will be 
several promissors, that the person actually executing it is not 
liable. 15 Halsbury, S. 901, p. 469 ; Norton v. Powell, 4 M. & 
G. 42 ; Coyte v. Elphick, 22 W. R. 541 at 543 followed. 
Ex parte Harding, 12 Ch. D. 557 at 566 distinguished. 

G. Lakshmanna for Petitioner. 


K. N. Rajagopal Sasiri for B. Satyanarayana for Respond- 
ent. 


Jackson, J. > 
í C. R. P. No. 913 of 1923. 
15th July, 1925. 

Court Fees Ad, S. 7 (ii) as amended by Madras Act V of 
1922—Suit for maintenance—Pauper application filed in 1921 
—Leave granted afier the amendment came into force—Suit 
decreed with costs—Liability of defendant to pay Court fee— 
Basis of payment—Plaini when deemed to be filed—Civil Pro- 
cedure Code, O. 33, R. 8. 


An application for leave to sue im forma pauperis for 
maintenance was filed in 1921, but leave was granted only in 
June, 1922, after the Madras Act V of 1922 had come into force. 
The suit being decreed with costs, and the defendant having 
become liable to pay the Court fee on the plaint, the question 
arose whether he was to pay the amount as on a plaint filed in 
June, 1922, or as on the date when leave to sue’ was applied 
for ; held, as for purposes of the Limitation Act, the application 
for leave to sue as a pauper is deemed to be the plaint, so for 
the purpose of Court fee also the plaint must be deemed to have 
been filed in 1921 when the application was presented, and e 
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hence the defendant was liable to pay the amount as.on that 
date. O. 33, R. 8, Civil Procedure Code, referred to. 


D. Ramaswami ii for C. S. Venkatachart for Peti- 
tioner. 

The Government Pleader for Respondent: 

T.S. V, : 


= Venkatasubba Rao ` 





RHA aH 


and Reilly, JJ. 

16ih July, 1925,, ` , 

. Civil Procedure Code, S. 48 wa 0. 34, R. 5—Morigage décrea 
of 1907—Tinee for payment before 1908—Application for execu- 
lion returned fos obtaining final decree— Application under. O. 34} 
R., 5—Judgment making order absolute, but final. decree AA 
-Execution application in 1921—If barred, 


A mortgage decree was passed in 1907 and the time’ fixed 
for payment expired in the same year, When. the decree-holder 
applied for sale in 1913, the same was returned on,the ground 
that no final decree had been passed in the case. An applica- 
tion under O. 34, R. 5 was then putin andin 1917 the Court 
passed an order in terms making the decree absolute, but the 
decree that was drafted was one under O. 34, R. 5 and Form 10 
of Appendix D. There was an infructuous execution proceeding 
within three years and in 1921 the, mortgagee decree-holder 
again applied for sale, and then the judgment-debtor objected 
that as more than 12 years had passed from the date of the ori- 
ginal decree, it had become barred under S. 48, Civil Procedure 
Code. Held, as there was on record, rightly or wrongly, a final 
mortgage decree and the conduct of the parties showed that the 
final decree it was that was being executed, it must be deemed 
that that was the decree that was under execution andit was 
not barred under S. 48, Civil Procedure Code. 

S. T. Srintvasagopalachari for Appellant. 

C. S. Venkalachari for Respondent. 

T. S. V, 


C., M. A. No, 216 f 1922. AA 


A e A, po 


` The Offg. Chief Justice | 
and Viswanatha Sasiri, J. O, S. A. No. 27 of 1925. 

17th July, 1925. . í ; 
u1 Letters Patent (Madras), cl. 15—Order refusing application 
to strike out pleadings—If a i ala dasa a cased 
Code,-0:'6, R. 16. = - 
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The order of a Judge on the Original Side refusing to 
strike out a portion of the pleadings alleged to be unnecessary 
or scandalous does not amount to a judgment within the mean- 
ing of cl. 15 of the Letters Patent and is hence not appealable. 
3 L. W. 107; 35 Mad. 1 followed. 

T. V. Muthukrishna ae and Mahomed Ibrahim Sahib 
for Appellant. 

V. S. Govindachar for Respondent, 

TS: V; 

Phillips, J. > 
} S. A, No, 1701 of 1922. 
17th July, 1925. 

Limitation Act, Art. 142— Applicability—Suit for possesston 
—Allegation of tills and dispossession, 

Where a plaintiff sues for possession alleging that the title 
was in him, but that the defendants took unlawfully forcible 
possession from his vendor, Art. 142, Limitation Act, applies. 
16 Cal. 473 (P. C.), 17 Cal. 137 (P. C.), 25 M. L. J. 95 (P.C) 
followed ; 39 Mad. 617 (P.C.), 7 C. L. R 364 (P. C.), 
21 C. W. N. 642 (P. C.), 44 Mad. 883 (P. C.), 39 Bom. 335, 
21 L. W. 398 distinguished. 

C. Narasimhacharsar and N. Sundaresa Atyar for Appel- 
lant. 

S. Varadachariar for eee 

T. S. V. ° 


Srinivasa Atyangar, J. 
C. S. No. 98 of 1922, 
21st July, 1925. 

Practice—Original Side, High Courl—Taxation of cosis— 
Witness resident more than 200 miles from Court-house—Sub- 
poena-—Allendunce without formal summons--Traveling expenses. 

Where a witness is resident more than 200 miles froin the 
Court-house, and as such no summons could be issued to him, 
but at the request of a party he attends Court without a formal 
summons and gives evidence, his travelling allowances and 
batta can be allowed as part of the Costs in taxation, In such 
cases parties should be encouraged to bring before the Court 
the witnesses on whom they rely rather than to take out a com- 
mission for their examination, But the costs of taking out 
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and serving a subpoena on- such a witness will not be allowed, 
as no such subpoena should have been taken out at all. 
A. V. Narayanaswami Atyar for Plaintiff. 


P. V, Sudarsana Raru for Defendant. 
T. S. V. 


Ramesam, J. 
S. A. No, 84 of 1924. 

22nd July, 1925. 

Estates Land Act, Ss. 3 (2e), 53 (2), 144 and Sch. A, No. 15 
— Applicability of Act—Pleas not taken in written statement or 
in the Courts below—lIf to be allowzd in second appeul—Whole 
village carved out of larger village—Premsa paid—Adjusiment 
towards arrears of rent— Limitation. 


The tenants of a holding sued under S. 112, Estates Land 
Act, stating there was no arrears of rent and if there were any, 
an amount paid by them as premium in ignorance of their legal 
rights should be credited towards the amounts due. The de- 
fendant pleaded in second appeal that the Estates Land Act did 
not apply, as he was himself the kudivaramdar but did not raise 
it in his written statement or in the Courts below. Held, it could 
not be allowed to be raised for the first time in second appeal. 
As it also appeared that the suit village was a village carved out 
of a larger village (the Arni Jagir) it was an estate under S. 3 
(2s) and the Act applied. Scope of 44 Mad. 677 and 45 Mad. 
716 explained. Held also, in any event, the attachment sought 
to be set aside would be valid to the extent of the arrears legally 
due and tenants after the expiry of the period of six months 
prescribed by No, 15 of Sch. A of the Act could not ask for an 
adjustment of the premium paid towards the arrears of rent due. 

1, The Advocate:General and M. S. Vaidyanatha Aiyar for 
Appellant. 


T. R. Subramania Atyar for Respondents. 
T. S. V, 
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Rrishn at J 


! C. R. P. No. 489 of 1923. 
13th July, 1925. 


Vendor and purchaser—Paymsent of Government revenue by 
the vendor afier sale—~Patta continuing in his name—Sutt to re- 
cover personally the amount from the buyer, whether lies, 

Where the plaintiff who sold certain lands to the defend- 
ants and got a mortgage of the same properties for a portion 
of the purchase money paid the arrears of revenue due to the 
Government as the patta continued to stand in his name, sued 
to recover the amount so paid from the defendants personally, 
held that the suit was not maintainable in the Small Cause side 
inasmuch as the remedy of the plaintiff was only against the 
land and on the principle of subrogation he could only get a 
charge over the land which the Government had before such ` 
payment. 

K. V. Srinivasa Atyar for Petitioner. 


R. Kuppuswams Aiyar for Respondent. 
C. A.S. 





Phillips, J. 


13th July, 1925, 


Practice and procedure —Second Appeal--Power of the High 
Couri to interfere with the discretion of the Lower Appellate Court 
in admitting additonal Evidence—-Misconsiruction of document 
by Lower Appellate Court. ° 

Held distinguishing the Full Bench case in42 Mad. 737 
that it was open to the High Court in second appeal to inter- 
fere with the discretion of the Lower Appellate Court in the. 
admission of additional evidence where the Lower Court’s judg- 
ment is vitiated by musconstruction of a material document 
already on record. 

T. Ramachandra Rao for Appellant. 

V. Ramadoss for Respondent. 

C. A, S. 


; S. 4. No. 1570 of 1922. 





Venkalasubba Ruo and 


Reilly, JJ. ; C, M, A. No. 375 of 1923. 
14th July, 1925. 


Provincial Insolvency Act of 1920,S. 53 Voluntary aliena- 
tion—Burden of proof thai transfer was not in good faith or for 
valuable consideration—Onus on person alleging the same. 
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Held, that the onus of proving that a transfer was not in 
good faith and for valuable consideration lies on the person 
alleging the same under S, 53 of the Provincial Insolvency Act. 

B, Somayya for Appellant. 

T. Ramachandra Rao for Respondent. 

C. A.S. 





Phillips, J. 


22nd July, 1925. l 

Hindu Law—Reveršioners—Dispute belween presumptive 

aud ramoter reversioners during widow’s life-time —Sei llemeni by 

compromise cach set of reversioners taking a share—Widow nol 

asserting her iitle— Actual reversioner on widow's death suing to 

recover the properties allotted to the other parties lo the compro- 
mise-—Whether suit mainiainable. 

One S. died issueless in 1906 leaving- him surviving a 
widow, a divided brother and a predeceased brother’s sons also 
divided, The brother and the nephews both claimed S’s pro- 
perty and their disputes were settled in 1907 by a compromise 
whereby the brother took two-thirds and the two nephews to- 
gether took a third of the property. They were thus in posses- 


S. A. No. 1660 of 1922. 


‘sion and enjoyment of their respective shares till the widow’s 


death in 1914. The brother of S. then brought the present suit 
against the nephews to recover the one-third in-their possession, 
claiming that he became entitled on the widow’s death to the 
entire State of S. 

Held, that the transaction of 1907 was not a mere dealing 
in spes successionis as actual possession of the properties was 
taken and divided between the parties to the settlement ; and 
that the plaintiff having been a party to that arrangement was 
precluded from now setting up his title as actual reversioner. 
40 All, 487 (P. C), 35 M. L. J. 459 (P. C.) applied. 

K. N. Rajagopal Sasir: for B. Satyanarayana for Appellants. 

Y. Suryanarayana for the Respondents. 





Srinivasa Atyaugar, J. ; 
T. O. S. No. 7 of 1921 and 7 of 1922, 


22nd July, 1925. 
' Madras High Court Fees Rules, O. 6, R 63—Testamentary 


sistt—Scale of fes to vakil, — 
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In testamentary suits, the fee allowed to.a vakil is on the 
basis of a reasonable fee, under R. 38 of the Pleaders’ Fees 
Rules, as the subject-matter of the claim does not admit of 
valuation and no claim for a definite amount,.is put forth in the 
petition for probate, which is later registered as a plaint. 

T. K. Srinivasathathachars for Applicant. 

T. S. V, 





) Srinivasa Aiyangar, J. ! 
C. S. No. 765 of 1921. 

22nd July, 1925. | 

Madras High Court Fees Rules, O, 6, R. 63— Original Side— 
Vakils’ fees—Suit withdrawn before case opened—Taxed costs of 
de fendant—Scale of—R. 31 (a) and (b) of Pleaders’ Fees Rules. 

A plaintiff withdrew his suit on the Original Side of the 
High Court on the day of hearing before the case was opened, 
and it was dismissed with the taxed costs of the defendant. 
Held the case fell under R. 31 (a) of the Rules for the remune- 
ration of pleaders and not under sub-clause (b), The full scale 
of fees ought to be allowed in taxation. 

T. K. Srinivasathathachari for Defendant. 

T.S. V. 





Phillips, J. 
' S. A. No, 1720 of 1922. 
23rd July, 1925. , 

Promissory Note—Malabur devaswom—Execution by ura- 
lars—I1f binds devaswom. 

A promissory note was executed by the uralars of a Mala- 
bar devaswom, and the recitals stated that the executants as 
uralars were liable to pay and that the amount would be due 
from the depaswom. Held, a decree can be given against the 
funds of the devaswom, if the amount was borrowed for neces- 
sity. 45 Mad. 703 foll. ; 32 M. L. J..259and 33 M. L. J. 631 
distd. 

The principles of English law as to trustees do not apply 
to Malabar uralars. 

B, Sitarama Rao and K. P. Ramakrishna Aiyar for Appel- 
lant. 

K., P, M. Menon for Respondents. 
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Ramesam, J. 


4 


C. R. P. No. 701 of 1923. 
23rd July, 1925. 


Madras Estates Land Act, Ss. 111 and 205—Landholder’s 
application for sale—Dismissal—lf revisable by High Court— 
Sale if can be prevented by payment of person having no interest 
—Decision of Board of Revenue—Powers of High Court. 


A revision petition lies direct to the High Coart against an 
order of a Revenue Court striking off a landholder’s application 
for sale under S, 111 of the Estates Land Act. The Revenue 
Court is “subordinate” to the High Court, inasmuch as subse- 
quent proceedings may follow by way of suits under S. 112, 
and the appeals therefrom lie tothe Civil Courts. +2 Mad. 76 
and 310 applied. 


A person who has‘no interestin a holding cannot prevent a 
gale thereof by paying to the collector the arrears due from the 
defaulter. But where the landholder accepts such payment, it 
is not open to him to go back on such acceptance and insist 
on the sale proceeding, 


Orders passed in revision by the Board of Revenue under 
the Estates Land Act are not revisable by the High Court. 
Where the Board has refused to interfere with the order of the 
Revenue Court, the High Court also will not interfere in revi- 
sion against the same, unless there has been a gross miscarriage 
of justice, 47 Mad. 250 followed. 


P. Somasundaram for Petitioner, 


dent. 
T.S. V. 


K. N. Rajagopala Sasiri for B. Satyanarayana for Respon- 
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19th June.—Bhupendra Narayan Singh v. Madar Baksh Sheikh 
and others, - Hearing continued and concluded ; appeal 
dismissed. [See p. 7.] 


M, 


CORAM : Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Ameer Ali, l l l 
19th June.—Pramatha Naik Mulia v. Burton and others (Patna 

—Appeal No. 103 of 1923). l 

The Respondent (Plaintiff) here claimed the sub-soil rights 
of mauza Kapsara, but the Appellants, besides denying his title 
thereto, pleaded that the suit was barred by limitation. 

L. de Gruyther, K. C. and B. Dube for Appellants. 

A. M. Dunne, K. C, and K. Brown for Respondents. 

Appeal dismissed. 


23rd June.—Sri Kanchumarthi Venkata S. C. Row v. Kanchu- 
marthi Raju and others, Judgment delivered ; appeal 
dismissed. 


23rd June.—Msit. Hira Bibi and others v. Ram Harilal and 
. others. ‘Judgment delivered ; appeal of first appellant 
allowed, of the other appellants dismissed. [See p. %] 


29th June.—Homeshwar Singh and others v. Jagal Kishore 
Marwari and others. Judgment delivered ; allowing the 
appeal, and dismis3ing the cross-appeal. 


CORAM : Lord Finlay, Lord Carson and Lord Blanesburgh. 
29th June.~-Dhanpat Rai and others v. Bhat Kahan Singh and 

others (Lahore). 

In this petition for special leave to appeal, the Petitioners 
were the Plaintiffs în a suit which they brought in July, 1917, 
for cancellation of a mortgage deed madeon the 31st May, 1899 
(and the proceedings consequent thereon) by Lachmandass, 
their father and grandfather, on the ground that it alienated 
their ancestral property without legal necessity. They ques- 
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tioned the application of S. 47 of the Civil Procedure Code, 
1908, to the proceedings. 
Sir G. Lowndes, K, C. and G, D, Mc Nair for Petitioners, 


Leave granted. 





CORAM : Lord Finlay, Lord Carson and Lord Blanesburgh. 


29th June.—Sarju Ram v. Oudh Behari Pande and others ; 

(Allahabad). 

The Petitioner, who was Defendant ina suit by the Res- 
pondents of an 8-anna share in village Bhatrindwa, which he 
claimed to have purchased boma fide and for value from the 
usufructuary mortgagee thereof, now applied for special leave 
to appeal. “The Respondents alleged that the property was an- 
cestral property and was sold without legal necessity, through 
undue influence, etc, and that the Petitioner had previous 
knowledge of these blots on the title. 

W. Wallach for Petitioners. 


Petition dismissed, 





CORAM : Lord Finlay, Lord Carson and Lord Blanssburgh, 


29th June.—Bansilal Abirchand v, Ghulam Mahbub Khan and 
another (Hyderabad, Deccan—Appeal No. 131 of 1924). 

‘The Appellant sued the Respondent before the Civil Judge, 
Secunderabad, for Rs.58,000, money lent and secured by three 
bonds, dated 1891 and 1894, alleged to have been made by the 
late Mohd, Allauddin, deceased (grandfather of Respondent 1); 
for which the late Sir Asnam Jah (Prime Minister of Hyderabad, 
and father of Respondent 2) was surety. Exemption from the 
Limitation Act, 1898, is claimed by virtue of sect. 13, but the 
respondents plead that a British Court, like that of the Canton- 
ment at Secunderabad, had no jurisdiction to hear the case, and 
that the proper forum was the State of Hyderabad. 


Sir G. Lowndss, K. C, and E. B. Raikes for Appellant. 
L, de Gruyther, K. C. and B. Dube for Respondents. 
Judgment reserved. 





30th June.—-Maung Bya and another v. Maung Kyi Neo, Judg- 
‘ment delivered ; appeal allowed, [Ses p. 1—2]. 
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CORAM : Lord Finlay, Sir John Edge, Mr. Ameer Ali and 
Mr, Justice Duff. 
30th June.—Ma Chit Su v. National Bank of India, Lid. and 

another (Lower Burma—Appeal No. 123 of 1924). 

This appeal arises out of an action by the Respondent Bank 
for specific performance (which both the Lower Courts have 
.decreed) of a contract for the sale of premises No. 3, Phayre 
Street, and No. 62, 37th Street, at Rangoon, __ 

G. Lawrence, K. C. and E. È. W. Besley for Appellants. 

Sir G. Lowndes, K. C. and E. B. Raikes for Respondents, 


Judgment reserved, 


A. de M, 
j i 
HIGH COURT. 
Phillips and 
Ramesam, JJ. S. A. 'No.-1171 of 1922, 
22nd July, 1925. 


Inam—Enfranchisemeni—Karnam service—Adverse posses- 
ston—E fect of enfranchisement. 

A grantee of karnam service inam lands after enfranchise- 
.ment sued a person in possession for recovery of the same. The 
latter set up title by adverse possession, and it was contended 
for plaintiff that enfranchisement gave him a fresh title to sue 
and that the possession prior to enfranchisement did not count. 
Held, overruling the contention, that the ordinary 12 ye&rs’ rule 
applied to the case and enfranchisement didnot nullify the 
effect of the defendant’s possession prior to it. 30 Mad. 245, 
28 C.W.N. 66 folld, ; 46 M.L.J. 482 dissented from; 48 M.L.]J. 
470 distd. 

This decision was followed by Jackson, J. in S.A. No. 260 
of 1923 decided on 30th July, 1925. 

Y. Suryanarayana for appellant. 

B. Jagannatha Doss for respondent. 


T. S. V, 


Devadoss and 
Waller, JJ. C. M. S. A. No. 55 of 1925, 
24th July, 1925, 


Limitation Act, Arts. 180, 181—Auction sale—Decres-hold- 
er purchassr—Application for delivery within 3 years of confir- 
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mation of sale—Order for delivery—Subsequent application for 
delivery within 3 ysars of order—If barred. 


An application for delivery of property by a decree-holder 
purchaser made more than three yearsafter confirmation of the 
sale but within three years from the date of a prior order of 
Court directing delivery falls under Art. 180 and not under 
Art. 181 of the Limitation Act dnd is therefore barred. Opinion 
of Oldfield, J. in 43 I. C. 155 followed; view of Abdur Rahim, J. 
dissented from, 

K. Kameswara Rao for appellant. 

P. Satyanarayana for P. Somasundaram for respondent. 


T.S. V. 


Odgers and Madhavan 
Nair, JJ. ; A. S. No, 88 of 1922, 
24th july, 1925, 

Civil Procedure Code, S, 92—Intsresi—— Mosque — Residence 
near—E fect. 

In the case of a Mahomedan mosque, mere residence near 
itis not sufficient interest within the meaning of S. 92, Civil 
‘Procedure Code, | 
. Per Madhavan Nair, J,—Residence in or near the locality 
must be considered only as a fact from which an inference 
may be drawn as to the existence of an interest within the 
meaning of 8.92 9 L. W., 1 distd. ; 42 Mad, 360 considered 
and applied ; 47 Mad. 884 (P, C.) refd. to. 

P, R. Ganapathi Aiyar for appellants. 

S, Varadachariar and M. S. Ramanuja Aiyangar for res- 
pondents. 


T.S. V. 
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Odgers and 
Madhavan Nair, JJ. A.S. No. 96 of 1922, 
2tth July, 1925. 

Mortgage—Agreement to make an endorsemeni of discharge 
on prior promissory nole—Morigagee assigning pro-note for con- 
sideration to strangér—Failure of consideration——Merger—Prin- 
ciple when applies. . 


The defendant executed a hypothecation bond to the plain- 
tiff directing the latter to make an endorsement of discharge on 
a promissory note executed to him before. Instead of s0 doing 
the plaintiff assigned the promissory note to one V. for consi- 
deration. Inasuit by plaintiff on the hypothecation bond, held 
there was a failure of consideration as soon as the pro-note 
was assigned to V. and not when V. brought a suit on the 
note, got a decree and realised the amount from the defendant. 

Held also, the doctrine of merger that a smaller security 
would sfso facto be extinguished when a greater security is 
taken would not apply lo a case where the securities are in "’ 
different hands. i 


K. V. Krishnaswami Aiyar and K. G. Srinivasa Aiyar for 


Appellants. 
K. Rajah Aiyur and R, Puruskoihama Aiyangar for Res- 
pondent, i 
T.S. V. ee 
' Phillips and 
Ramesam, JJ. ! S. A. No. 1704 of 1923. ° 
24th July, 1925. 


Hindu Law—Partition—Righis of altense from co-parcener 
— Equities to be pleaded— Decision when res judicata. 

A suit for general partition by a stranger who has purchas- 
ed a cO-parcener’s interest in some joint family properties 
should be filed before a non-alienating co-parcener brings a 
. suit for partial partition. If in a suit for partial partition, the 
stranger purchaser does not set up the equities in his favour or 
His equitable rights are disallowed, that decision is final and 
conclusive as between the parties and will operate as res judi- 
cata ina subsequent suit filed by him for general partition. 
But such later suit is maintainable in law. Case-law referred to. 

K. Sankara Sasiri for Appellants. 

N. Chandrasekhara Atyar for Respondent, 

T.S. V. 

NRC 
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Phillips, J. 
f S. A. No. 1798 of 1922. 
27th July, 1925. 

Morigage—Redemption—Time fixed for payment—On de- 
fault morigagee and his heirs to enjoy-~Rule of strict consiruc- 
lion, 

A mortgage document executed in 1844 contdined a clause 
that after 30 years in default of payment of the mortgage 
amount the mortgagee was to have the kuduthala changed in 
his name, he and his heirs were to enjoy the property from 
generation to generation, and the mortgagor and his represen- 
tatives were not to have any right or interest thereafter. The 
amount was not paid within the stipulated time and subse- 
quently a redemption suit was filed. Held, the strict construc- 
tion of the contract ought to be given effect to, and the suit 
for redemption could not be maintained. 13 M. J A. 560 and 
1 Mad. | followed. 

C. V. Anantakrishna diyar and K. Y. Adiga for Appellants. 

B, Sitarama Rao and K. Sundara Rao for Respondent. 

T.S. V. — 


Odgers and Madhavan ; 
Nair, JJ. ; L. P. A, No. 4 of 1924. 
Z/th July, 1925. 
Civil Procedure Code, S. 11—Sutlin ejecimeni alleging title 
as owner—Dismissal on oath—Subsequent suit for a share conced- 
ing share to defendani—lIf barred. 


A suit in ejectment by plaintiff's father against his brother 
was dismissed on the latter taking an oath'that the properties 
were family properties. Subsequently in a suit brought by the 
sister's daughter of the defendant for her share under the 
‘Mahomedan Law, it was found ihat the properties belonged 
‘exclusively to the plaintiff’s father and not to the whole family. 
The plaintiffs thereafter sued the defendant for recovering their ° 
share in the properties alleging the reali ownership to be in 
themselves but conceding a share to the defendant in pursuance 
of his oath in the first suit. Held, the suit though brought for 
recovery of a share was notla suit for partition as between co- 
owners but one based on ownership and consequently it was 
barred by res judicata. 4b Mad. 135 folld. Held also, the dis- 
missal of the suit filed by the sister’s daughter did not bar the 
claim of other sisters who were co-defendants in that suit. 
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A. Krishnaswami diyar and E. Vinayaka Rao for Appel- 
lants. 


K. V. Krishnaswami Aiyar and N, Swaminathan for Res- 
pondents, i 


TeS: V, a 


The Officiating Chief 


ustice and Viswanatkha : ji : 
á Sasa j. á f 0. S. A. No. 33 of 1925. 


27th July, 1925, 

Leiters Patent, cl. 15—Order of a Judge on the Original Side 
rejecting an application for review— Whether “ judgment "——No 
appeal lies. 

The order of a Judge sitting on the Original Side rejecting 
an application for review is not a judgment within the meaning 
of cl, 15 of the Letters” Patent and no appeal lies therefrom. 
Nor is it appealable under the Civil Procedure Code. 


K. Rajah Atyar for Appellant. 

K. S. Narayana Atyangar instructed by Messrs. Grant and 
Greatorex for Respondents, 

C. A. S. —— 

Jackson, J. 7 
f C. R. P. No. 872 of 1923. 
27th July, 925, 

Madras District Municipalities Act, Ss. 80, 92 and 354— 
Collection by a Municipal Council of a sum as profession tax— 
Claim by the Council to retain the same as Company tax, afler ob- 
jection by the Company—Strict compliance with the statule im- 
corporating public bodies necessary—Non-compliance with Ss. 80 
and 92— Company entitled to refund—Sutt for the same maintain- 
able, t 

Where a Municipal Council collected a sum of money from 
a Company as “profession tax” and on objection taken by the 
Company claimed to retain a portion of it as “Company tar” 
under the provisions of Madras Act V of 1920, Held, that 
Municipalities and public bodies should strictly comply with 
the provisions of the Act to which they owe their existence that 
there being no Compliance with Ss. 80 and 92 of the Act 
there being no second publication as required by S. 80 
the levy and retention were wlira vires and the jurisdiction of 
Civil Court to enquire into the legality of the levy was not oust- 
ed under the provisions of S. 354 of the Act. Held further, 
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that the retention as Company tax of amount originally collect- 
ed as profession tax is also illegal. Suit by the Company for 
refund was consequently decreed. 

T. Ramachandra Rao for Petitioner, ` 

Y. Suryanarayana for Respondent. 

C. A. S. eae 

Venkatasubba Rao 
and Reilly, JJ. C., M. S. A. No. 108 of 1923. 
30th July, 1925, 

Civil Procedure Code, S. 146 and O. 21, R. 46—~Allachment 
before judgment of debt due to, defendant—Decree obtained by 
defendant against his debtor—Recording of satisfaction—Rights 
of attaching creditor. | 

L. to whom money was owed by R, was sued bya creditor 
X. who obtained an attachment before judgment of the debt due 
by R. Subsequent to the decree in the suit, L. sued R. for the 
money due, obtained a decree and reported satisfaction to the 
Court. X. then applied to execute his decree and the question 
was as to the effect of his failure to attach the decree obtained 
by L. against R. Held, per Venkatasubba Rao, J. (1) the attach- 
ment before judgment of the debt due to L. by R. fastened it- 
self to the decree without any furtheract on the part of the 
attaching creditor, The debt having matured into and merged 
in a decree, the attachment gets transferred to the decree, 
17 All. 210 (P. C.) referred. (2) X. can also invoke the aid of 
S. 146, Civil Procedure Code, and as a person claiming under 
L, can execute his decree. S. 146 should be construed 
liberally. 44 Mad. 919 referred to ; 51 Cal. 703 distinguished ; 
1922 All. 98 dissented from. Held, per Reilly, J. (contra) 
(1) the attachment of the debt does not automatically transfer 
itself into an attachment of the decree and the execution peti- 
tion must be amended by adding 4 prayer for the attachment of 
the decree, and (2) the mere recording of satisfaction was not 
a bar to attaching the decree in execution, where the act is done 
fraudulently and in the absence of the parties really affected by 
it, 6 Bom. 148 ; 27 M. L. J. 172; 14M. I. A. 40 referred to 


Effect of attachment explained. . 
B. Sitarama Rao and L, V. Krishnaswami Aiyar for 
Appellant. 


R. Ganapathy Aiyar for K. Rajah Aiyar for Respondent. 
ToN 





` 27 


Phillips, J. l ; 
S. A. No. 855 of 1922. 
30ih July, 1925., 

Limitation Act, S. 14—Plaint filed tn wrong Court—Order 
directing return of plaint—Plaint returned much later-—Period 
of deduction—Computation— Proceedings when end—Cioil Pro- 
cedure Code, O, 7, R. 10. 

A suit for rent was originally filed in a Small Cause Court, 
but returned to be presented to a Revenue or Civil Court ac- 
cording as the lands formed an “estate” within the meaning of 
the Madras Estates Land Act or not. It was duly presented to 
the Civil Court and, after the lapse of a long time, the Court 
of Appeal decided that the Civil Court had no jurisdiction and 
directed the plaint to be returned for presentation to a Revenue 
Court. The plaint was actually returned about a month after 
the date of the appellate judgment. The question arose whe- 
ther in calculating the period of exclusion under S. 14, the 
period between the date of appellate judgment and the actual 
return of the plaint should be included. Held, the proceedings 
can be said to have ended within the meaning of Explanation I 
only when the plaint is actually returned after complying with 
the provisions of O. 7, R. 10 and hence the period should be 
excluded. 3M. L., J. 190 dissented from; 7 M. L. J. 261; 
22 Bom. L. R. 387 and (1887) A. W. N. 323 followed. 

K. Bashyam Aiyangar and A. Srinivasa Aiyangar for 
Appellants. . 

A, Krishnaswamy Atyar, M. Patanjali Sastri and C. S. Rama 
Rao Sahib for Respondents. 


T. S. V. . SENEE 

Phillips and i 

Ramesam, JJ. S. A. No. 1076 of 1922. 

31st July, 1925. 

Easements Act, S. 7, Illns. (a) and (i)—Natural righi— 
Right of owner of upper land to have surface-waler flow down 
naturally on lower land—Whether owner of lower land has a 
right to protect himself by raising bunds, 

On account of the conflict between 29 Madras 539 and 
(1910) M. W, N. 545 on the one band, and 38 Madras 149 and 
28 M. L.J.98 on the other, onthe question whether the 
owner of a lower land has a right to prevent the surface water 
falling on an upper land from flowing naturally on to the lower 
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land by raising bunds or otherwise, their Lordships referred the 
above case to a Full Bench for decision. 

V. Suryanarayana for Appellant. 

B. Satyanarayana for Respondent. 


Jackson, J. 


31st July, 1925. 

Contract—Sale of goods—Perforinance of—Option to keep 
contract open—Exercise of —Estoppel, 

A person entered into four different contracts with another 
to supply bales of yarn as and when he got them from the 
mills. Some bales were supplied and while another supply 
was being made, the buyer refused to take delivery on the 
ground of delay and also intimated that he would not accept 
the remaining bales either. The seller replied that he would 
keep the buver bound by his contract, brought a suit for dama- 
ges for non-acceptance, and again reiterated in the plaint that 
he would deliver the balance of the goods afterwards. The 
buyer stated in the written statement that he had already can- 
celled the contracts. The suit terminated in an award in favour 
of the seller. Subsequently, the buyer sued the seller for 
damages for not supplying the remainder of the goods. Held, 
(1) it was open to the promisee to keep the contracts open and 
subsisting and wait till the time for performance arrived or to 
treat the repudiation as a breach. L. R. 9 C. P. 208 followed ; 
(2) the Seller by bringing his suit exercised such an option to 
repudiate notwithstanding his statement in the plaint that he 
would perform the remainder of the contract ; (3) even if the 
contracts were kept open, the buyer was estopped from contend- 
ing that, as he had himself not accepted in his written state- 
ment the election by the seller (1919) 1 K. B. 78 followed ; 
and (4) as the buyer had intimated that he would not be bound 
by the contract, the seller was no longer liable to perform the 
contract. 7 Halsbury, p. 423, para 865 followed. 

C. V, Anantakrishna Atyar for Appellant. 

S. Jagadisa Aiyar for Respondent. 

TeS: V, en ° 


Jackson, J. 
S. A, No. 288 of 1923. 


eet SNR, 


S. A. No. 18 of 1923, 


í 


31st July, 1925. 
Hindu Law —Widow—Funeral expenses—Who to meet— 
Maintenance holder, 
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The funeral expenses’ of a deceased co-parcener’s wife 
should be met out of the estate which was lable for her main- 
tenance. Soa divided co-parcener, though nearer in degree to 
the husband of the deceased woman, is entitled to claim contri- 
bution for money spent by him in performing her funeral cere- 
monies from an undivided co-parcener related to her-husband 
only in a remote degree, 


B. Sitarama Rao for Appellant. 


K. Y. Adiga for Respondent. 
T. S. V. 


Phillips, J. 





! S. A. No. 1417 of 1923. 
3rd August, 1925, 

Aliyasanthana Law-—Maintenance-—-Claim for—Separate 
maintenance when allowed—Quarrels among members—Incon- 
venience of joint mess—I f grounds for—Equal share to all mem- 
bers including Ejaman —Propriety of. 

In an Aliyasanthana family, aclaim for separate mainte- 
nance cannot be sustained on the mere ground that the mem- 
bers were not getting on well with each other and that a joint 
mess was extremely inconvenient. 36 Mad. 203, 591, 593 and 
42 Mad, 686 referred to, 


In allotting maintenance among the members of sucha 
family, an equal share to all members including the esaman is 
not a proper mode of distribution. 


B. Sitarama Rao for Appellant. 


K. Y. Adiga for Respondents. 
T. S. V. 


Phillips, J. 





? S. A. No. 649 of 1924, 
5th Augusi, 1925. 

Contract—Sale of goods—Money paid as advance—lIf a de- 
posit by way of security—Test—Intention of parties—Breach of 
contract—Forfeilure. 

Where in a contract for sale of goods, the vendee deposits 
a sum of moneyewith the vendor as advance and on a breach 
of contract occurring, the vendor claims a forfeiture of the 
amount, held, he would be entitled to do so, if the money was 
given as a deposit by way of security. The question must be 
decided by ascertaining the intention of the parties from all the 
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circumstances of the case. 24 C. W. ‘N. 40 followed ; 
19 All. 429 ; 38 Mad. 178 distinguished. 


P. Venkatramana Rao for Appellant. 
B. Somayya for Respondent. 
T. S. V. 


Philips, J. 





t | S. d. No. 109 of 1923. 
6th August, 1925. 

Hindu Law—jJoint family—Guardtanship—Father reln- 
quishing all properties in favour of son—If can delegate powers 
of guardianship—Alienation by moilher —If binding. l 

In a joint family consisting of a father and-son, the father 
released all his rights in the family’ properties in favour of his 
minor son, and the latter was living along with his mother and 
father in the family house. The mother, purporting to act as 
guardian of the minor, mortgaged certain properties for pur- 
poses binding on the minor, Ona question arising, whether 
during the life-time of the father and while he was living in the 
family, the mother could act as guardian, held, that she could 
do so. The dictum of Lord Parker in 38 Mad. 807 at 819 that 
guardianship being of the nature of a sacred trust, the father 
could not substitute another in his placeis only obiter and 
cannot be said to be of universal application, irrespective of 
surrounding circumstances. 

T. S. Viswanatha Atyar for K. Sundara Rao and M.C. 
Sridharan for Appellant. 

K. P. Sarvothama Rao for Respondent. 


TSV. 
Jackson, J. 





_ Cr. Rev. Case No. 779 of 1924. 
6th August, 1925. l . 


Penal Code, Ss 403, 405—Applicability—Immoveable pro- 
perty.. 

There cannot be any criminal breach of trust or criminal 
misappropriation with regard to immoveable property. 6 Bom. 
H, C. 33 ; 23 Cal, 372 referred to. i ° 

V. L. Ethiray and àf. C. Sridharan fer Petitioner, 

The Public Prosecutor and E, V. Sundara Reddy for Res- 
pondents. 


1o VN: eos 
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Phillips, des, l l i i 
Ro Si A, Nb, 12 of 1923, 
7th August, 1925. J l l a ee 
I nam—Resuinplion—Grant for personal services s Rights of 
Zemindar against inamdar—Righl to eject-—Burden of proof. 


_ {Jn the case of a post-settlement nam granted in conside- 
ration of the grantee rendering personal services to the Zemin- 
dar, the grant is. one for service to be rendered in lieu of wages 
and the Zemindar is entitled to put an end to the service and 
resume the inam at any time. (1911) 2 M. W. N. 406; (1914) 
M. W. N. 179 followed. 


Where the Zemindar resumes an inam he is not ordinarily 
entitled to eject the inamdar but can only sue hun for rent. 
There is no presumption that the grantee did not own the 
kudivaram on the date of the grant, and the onus of proving 
the right to eject is on the Zemindar. 18 M. L. T. 142 
followed. 

B. Somayya for Appellant. 

K. V. Krishnaswams Atyar and N. Swaminathan for Res- 
pondent, 

T.S. V. 





Ramesain and 


Jackson, JJ. ! A.S. No. 1 of 1923. 
10tkh August, 1925, 

Specific Relief Act, S. 42 —Rival trustees —Suit for detlara- 
tion of right to joint possession—Property attached under S. 146, 
Criminal Procedure Code—lItjunction if a necessary relief, 

The trustee of a temple sued a co-trustee for a declaration 
of his right to joint possession. The - properties had been at- 
tached by a magistrate under S, 146, Criminal Procedure Code, 
but the defendant still pleaded the suit was nof maintainable in 
the absence of a prayer for an injunction restraining the de- 
fendant from interfering with the plaintiff's right to joint pos- 

‘session. Held, the suit as framed was maintainable. 29 Bom. 
19 at 29 referred to ; 43 Bom, 507 at 516 (P. C.) followed. 

Te Ke. Ramathandra Aiyar and 5. mene ae ar for 
Appellant. z 2% 

' C, S. Venkatachari for Respondent. 

TSN eC ee a 

NRC i WA a 
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Jackson, J. 


l iih August, 1925. 

Provincial Insolvency Act (V of 1920), S. 20—Swit for main- 

lenance—Charge claimed ~ Defendant becoming insolvent pend- 
ing suit—E ffect of—Charge if can be claimed, 

The plaintiff sued for maintenance out of joint family pro- 
perties in the hands of her husband and claimed a charge on 
some of them. Pending the suit, the husband became insol- 
vent and the Official Receiver who was impleaded claimed that 
no charge could be given on the properties in his hands as he 
had a preferential right under the law on behalf of the general 
body of creditors. Held, (1) S. 28 did not give any such right ; 
and (2) on the analogy of S..52, T. P. Act, the suit having been 
filed prior to insolvency, a charge could be declared as prayed 
for. 


I S. A. No. 394 of 1923. 


The Advocate-General (T. R. Venkatrama Sastri) for Ap- 


pellant. 
B. Somavya for Respondent, 
T, S. V. me am maent 
Phillips, J. 


! S. A. No, 831 of 1924, 
12th August, 1925, 

Madras Estates Land Act, S. 26 (1)—Bringing waste land 
into cultivation—Meaning of--Permanent lease by temple trus- 
tee—Validity of—Sutt for recovery of possesston—Limitalion Act, 
Arts.°134, 144—Cause of action. 

The trustee of a temple sued his tenant for the fixing of a 
fair and proper rent and claimed arrears on a certain basis. 
The latter pleaded that he was in possession under a perma- 
nent cowle granted by a prior trustee and that he was liable to 
pay only the amount fixed in the cowie. The lands were ori- 
ginally ryoti, but owing to disrepair of irrigation facilities had 
fallen into a state of waste at the time of the cowle and the 
-tenant pleaded the lease was binding under S. 26 (1) of fhe 
Estates Land Act. He further pleaded that the lease being a 
permanent one by atemple trustee was void ab initio anda 
suit for possession was barred under Arts. 134 and 144 of the 
Limitation Act. 

Held, (1) S..26 (1) of the Estates Land Act cannot apply to 
lands which were in cultivation at a previous period but which 
had since fallen into a condition of waste ; (2) a suit for poss eş- 
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sion would not be barred under Art. 134, Limitation Act, as the 
temple was an institution and the trustee only its manager and 
not a person in whom the properties vested within the meaning 
of Art, 134, 44 Mad, 831 (P. C.) relied on ; and (3) each suc- 
ceeding trustee had a fresh cause of action to sue, limitation 
commencing afresh with each trustee. 13 Mad. 277; 18 Mad. 
266 followed; 1 Patna 475 dissented from; 37 Cal. 885 
(P, C.) distinguished. 
T. L. Venkatrama Atyar for Appellant. 


K. Rajah Atyar for Respondent. 
T.S. V 


` Jackson, J. 
| C. M. P. No. 1353 of 1925. 
12th August, 1925, 
Civil Procedure Code, O. 33, R. 1—Suilt for maintenance— 
Decree in pari—Deposit of amount in Court—Appeal for amount 
disallowed in forma pauperis, 


A suit for maintenance was decreed in part, the plaintiff 
being allowed maintenance at the rate of Rs, 15 per month, and 
the defendant deposited in Court Rs, 570 being the amount due 
till then. The plaintiff applied for leave to appeal in forma 
pauperis claiming maintenance at the rate of Rs. 60. Held, per- 
mission to appeal as a pauper should not be given as there was 
in Court deposit a sum more than sufficient to pay the requisite 
Court fee. 30 Bom, 593 refd. to ; 10 Bom. 207 folld.; 47 Bom, 
523 dissented from. 

T. R. Ramachandra diyar and S, Srinivasa Atyar for Peti- 
tioner. 


T. S. V. bsri 


The Chief Justice and 
Beasley, J. ; Ref. No. 3 of 1924. 
17th August, 1925. 


Income-tax Act (XI of 1922), Ss. 9 (7) and 34—House fur- 
nished and ready for occupation—Vacancy—Decision of Income- 
tax Officer after nolice-—If can be re-opened. 

A house which is furnished and ready for occupation must, 
for the purposes of the Income-tax Act, be taken -to be occu- 
pied and deduction cannot be claimed as in respect of vacan- 
cies, even if no one lived there actually during the year of 
assessment. 2 Q. B. D, 581 folld. 


- 
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- Where an Income-tax Officer after notice. to the assessee 


deliberately: decides one item to be -unassessable, Ke has- power 
under -S, -34 to re-assess it next’ year. The words “escape 
assessment” and-“or -has‘been assessed: àt too low a rate” are 
sufficiently wide for this purpose. © -=-~ bi j 
T. R. Ramachandra Aiyar and L5. Yeeraraghane Aiyar for 
Assessee, 
M. Patanjali Sastri for the Commissioner of Income-tax. 


de De V, 

Phillips and 

Ramesam, JJ. S. R. No, 14383 of 1924, 
18th August, 1925. oo 

Court Fees Act, S. 7 (ix) and Sch. I, Art. 1—Sutt on kanom— 
Appeal relating solely to amount of improvemenis—Ad valorem 
fee if payable, 

Arising out of a decree ina sat to redeem a kanom, an 
appeal was filed in which the right to redeem was not disput- 
ed, but only the amount of compensation for improvements 
due to him. Held, Court-fee was payable ad valorem on the 
extra amount claimed as compensation. S. 7 (ix) of the Court 
Fees Act applies only to suits and not to appeals. 23 Mad. 84 
distd,; 29 Mad. 367 ; 27 All. 447 ; 36 All. 40 folid, 

K. P. Ramakrishna Atyar for Appellant. 

The Government Pleader for the Crown. 

TSV 





Jackson, J. í i 
C. R. P. No. 765 of 1923. 
18th August, 1925. . 


Civil Procedure Code, Sch. II, R. 1—Reference to arbitra- 
lion— Defendant ex-parte but still interested—Not a pariy to the 
reference—Award—E ffect of—Interference in revision, 

Where ın a suit a defendant is declared ex parte anda 
reference to arbitration is made to which he is not a party 
though he is “interested” within the meaning of R. 1, the 
award that is passed is not a valid one and can be set aside in 
revision. 27 C. L. J. 939 ; 42 Mad, 632; 29 Cal. 167 (P: C.) 
referred to. ° 

© K Bhashyam Aiyangar for Petitioner. - 

A. Venkatrayaliah, Venkalanarasiah and V.C, S i 

for Respondent, 


T.S. V, T 
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PRIVY COUNCIL. 
2nd & 3rd July, 1925.—Ahmed Khan and others v. Mst, Channt 
Bibi (Lahore—Appeal No. 74 of 1921), 


CORAM : Lord Finlay, Sir John Edge, Mr. Ameer Ali and 
Mr. Justice Duff. 


The respondent (plaintiff) here claimed, as sister of one’ 
Waris Ali, deceased, certain lands in the village of Surg Sahur, 
near Attock, and the question is what are her rights according 
to Muhammadan Law or the custom of the Khattar tribe. 


L. de Gruyiher, K. C. and E. B. Ratkes for Appellant. 
Dr. H. R, Majid for Respondent. 


Judgment reserved. 


6th July.—st. Fartd-un-nissa v. Mukkiar Ahmed and another. 
Judgment delivered, allowing the appeal. 


6th July.—Kushaldas Gokuldas and another v. Chunilal Kalidas 
and otkers (Bombay). 


CORAM : Lord Finlay, Lord Blanesburgh, Sir John Edge and 
Mr, Ameer Ali. 


The respondents (plaintiffs) in Suit No. 446 of 1919 claim- 
ed a 2-anna share of the appellants’ (defendants’) commission 
as agents of the Hemabhai Manufacturing Co., Ltd. for the 
period 1915—1917, and in Suit No. 693 of 1922 for the period 
1918—1921. The appellants inter alia denied the claims, and 
also pleaded the Limitation Act, 1898, as regards the cOmmis- 
sion for 1915 and 1918. The Subordinate Judge, Ahmedabad, 
upheld the defence of limitation, but, on the whole, decreed the 
first suit for Rs, 5,395, and the second for Rs, 14,504-t1-11. 
Upon appeal and cross-appeal, the High Court, Bombay, reject- 
ed the defence of limitation, and enhanced the decree in Suit 
No. 446 of 1919 by Rs. 562-5-4 and that in Suit No. 693 of 
1922 by Rs. 1,826-5-0 ; and they refused leave to appeal hold- 
ing that the judgments were in substance‘ concurrent and be- 
yond the question as to the time at which the commission was 
payable, there was no question of law under S, 110, Civil 
Procedure Code, 1908. The defendants now prayed for special 
leave to appeal, contending that (1) their appeal arose through 
the High Court judgment varying, and not affirming, that of 
the Subordinate Judge ; (2) the defence of limitation raised a 
substantial question of law. 

Sir G. Lowndes, K. C. and J. M, Partkk for PERRONER 

Petition granfed, 
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6th & 7th July.—-Md, Khaleel Shirazi & Sons v. Les Tannerie 
Lyonnaises and Marret (Madras—Appeal No, 30 of 1924). 
CORAM : Lord Finlay, Lord Blanesburgh, Sir John Edge 
and Mr. Ameer Alt. 

Onithe 27th May, 1917, the appellants (plaintiffs) alleged that 
the first respondents, by their Manager, the second respondent, 
entered into a contract with them, whereby the appellants were 
to buy goat-skins for the respondents, half-tan them by a cer- 
tain process, and deliver them to the respondents at Pondi- 
cherry in exchange for (a) the cost of the raw skins ; (b) 10 per 
cent. on the purchases for financing; (c) Rs. 17-8-0 per 100 
‘skins for half-tanning. The appellants claim accordingly 
Rs. 1,70,000. Phillips, J,, on the 20th October, 1920, dismissed 
the action as against the second respondent, but gave judgment 
for Rs, 1,49,063, with interest and costs as against the first 
respondents. This latter sum was, on the 14th March, 1922, re- 
duced by the Court of Appeal (Coutts Trotter and Ramesam, 
JJ.) to Rs, 25,824 and costs and interest. 
` Sir G. Lowndes, K.C., K. Brown and T. C. K. Kurup for 
Appellants. À 

A, M. Dunne, K. C. and B. While for First Respondents. 

E. B, Ratkes for Second Respondent. 


Ah July.—Hearing resumed, and adjourned to October Sittings. 


7th July.—Bhupendra Narayan Singh v. Narapat Singh. 
Judgment delivered, allowing the appeal. 





10th July.—M. A. Mamoojee v. Howeson Bros. (Bengal—Appval 
No. 150 of 1924), 


CORAM : Lord Finlay, Lord Blanesburgh, Sir John Edge 
and Mr. Ameer Ali. 

In the respondents’ suit on two mortgages, the usual pre- 
liminary mortgage-decree was passed, and it was also ordered 
that one, Harvey, be appointed Receiver of the rents and profits 
of the mortgaged property on furnishing security in Rs. 60,000 
to the satisfaction of the Registrar. The appellant stood surety 
for Harvey, and executed a bond tothe Registrar, but later 
applied to be discharged therefrom on being dissatisfied with 
Harvey’s management, No order was made on the application. 
Subsequently, on the application of the respondents, under 
5, 145 of the Civil Procedure Code, Greaves, J. ordered the 
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appellant to pay to respondents the sum of Rs. 32,806-14-3 
found due by Harvey as Receiver. This order was confirmed 
on appeal on the 8th May, 1923. 

L. de Gruyther, K. C. and K. Brawn for Appellant. 

A, M. Dunne, K. C. and G. D. McNair for AAE S 

Appeal dismissed with costs. 


ie 





13th and 14th July.—Ram Protap Chamria v. Durga P. 
Chamria and others (Bengal—Appeal No. 120 of 1924). 
CORAM : Lord Blanesburgh, Lord Darling, and Sir John 

Edge. 

On the 12th January, 1922, the appellant sued the respond- 
ents (of whom the 5th wasa minor) for dissolution of a partner- 
ship carried on under an agreement of November, 1916. On the 
23rd May, 1922, in accordance with an agreement arrived at 
between the parties on the 11th May for the reference of all 
disputes between the parties to arbitration, an order was made 
in the pending suit, referring matters in litigation therein to 
arbitration. The arbitrators made their award on the 27th May. 
On the Sth July, 1922, Respondent, No. 4, as guardian ad litem 
of Respondent No, 5, gave notice of his objection to the award 
on the ground that it purported to deal with matters not in 
question in the suit. The Courts in India accordingly set aside 
the award. | 

L. de Gruyther, K. C. and W. Wallach for Appellant. 

W. H. Upjohn, K.C., Sir G. Lowndes, K. C., A. M. Dunne, 
K. C. and K. V. L. Narasimham for Respondents, 

Judgment reserved. 





16th, 17th, 20th, and 21st July—Saklai and others v. Bella 

(Lower Burma—Appeal No. 57 of 1924). 

CORAM : Lord Phillimore, Lord Blanesburgh, and Sir John 
Edge. 

Plaintiffs (appellants), who are Parsis, relying on Petit v. 
Jeejeebhoy, 33 Bom. 509, claim that the respondent, who is the 
daughter of a Parsi mother by a Goanese father, was not, and 
indeed could not; be legally adopted by the late Shapurjee 
_ Cowasjee, and further that she could not be rightly received 

into the Zoroastrian religion by the mavjot or barasnam 
ceremonies, and that consequently she was not entitled to the 
use of the Parsi Fire Temple at Rangoon, the site of which was 
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granted by Government to the Parsis as a religious community, 
and not as a race. 

A. M. Dunne, K. C., Sir G. Lowndes, K. C. and E. B. Raikes 
for Appellants. 

W. H. Upjohn, K. C. and W. Draper for Respondent. 

Judgment reserved, 





17th July.—Chandra Sen and another v. Kanhaiya Lal (Allaha- 
bad), 

In March, 1921, the respondent's suit against the appel- 
lants for Rs.14,5438, due on a mortgage-bond, dated the 3ist 
May, 1908, was dismissed by the Subordinate Judge, Aligarh, 
but was decreed on appeal by the High Court in December, 
1924, who also subsequently granted them a certificate under 
Ss. 109 and 110, Civil Procedure Code, for appeal to the Privy 
Council. The petitioners, who are minors, aged 9 years and 
7 years, respectively, under the guardianship of Purdanashin 
ladies, having failed in due time to furnish security for costs, 
the leave to appeal was cancelled on 12th June, 1925, But they 
thereafter found the necessary security by mortgage, Hence 
their present application for special leave to appeal. 


S. Hyam for Petitioners, 
Leave granted, 





20th July—Bejoy Chand Mokatab v. Kohoha:Sinka and others 

(Bengal), 

The respondents having failed to pay rent due under a 
Patni settlement, the land was sold by public auction, but this 
sale was later set aside by the High Court. The petitioner then 
brought an action for the arrears of rent, and the questions 
raised were whether time under the Limitation Act, 1898, runs 
under Art, 110 thereof from tbe date when the sale was set aside 
or when the rent became due, The Courts in India had decided 
in favour of the latter alternative. The plaintiff now applied 
for special leave to appeal. 

Parikk for Petitioner. 

Petition dismissed, i 


21st July—Sourendra Mohan Sinka and others v, Hor 
P. Sinha and others, Judgment delivered, dismissing the 
appeal, but allowing the cross-appeal, : 
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21st July—mMahabir P. Tewari v. Jamuna Singh and 
another. Judgment delivered, dismissing the appeal. 
A de M. 





HIGH COURT. 
The Offg. Chief Justice 
and Viswanatha A, S. No, 252 of 1922, 
Sasiri, J. 
| Tih August, 1925. 

Specific performance—Suit for—Damages for mental worry 
—If can be awarded—No covenant to discharge encumbrancss— 
Decres directing vendee to discharge—Validily of—T. P. Act, S, 55 
(2)—Covenant to discharge encumbrances—lIf runs with the land, 

In a suit for the specific performance of an agreement to 
sell land, the plaintiff, în addition to getting a decree for speci- 
fic performance, cannot obtain damages for mental worry, loss 
of interest, etc. 

Where there was no express covenant on the part of the 
original vendors to discharge the encumbrances on the pro- 
perty and the decree nevertheless directed both the vendors 
and the subsequent purchasers to discharge the encumbrances, 
the decree in so far as it affects the purchaser ıs not valid in 
law ; neither S. 18 (c) nor S. 27 of the Specific Relief Act will 
apply. 

Quaere : Whether an implied covenant to discharge 
encumbrances under S. 55 (2) of the T.P. Act will run wath the 
land so as to affect subsequent purchasers for value ? 

T. V. Ramanatha Atyar and A. Krishnaswami Asyar for 
Appellants. 

T. M. Krishnaswami Aiyar and S, S. Ramachandra Atyar 
for Respondent. 

T. S. V. a 

Jackson, J. 
Cr. Rev, Case No. 47 of 1925, 
14th August, 1925. 

Penal Code, S. 225 (b)-—Civil Procedure Code, S, 55—-Arrest 
by Court Bailiff for Civil Court decree afler sunset—Escape from 
arresi—Verandu, if part of dwelling-house. 

Where the accused was arrested in the veranda of his 
house after sunset in pursuance of a warrant for a Civil Court 
decree and he escaped from arrest, and was charged and 
conyicted under S, 225 (b), Indian Penal Code: 
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Held, the arrest was illegal asthe veranda was part of a 
dwelling under S. 55, Civil Procedure Code, and the accused 
could not be arrested after the sunset ina dwelling-house, 

K. P. Ramakrishna Aiyar for Petitioner, 

The Public Prosecutor for the Crown. 

T. S. V. 





Jackson, J. ; 
C. R. P. No, 923 of 1923. 
18th August, 1925, 

Specific Relief Act, S. J—Landlord and tenant—Laiter in 
possesston— Right of landlord to sue trespasser. 

Where a tenant is in possession under a subsisting lease, a 
landlord cannot maintain a suit under S. 9, Specific Relief Act, 
against a trespasser. 18 All. 437; 21 Mad. 288; 19 M. L. J. 
347 ; 44 Mad. 937 folld, ; 15 I. C. 146 dissented from. 


K. Rajah Aiyar and N. Panchapakesa Aiyar for Petitioner. 
B. Somayya for Respondent. 
T. S. V. 


D AA 


Viswanatka Sastri, J. 
: C. R. P. No. 740 of 1923. 
19th August, 1925. 

Madras District Municipalities Act, S. 95—Profession tax— 
Ownership of house—Residence—If amounts to—Tax imbosed by 
Chairman-—Fatlure to appeal to Municipal Council—Bar of suit 
for refund. 

A person who owns a house within a municipality into 
which he could go at any time he pleased, must be deemed to 
have resided in the municipality for the purposes of S. 95 of 
the District Municipalities Act, even though he did not actually 
live there, 

Where a person assessed to profession tax by the Chair- 
man of a Municipal Council omits to appeal to the Municipal 
- Council, but files a suit for the refund of tax paid under protest, 
the suit is barred. i 


K. R. Rangaswami Aiyangar for Petitioner. 
N. Rajagopalachari for Respondent, 
T. S. V, 


4i 


—_ 


Phillips, J. 

S, A. No. 292 of 1923. 
19th August, 1925, 

Execulton—Order for sale—Death of judgment-debtor—Sale 
without notice to legal representalive—Nulitty, 

Where after an order for sale in execution of a decree, the 
judgment-debtor dies, and the sale takes place and is completed 
without notice to his legal representative, it is a nullity. 42 Cal. 
72 (P. C.) and 41 M. L. J. 547 folld. ; 47 Mad. 68 not folld. ; 
47 Mad. 288 (F. B.) relied on, 

P. Satyanarayana Rao for Appellant. 

C. S. Venkatachari and A. Venkatachelam for Respondent. 

Ae ae We 





Madhavan Natr, J. l 
S, A. No. 754 of 1921, 
19ih August, 1925. J 

Hindu Law—Joint family—Debt incurred by father —Suit 
against father and sons—-Sons sxonsraled—Decree against father 
alone—Atlachment and sale of the joint family properties—If 
son's share will pass. 

Where a debt was incurred by a father of a joint Hindu 
family and a suit was filed against the father and gons, but the 
sons were exonerated and a decree was passed against the father 
alone, and joint family properties were attached and sold in 
auction : 

Held, it is open to the decree-holder to sell the sons’ shares 
also though they were exonerated under the decree, 

28 A. 288 followed. 

C. Narasimhachari for Appellant. 

K. P. Ramakrishna Atyar for Respondent. 


T.S. V. 





Spencer and ' 
Ramesam, JJ. O.S. A. No. 80 of 1924, 
20th August, 1925. 


Indian Succession Act, S. 117—Will—Construction—Gift 
over—Condition—*Strict construction. 

A clause in a will provided as follows :—“ I bequeath the 
residue of my estate to the grandson or grandsons that may or 
will be born to my son X within 10 years after my death. If 
there are no such grandsons born as aforesaid, the residue wil] 


1 
* 
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be distributed among my grand-daughters after my wife’s death.” 
By a codicil he postponed the distribution to the grand- 
daughters until after the death of his son, wife and daughter-in- 
law. There were no grandsons alive on the date of the death 
of the testator, but one was born within two years of his death, 
One of the grand-daughters claimed that as there was no grand- 
son on the date of the testator’s death, the gift over took effect. 
Held, the case fell within S. 117, Indian Succession Act, and that 
the condition subject to which the gift over was made should 
be strictly fulfilled before the grand-daughters could take. As 
a grandson was born within 10 years of his death, the condi- 
tion was not fulfilled. English case-law discussed. 38 Bom. 
697 doubted, 

O. T. Govindan Nambiar and S. Satagopa Mudaliar for 
Appellant. 
u xA. C. Sampath Atyangar and P. Krishnamachar: for 
oe l 

nT S Vi 





Venkatasubba Rao and). 
Madhavan Nair, JJ. } C. M. A. No. 380 of 1923, 
25th August, 1925. 

_ Civil Procedure Code, S. 39-—Transfer of decree for execution 
—Legal ropreseniatives of sudgment-debtor—Application to bring 
on record —Forum—Question of limitation-—Decisionu before trans- 
mission. 

An ‘application to bring the legal representative of a judg- 
ment-debtor on record for purposes of execution can be enter- 
tained only by the Court which passed the decree. The question 
must be decided after investigation, if there isa dispute as to 
who is the legal representative and cannot be reserved for 
determination by the Court to which the decree is transmitted. 

28 Mad. 466 applied. 
| Questions of limitation, etc., l also be disposed of 
before transmission by the Court which passed the decree. 19 
L, W. 650 referred to. 

S. R. Muthusami Aiyar for Appellants. 

M. Subbaraya Aiyar for Respondents. 

TeS Vs 
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Jackson, J. 
l C. M.S. A. No. 47 of 1924. 
28ih July, 1925, 
Presidency Towns Insolvency Act, S. 30—Composibon — 
Order approving coinposition— Binding nature of, on creditors not 
` mentioned in the schedule. 


Under S. 30 of the Presidency Towns Insolvency Act 
of 1909 the composition approved by the Court is binding not 
only upon the creditors of the insolvent whose names are en- 
tered in the schedule but also against all the other creditors of 
the insolvent. 48 M. L. J. 252 referred. 

A. Krishnaswami Aiyar and C. A, Seshagiri Sastri for 
Appellants. 

S. Varadachariar, V. C. Veeraraghava Aiyangar and R., 
Viswanatha Atyar for Respondent. 

C. A.S. 


Jackson, J. Í 
S. A. No. 1806 of 1923, 
Sik August, 1925. 

Practice and procedure—Suit by plaintiff to recover pro- 
periies for himself and some of the defendants—Claim by the 
defendants for their shares—Decree for the shares of the defend- 
ants, whether can be passed, 

Plaintiff sued for recovery of certain properties for himself 
and certain of the defendants paying the entire court-fee him- 
self, on foot of an arrangement under which plaintiff equally 
with those defendants was entitled to the properties in question. 
Those defendants also claimed their shares of the properties in 
their written statements and the Courts below passed a` decree 
for partition in favour of those defendants as well as the plain- 
tiff. Ona point taken in second appeal that the defendants 
should not have been given a decree, held, distinguishing 35 
M. L. J. 153, that the suit as framed was comprehensive enough 
to sustain a decree in favour of the defendants as well as the 
plaintiff, 

P. Somassindaram and P. Satyanarayana for Appellants. 

Ch. Raghava Rao for Respondent. 

C. A.S. 





N. R.C, 
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Philips, J. 
; S. A. No. 43 of 1923, 
LOth August, 1925 
Civil Procedure Code, S. 11, Explanation 4—Suit for posses- 
Sion based on an arrangement, dismissed as arrangement not 
proved and on the ground of adverse possession——-Subsequent . on 
title as heir —Res judicata. 


A person sued certain trespassers in possession alleging 
that the properties originally belonged to one Venkanna, that, 
after his death, he became his heir, that he allowed a female 
relation of the said Venkanna to enjoy the suit properties for 
her maintenance, that she having died the defendants refused to 
deliver possession. The suit was dismissed on the ground that 
even assuming plaintiff was the heir of Venkanna, his agreement 
with the lady was not made out, and that the lady had acquired 
title by adverse possession. Thereafter the plaintiff brought 
the present suit against the same defendants alleging that even 
assuming the property: to be the property of the lady as found 
in the former suit he would be the sole heir to her entitled to 
recover possession. 

Held, that the present suit was bared by res judicata under 
Explanation IV to S. 11 of the Code of Civil Procedure. 46 
M. 135; 52 I. C. 735; 34 I. C. 456 ; 1916 M. W. N. 287; 43 M 
L, J. 64 (P.C.) ; 11B. L, Ry 158 (P.C.) followed. 26 M. 760 ; 
7 M. 264 distinguished. o 

Ch. Raghava Rao for.Appelļant., . 

B. wre Doss for V. Suryenarayatia for Respondent. 

C. A, > 


Phillips, J. 
i ; S, A. No. 265 of 1923. 

17th August, 1925. 

Co-purchasers—One paying more than his share of the pur- 
chase money—Whether a charge is created on the other's share. 

The ist and the 2nd defendants together purchased the 
suit properties in 1914, the lst defendant advancing Rs, 340 
and the 2nd defendant only Rs. 60, but both intending to take 
the properties in equal halves. At the time‘of purchase the 
properties were in the possession of an usufructuary mortgagee. 
In 1918 the Ist defendant redeemed the mortgage and got into 
possession. An alenee from the 2nd defendant . afterwards 
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commenced the present suit for redemption and partition of his 
half share in the suit properties offering to pay the Ist defend- 
ant half the amount paid by her to the mortgagee. The latter 
claimed as a condition precedent also the payment of the sum 
of Rs. 140 .paid by her in 1914 in excess of her share of the 
purchase money with interest. Held, that she could do 30 and 
that whether there was a charge in law or not, in equity such a 
claim could be enforced ; 

A. V. Narayanaswami Atyar for Appellant. 

K.V. Sesha Atyangar for Respondent. 

TeS: V $ — 


Phillips, J 





t S. A. No. 86 o} 1923. 
20th. August, 1925. 

Civil Procedure Code, S. 102—Suit for value of goods sold 
—]f of a small cause nature—-No second appsal. 

A suit’ by a vendor against a vendee for the value of goods 
sold is a suit of a small cause nature and no second appeal lies 
where the amount in question is below Rs. 500. 

M. Krishna Bharati for Appellant. 

` K. R. Rangaswami Aiyangar for RE pona se 


T. S. V. — 
oes Paks, yer CC 
Jackson, J. l ; 
C.'R. P, No. 103 of 1925. 
21st August, 1925. J 
Civil Procedure Code, 0.1/3; “Rail — First ee méaning 
of —Date of selllement of issues. : i 
The expression “first hearing’ in O. 13 R. 1 of the Civil 
Procedure Code means the date of the settlement of issues and 
not the date when the case first heard on evidence, $8 C. L. J. 
147 ; 78 1. C. 489 followed. 50 1. C. 293 not followed, 
K. S. Jayarama Atyar íor Petitioner. 
C. A. Seshagiri Sastri for Respondent, 
C, A. S. 








The Chief Justice and 
Viswanatha Sasfti, J. 0. S. A. No. 83 of 1924. 
24th August, 1925. 
Shipping—Charterparty—Shipowner tf common carrier—~ 
Law applicable—Advance freighi—If recoverable, in cases of 
frustration of adventure, 
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A ship was chartered) to carry rice from Akyab to the 
Madras Coast and the terms of the charterparty were that one 
portion of the freight was payable on acceptance of the charter, 
another portion on loading the cargo and the balance on deli- 
very of the cargo. The advance freight was paid, but cargo 
could not be loaded as the necessary license was refused by the 
Controller. In a suit for damages on the basis of the charter- 
party, there was a counter-claim by the charterer for refund of 
the advance freight under S. 65, Indian Contract Act. The suit 
was dismissed, and the counter-claim decreed, the finding of 
the Trial Judge being that both parties were aware that a license 
had to be taken out and that it was an implied condition that 
the license should be obtained by the defendant. In an appeal 
by the shipowner as regards the decreeing of the counter-claim 
for refund of advance freight paid, held, (1) where a ship is char- 
tered wholly, the shipowner is not a commoncarrier and hence 
the parties are governed by the Indian Contract Act and not by 
the Common Law of ‚England, 38 Mad. 941 distd.; (2) the 
principle of law that advance freight paid could not be recovered 
is not one peculiar to the maritime law of England but is only 
part of the general law of contracts and forms an example of a 
contract with an executed consideration. 

-40 Bom. 529 folld.; (1903) 2 K., B. 756 considered and 
explained ; 48 M. L. J. 413 referred to, 

S. Srinivasa Atyar for Appellant. 

K. Sundara Rao for Respondent. 

T. S. V. 

Phillips and 
Ramesam, Jj. } S. A. No. 11 of 1922, 
25th August, 1925. 

Landlord and tenani—Lands classified as permanent or 
shifting —Levy of poll-tax and plough-tax—Occupancy rights— 
J agirdar—Rights of—Land if an estate. 

In a jagir in the South Arcot District, the lands under cul- 
tivation were classified according as the cultivation was more 
or less permanent or shifting. The only tax levied from the 
persons in Occupation were a poll-tax and plough-tax and the 
lands were not assessed to any rent. Held, the ordinary law of 
landlord and tenant applied and the tenants had no permanent 
occupancy ‘rights. But the tenants were entitled to. all the 
produce including the minor forest produce; if the jagirdar 
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claimed to be entitled to such minor forest produce, he must 
prove a contract or custom to that effect. 

Per Ramesan, J.—The jagir was not an estate within the 
meaning of S. 3 (d) of the Madras Estates Land Act. 

41 Mad. 1012; 36 Bom. 658 ; 46 Mad. 335; S.A. Nos, 1355 
to 1362 of 1910; S. A. Nos, 261 and 262 of 1911 referred to. 

C. V. Anantakrishna Avar and A. V. Viswanatha Sastri for 
Appellants. 

T. Rangachari, C. Padmanabha Aiyangar and T. D. Srini- 
vasachari for Respondents. 

T-S. V: 





Venkatasubba Rao and 
Madkavan Nair, JJ. A. S. No. 333 of 1922. 
26th August, 1925. 

Civil Procedure Code, S. 92—Interest — What ts—Rest- 
dence in the neighbourhood—Occasional worship —Swit for recovery 
of property— Decision adverse to the trustin a prior suit by trustee 
—If res judicata, 

A decision to the effect that a certain property does not 
belong to a trust given in a suit by the trustee to recover posses- 
sion of the property operates as res judicata in a subsequent 
suit filed by relators with the sanction of the District Collector 
under S. 72, Civil Procedure Code, for the recovery of the same, 

The “interest” contemplated by S. 92 must be direct, 
substantial and not illusory. Persons living in the neighbour- 
hood of a temple and worshipping there, though not habitually, 
are persons interested within the meaning of the section, 
42 Mad. 360; 47 Mad, 884 (P.C.) referred to. 

G. Lakshmanna and K. Kameswara Rao for Appellant. 

P. R. Ganapath: diyar, V, Krishna, Mohan, G, Krishna 
Arya and Vtraraghavalu for Respondents: 

Ts S. V, i 


Jackson, J. | 
C. R. P. No 426 of 1925, 
26th August, 1925. 

Madras District Municipalities Acl—Rules for the decision of 
disputes as to the validity of elections, R. 12 (2) (6)—Election set 
aside— Re-election ordered—Propriely of order, ; 

Where in setting aside the election of the respondent at a 
Municipal election, the Court below ordered a “re-election ” 
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admitting the petitioner asa candidate for such re-election, 
held, the order was wrong and under R. 12 (2) (b) of the Rules 
for the decision of disputes as to the validity of elections, the 
‘Court should order a fresh election 

K. Kameswara Rao for Petitioner. 


C. Sambasiva Rao and K. Ramamurthi for Respondent. 
T. S. V. 
| Phillips, J i 
S. A. No. 867 of 1923. 
27th August, 1925. WA 

Madras Estates Land Act, S. 151—Ejectmeni—Occu- 
pancy ryots--Sale of major notes of land for building purposes— 
Effect of. 

The sale by an occupancy ryot of 14 acres out of an entire 
holding of 15 acres for building purposes to several persons 
impairs the value of the holding for agricultural purposes and 
the ryot can be ejected on the basis of such act alone. 

C. S. Venkatachari and A. Venkalachellam for Appellant. 

Sir R. V. Reddi for Respondent. 

T.S. V. 





Venkatasubba Rao nt ae 
Madhavan Nair, JJ C. M. A, No. 450 of 1924, 
28th Augusl, 1925 z 
Civil Procedure Code, Ss. 19, 21, 24, 39—Morigage decree— 
Transfer for, execulion—Courl kaving no jurisdiction over pro- 
perties—E ffect of. | 
Where a mortgage decree is transferred for exccution to a 
Court which has no jurisdiction over the mortgaged properties, 
a sale held in execution of the decree is not void for want of 
jurisdiction. All defetts as to jurisdiction are curable by S. 21, 
Civil Procedure Code, and the exception as to a mortgage 
decree in S. 19 will apply even if the properties 'are situated 
wholly outside the Court’s jurisdiction. 
S. 24, Civil Procedure Code, will also apply to a case of 
transfer of decree for execution and it is not governed by S. 39, 
'S. Varadachariar and K. CAAA yanga for 
Appellant 
The Advocate-General, T. M. aan Atyar and 
N, Sivaramakrishnier for Respondents, 
_ 7. S,. Ve 
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Venkatasubba Rao and : 
Madhavan Nair, JJ. © L. P. A. Nos, 64 to 66 of 1924, 
28th August, 1925. 

Negotiable Instruments Act, Ss. 28, 15: E executed 
by guardians and by executors—Descriplion as guardians in 
the body of the note—If sufficient to excinde personal liability of 
guardians—Signature as guardians——-Whelher makes a difference 
—Executors —Liability not limited to assets in the pronote—E ffect 
—W1H void and executors not validly appointed—Whether ren- 
ders S. 29 inapplicable — Principle: of S. 28—~If applies to 
guardians’ pronotes. 

Although in terms S.'28 of the Negotiable Instruments Act 
applies only to agents, its principle is applicable to pronotes 
executed by guardiansas representing a minor. And, that the 
personal liability of the guardians is excluded, must appear on 
the face of the note itself. 46 C. 663 (P.C.) apphed. 

Where two guardians executed a pronote reciting in the 
body “‘ Viswanadhan being a minor,” and reciting that it was 
in renewal of a debt of the deceased father of the minor, and 
bound themselves severally (“ either of us”). to pay, and signed 
it without adding any qualification to the Mandi; held, they 
were personally liable. 

But where the signatures also were qualified by the addition 
of the words “guardians, held, they were not personally liable. 

Where persons describing themselves as executors executed 
a pronote, but said! nothing: about limiting their liability to the 
assets of the deceased, held, they were personally liable on the 
pronotes, | 

That the will by which they were so appointed was void 
under the Hindu Law as having been made by an undivided 
Hindu father was held to make no difference in the decision of 
the case on the pronote. 47 M. L. J. 765 in part affirmed and 
in part reversed. ) 

A. Krisknaswami Atyar, B. Satyanarayana and K. N. Raja- 
gopal Sastri for Appellants. 

P. Somasundaram for Respondents, 

ee V, O 


Ramesam, J., _ . | 
S. A. No. 1565 of 1922, 


3rd September, 1925. 
Benamidar—Sust for specific performance— Whether enithed 
lo obtain decree. a 


NRC 
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A benamidar is entitled to maintain a suit and, obtain 2 
decree for specific performance. a 
P. Somasuudaram and E. Krishnamurthi for Appellant. 
G. Lakshmanna and K, Kameswara Rao for Respondents, 
C. A.S. 
v 
Reilly, J. 


S. A. No. 209 of 1923. - 
4th September, 1925. i 


Coniraci Act, S. 11--Minor stating that he was a 
major and executing a sale deed—Suit by minor afler majority 
to æl aside sale deed—.Whelher eslopped from pleading minorily— 
Specific Relief Act, S.41—Whsiher Court can impose terms in 
granting relief, 

Where a person represented that he was a major and exe- 
cuted a sale deed and later on brought a suit for setting aside 
the sale on the ground that he was a minor at the time of exe- 
cuting the sale ; Held, (1) that he was not estopped from plead- 
ing-his minority and that the sale was not binding on him, as 
he was a minor at the time of the sale ; (2) that in granting relief 
the Court may impose terms under S. 41 of the Specific Relief Act 
and order that the money paid to the minor be refunded to the 
vendee. A.S. No. 89 of 1920 (unreported) and 10 L, W. 225 
followed. 7 L, W, 134 referred to. 41 B. 480 and 46 B. 137 
not followed. i 


K. N. Rajagopal Sasiri for B. Satyanarayana for Appellant. 
B. Somayya and E. Krishnamurthi for Respondent. 


C. A.S. 


The Chief Justice and 
Beasley, J. 0. S. A. No. 15 of 1925. 
7th September, 1925, 

Income-tax Act, S. 10 (2) (vii)—Obsolete — Meaning of— 
Items in the section to be read disyunctively, 

The term “ obsolete ” in S. 10 (2) (vii) of the Income- 
tax Act connotes uselessness arising from supersession of the 
article by improved designs in machinery and does not include 
a case where the article—in this case a motor-car—was lost or 
damaged in an accident. 

The various items of deduction mentioned in S. 10 ought 
to be read disjunctively and the mere fact that some items 
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overlap-is no ground for refusing deduction, Where the items 
claimed to be deducted are not in the way of capital expendi- 
ture, the -assessee can claim the same as deduction. 

K. V. Sesha Atyangar for Appellant. 

M. Patanjali Sastri for Respondent. 

T. S. V. 





Spencer, J. l 
7th Seplember, 1925, J 


Hindu Law— Joint family—Alienee from one co-parcener— 
Suit in ejectment and counter-suit for specific performance—Par- 
tition decree if can be awarded in suit for possession. 
In a joint family consisting of A and B, B agreed to sell to 
C an item of family property and put Cin possession. B died 
leaving two sons D and E, and a suit was filed by A, D and E 
to eject C, C pleaded that the properties belonged to B as his 
self-acquisition and also brought a suit for specific performance. 
The property was found to be joint family property. Held, C 
was entitled to specific performance with regard to half the 
property on the ground that D and E claimed under B within 
_the meaning of S. 27, Specific Relief Act, and resist the suit for 
possession with respect to such share. A preliminary decree 
for partition could be passed in-the ejectment suit, and the 
suit in ejectment could be decreed only with regard to A’s half 
share, 46 Mad. 219 reliedon;20 Mad. 354: 17 L. W., 346 
and other cases discussed, S 


P 


S. A. Nos. 1803 and 1804 of 1922. 


Ch. Raghava Rao for Appellant, 


B. Jagannadha Das with V. Suryanarayana for Respondent. 
T. S. V. 


Spencer and Madhavan ! 
- Nair, JJ. C. M. A, No. 86 of 1925. 
8th September, 1925, 

Execution—Attachment before judgment—Sale without 
attachment—Dismissal of objection—A ppeal, if competent—Sale if 
tllegal—Prejudice. 

A decree-hdlder who had obtained an attachment before 
judgment applied for execution, but in the application did not 
pray for a fresh attachment. The judgment-debtor objected 
to the execution application on the ground that there was no 
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prayer for attachment. The objection was "overruled and sale 
directed to be held, After the sale the judgment- -debtor appeal- 
ed against the order dismissing his objections. Held, per 
Spencer, J„ the appeal was not maintainable and his remetly is 
under O. 21, R. 90, Per Madhavan Nair, J.—A sale without 
an attachment is not illegal and unless the judgment-debtor is 
shown to have been prejudiced, it cannot beset aside. 18 
Cal. 188 ; 30 Mad. 255 at 264; 24 M. L. J. 70.; 37 L GC. 964 ; 
21 All, 311 relied on ; 38 Cal, 482 ; 36 Bom. 156 not followed; 
41 Cal. 590 (P. C.) distinguished, 


The Advocate-General and M. Krishna Bharati for NA 
lant. j 
_ T. R. Ramachandra Aiyar and P.R. Ramakrishna Aiyar 
for Respondents, , 
P. S. V. 


Jackson, J. ; ; 
Bih September, 1925. | 


Civil Procedure Code, O. 21, Rr. 13 .and'17—Afpplication 
for execution not in accordance with law—Schsdule of immove- 
able properties not a eaten afler period oF limitation— 
If application in time. 


C. R, P. No. 776 of 1923, 


eX 
i 


Where an application for execution of a decree, dated 7th 
March, 1910, was filed on 28th February, 1922, and the prayer 
was for attachment of immoveable properties, the list of which it 
was stated would be‘filed later and was filed only on 5th April, 
1922, on which date the execution of the decree was barred, 
held, the application must be deemed to be out of time as the 
original application was notin accordance’ with law and the 
execution Court must be deemed to have refused to. extend the 
time as no further time was fixed on the original application. 
45 M. L. J. 651 distinguished ; 17 C. 631 referred to. 


R. Govinda Menon for Petitioner, 
K. P. Ramakrishna Atyar for a “ 
T. S. V, — r 

| 


53 


“we 


Spencer and Madhavan) >> > ' Ta e 
Nair, JJ. ; C. M. A. No. 70 of 1925. SS oy 

9th September, 1925, 

Civil Procedure Code, S. 47—Appeal—Scheme framed 
for a iemple—Order appointing trustee under scheme... 

_ An order appointing a certain person as trustee of a tem- 
ple under a scheme framed by the Court is not am order in 
execution of a decree and hence is not appealable. 

T. M. Krishnaswami Atyar and K.S. Varadachari for 
Appellant. l 

K. V. Sesha Atyangar for Respondent. 

T. S. V. 





Jackson, J. a ki ( 
; Cr. Rev. Case No. 489.0f 1925. - 
9th September, 1925. | l 
Workmen's Breach of Contract Act—Proceedings under — 
Nature of—Adjudication of workman —Protection order—De- 
fault in payment of advance—If liable to imprisonment, 


A workman was directed to repay hig master under the 
Workmen’ s Breach of- Contract Act the advance received by 
him in monthly instalments. He was subsequently adjudicat- 
ed insolvent, the debt die to the master being included in the 
schedule and protection order was granted in respect thereof. 
He committed default in payment of the monthly instalment 
and a Magistrate sentenced him to imprisonment for such non- 
payment. It was arguéd that Ss. 17 and 46 of the Presidency 
Towns Insolvency Act barred such proceedings being valid. 
Held, the bar contained in those sections did not: apply ‘to cri= 
minal proceedings arid‘as the proceedings before the Magistrate 
under the Workmen’s Breach of Contract Act were criminal 
proceedings, the conviction was legal. 35 Bom. 63 followed. 

T. K. Rangaswami for Petitioner. 

R. Satyanarayana iar Respondent. 

T. S. V. 


S o 34 


Devadoss and 
Waller, JJ. - CoM. A. No. 346 of 1924. 
Liik September, 1925. 
Civil Procedure Code, S. 2 (2) and O. 22, Rr. 3,5— 
Death of plaintif—Only one person claiming to be impleaded as 
NRC | 
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legal representative—Dismissal of ae oad ya amounis 
lo a decree— Appeal. 

Their I ordships referred toa Full Bench the question 
whether an order of dismissal passed on an application put in 
by a sole claimant to be impleaded as the legal representative 
of a deceased plaintiff amounts toa decree andas such is 
appealable: — me 

K. Bashyam Atyangar for Appellant. 


K. S. Jayarama Atyar and S. Nagaraja Aiyar for Respond- 
ent, 


KA i 


Jackson, J. 

C. M. S. A. No. 108 of 1923. 
tiik'Seplember, 1925. i 

Civil Procedure Code, O. 3+, Rr. 4,5 and 15—Swit to 
enforce a charge —Decree for sale—No final decree passed—Appli- 
cation for execution of preliminary decree—Construction. 

' Where in a suit to enforce a charge a decree was passed 
directing the defendants to pay plaintiff within two months the 
sum of Rs. 458 with interest and costs and in default of pay- 
ment within the time fixed the plaintiffs were to recover the 
amount by the sale of the rights of defendants 1 to 3 over the 
plaint property and from their other properties and an applica- 
tion was put in for sale. Held, on a construction of the decree, 
that it wasa preliminary decree and could not be executed 
without a final decree being passed, 

K. Kuttikrishna Menon for Appellant. 

K. P. Ramakrishna Aiyar for Respondent. 

[Krishnan, J. held contra in a similar case reported in 
87 I. C. 557.—REP., ] ` 

TSV, 
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Spencer and Madhavan 
Natr, JJ. ! C. M.S. A. No. 43 of 1923. 
Bil Sepleinber, 1923. 

Civil Procedure Code, S. 47—Morigage suil—Defendant exo- 
nerated—Claim pelition—Renedy— Appeal or suit, 

A defendant in a mortgage suit was exonerated on his set- 
ting up a plea of title paramount. In execution proceedings, he 
put ina claim petition under 8. 47, Civil Procedure Code. 
Held, though exonerated, he was still a party to the suit, and 
against the order on the claim-.petition an appeal lay. 
23 Mad. 361 followed, i 

R. Ganapathi and N. Panchapakesa Aiyar for Appellant. 

K. S. Jayarama Aiyar for Respondent. 


T. 5. V. a a 
Odgers and Viswanatha 
Sastri, JJ. S. A. No. 182 of 1923. 
8th Seplember, 1925, 


Civil Procedure Code, S. 47— Defendant struck off—Cousent 
of barlies—Clain petition—Order on—Suit lo challenge—lf 
lies, ; 
One of the defendants in a suit was struck off, with the 
consent of parties, his costs being payable by the plaintiff. A 
claim petition put in by him during execution was allowed and 
thereupon the decree-holder instituted a suit challenging the 
correctness of the order. Held, the suit was barred under S. 47 
as he was still a party to'the suit and the effect of the order 
_ striking off was only tantamount to a dismissal, 

M. Patanjali Sastri for Appellant. 

K. P. Padmanabha Pillai for Respondent, 

T.S. V. 

The Chief Justice and i 
Reilly, J. A. S. No, 81 of 1923. 
11th September, 1925. 

Contract—Sale of'goods—Goods left with seller—Pledge by 
kim—Failure to deliver— Rights of buyer. 

A buyer of goods left them with the seller asking him to 
send them on whenever asked to do so and gave credit tothe . 
seller for the price in his account books, Shortly after the 
seller pledged the goods on his own account and failed to deli- 
ver the goods when demanded. The buyer then debited the 
seller with the original purchase price, Held, though the pro- - 
perty in a i had passed to the buyer, inasmuch as the 

Ç 
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seller could not recover the purchase price, the buyer isso 
entitled to debit the original purchase prce and not merely the 
price of the goods as on the date of conversion; 1. ¢., the pledge ` 
‘by the seller. Chinery v. Viall, 5 Hhir. and Nor. 288 followed, 
P. Venkatramana Rao for Appéliant. 
K. S: Krishnaswami payer ‘and e Rama ‘Rao for Respond 


enb oo Sa 
TSY. ai 
f WA Di ea A g ji . A 
'Devadoss and” l . - 
© © Waller, J}. C. M. A. No. 31 of 1919. 


14th September, 1925. J 


Civil’ Procedure Code, S. 73 and 0, 21, R. 71—Default of 
purchaser —Resale—Deficiency in price realised] f asæts under 
S. 73—Decres-holder—Who is—1f can apply only for amount due 

x him... i 
Where on a resale held on account of the default of the 
parghaser, a pene eay in the sale price occurs and that amount 


| 18. realised, it forms “ -assets ” within the meaning ofthe term 


in S. 73, Civil Procedure Code. 

a ‘The decree-holder ” referred to in O. 21, R. 71 18 ‘the 

patil decrge-holder at whose instance the sale took place. 

Hor the, purpose of realising the deficiency he does not reprer 
sent, the other: decree-holders, but when once the .. deficiency is 
realjsed by , him, he nals it on behalf of the other decree- 
hgldergalsq., oqe o, 

Under O. 21, R.. 7 the decree holdes can sei for ele: 
ing only the total amount of the deficiency, and he cannot 
confine his application to-the amount due to him under the 
decree. : | | 7 

T. V. Venkatrama Aiyar for Appellant. ` 

S, Varadachari and A. Krishnaswami Aiyar for Respond: 
ents. 


Ae DEV. xg dem nman 


A Sastri, J. 


! S. A. No, 189 of 1923. 
14th September, 1925. 


Indian Contract Act, S. 251— Restriction On i powers o E PN 
ing—Natice—Liabthity. 


In a partnership consisting of four persons, one silted 


- capital and’the others weré'not entitled to spend money with- 


‘ot his permission Hut there was no express prohibition in the 


6 
pi) 


“at a 
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agreement against their powers of borrowing, Moneys were 
lent by the plaintiff to the partners who had not contributed 
capital and it was found that the plaintiff had notice of an 
agreement not to borrow without the consent of the capitalist 
partner. eld, the latter was not liable for the amounts borrow- 
ed as the plaintiff had notice of the restrictions. 

A. Krishnaswami Aiyar for Appellant. 

The Advocate-General and T.D. Srinivasachari for Respond- 
ent. 


T.S. Y. OEE 
Devadoss and ) 
Waller, JJ. l C, W. A. No. 167 of 19253, 
15ih September, 1925. 


‘Madras Estates Land. Act, S. 3 (2) (a) and (c)—Grant by 
Moghul King—Enfranchisement—Inam register referring bo lands 
as jagir—If au estate. 

A whole village was granted by one of the Moghul Enpe 
rors to a Mahomedan as khairaliandit was subsequently enfran- 
chised by the British Government, and title deed issued and in 
the extract from the Inam fair register the words Jagir, Jagir- 
dars, Shrotriemdars and Inams appeared simultaneously with 
reference to the village. In a suit forejectment, Veld, the use 
of these words is not conclusive as regards the tenure andthe | 
village does not fall within S, 3 (2), clauses (a) or (c) of the 
Estates Land Act. 40 Mad. 664 ; 48 M.L.J. 654 followed. 

A, Krishnaswami Atyar and K. peal Car A Rag for Appel- 
lant, ` k 

S. Varadachari and C. Sambasiva Rao for Respondent 


T.S. V. 


The Chief Justice and 
Reilly, J. { A. S. No. 68 of 1922. 
16th September, 1925. l 
Registration Act, S. 77— Remedy given if optionai—Denial of 

execution and refusal to register—Registralion refused afler en- 
quiry—Suit for specific nen of original agreement io sell 
——If lies. “3 
In pursuance of an agreement to sell immoveable property, 
the defendants executed a sale deed, but when the plaintiff pre- 
sented.it for registration, one of the defendants denied execu- 
tion. As the result of an enquiry by the District Registrar as 
to the fact of registration, he refused registration, The plaintiff, 
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instead of suing for compulsory registration under S. 77 (1) of 
the Registration Act, sued the defendants for specific perform- 
ance. Held, the suit was not maintainable. 16 Mad. 342; 
43 Mad, 822 followed. 7A. L. J. 887; 44 1. C. 361 dissented 
from. 
A, Krishnaswami Aiyar and P. C. Venkalramayya for 
Appellant. 
- G. Lakshmanna and V. Viyanna for Respondent. 
T.S. V. 


Jackson, J: ' 


18th Sepie mber, 1925, 

Penal Code, S, 405 and Criminal Procedure Code, Ss. 179, 
181 (2)—Criminal breach of trust— Where triable—Conse quences 
of act—If give jurisdiction. 

The fact that the consequences of an act amounting toa 
criminal breach of trust occur ata place different from where 
the offence was committed, doesnot give the Court jn the for- 
mer place jurisdiction to try the accused for the offence under 
S. 405. 38 Mad, 639 ; 39 Mad. 576 followed. 

S. A. Seshadri Atyangar for Petifioner. 

The Public Prosecutor for ine Crown. 

T.S. V. 
Spencer and 4 


Nair, JJ. 
21st September, 1925. J 


Madras District Municipalities Act (V of 1920), s: 249 and 
Sch. V, d. (0)—Storing rice—License if required—" Grain” if 
includes rice. 

The term “ grain ” in Sch. V, cl. (o) of the District Munici- 
palities Act does not include rice and no license is necessary in 
respect of a godown where rice alone is stored for purposes of 
wholesale trade. (1896) A..C. 457 followed. 

B. Sitarama Rao and P. Marthancam for Petitioner. 

M. S. Vatdyanatha Aiyar for Respondent, 

T, S. V, 





Cr. Rev. Case No. 303 of 1925. 


Y 





C. R. P. No. 553 of 1922. 
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Odgers and Viswanatha) 
Sastri, JJ. b S. A. No. 173+ of 1932. 
21st September, 1925. J 
. Civil Procedure Code, O. 41, R. 17—Appellant’s vakil abuni 
— Junior applying for adjournment and on refusal redoriing no 
` instrusctions—E ffect of—Power to decide appeal on the merits — 
Remedy of aggrieved party. 

On the date of hearing-of an appeal, the senior vakil of the 
appellant was absent and the j junior asked for an adjoyrnment. 
The same being refused, he stated he had no -instructions to 
proceed with the appeal. The Court after considering the merits 
dismissed the appeal Held, (1) in the circumstances there was 
no appearance by party or pleader, and the mere fact that the 
appellant was present in person was quite immaterial. 30 Mad, 
274 ; 22 C. L. J. 72 followed ; the withdrawal of vakalat was 
not necessary, the reporting of “ no instructions ” being quite 
sufficient. ,34 Lah, 405 ; 20 L, W. 427 referred to, 

(2) The Court had no power under O. 41, R. 17 to decide 
the appeal on the merits. 43 M. L. J. 317 followed ; 35 All. 105 
dist. ; and : 

(3) the proper remedy was notto treat the order as one 
under O. 41, R. 17 and refer the aggrieved party to his remedy. 
under O. 41, R, 19 but to set it aside on second appeal. Case- 
law discussed. | 

Salem Ramaswami Aiyar for Appellants. 

K, Y. Adiga, M. S. Vaidyanatha Aiyar and T. Appaji Rao 
for Respondents. 

eons 


Devadoss and 


Waller, JJ. } C. M. P. No. 1832 of 1924. 
21st September, 1925. 


Limitation Act, S. 5—Applicability —Laccadive Islands, 

The Limitation Act has not been extended to the Lacca- 
dive Islands and hence the High Court has no jurisdiction to 
excuse the delay in filing a memorandum of appeal under S. 5 


of the Limitation Act. History of the Laccadives traced. 
30 Mad. 665 held not to be correctly decided. 


K. P, Padmanabha Pulai for Petitioner, 


The Government Pleader and B. Pocker for Respondent, 
T. S. V. 


NRC 
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Spencer and Madhavan 
Nair, JJ. i C. M. P. No. 982 oj 1923. 
21st Seplember, 1925. 

Civil Procedure Cods, O. 20, R. \— Failure lo give notice of 
` pudgment—A pplication to vacate judgiment— Pendency of -Time 
ij- can be deducted for purposes of appealing— Limitation Act, 
SS, 

After judgment was delivered in an appeal, the respond- 
ent. therein applied to the Court to vacate the judgment and to 
declare the appeal pending on the ground, that no notice of de- 
livery of judgment was given to him asrequired by O. 20, R 1, 
Civil Procedure Code. Held, for purposes of filing a second 
appeal, he was entitled to a deduction of the time during which 
his application was pending under S. 5, Limitation Act. 

D., Ramaswami Avyangar for C. S. Vpnkalachari for Peti- 
tioner. 

C. Aiyasami Sasirı for Respondent. 

WAN | 

. Devadoss and : 

= Waller, JJ. C. M. A, NG. 15 of 1924, 
22nd September, 1925. 7 

Probate—A pplication for—Duty of Court —Vulidsty of the 
dispositions —If can be gone into. 

When probate of a will is applied for, the Court-can WA 
decide if the will propounded is true., It is not open to that 
Court to go into the question whether the dispositions contajn- 
ed in the will are valid, 

S. Varadachari and N.S. a Aryangar for Appel: 
lant, 

T, Rangachuri, A. AA Mama Aiyar and. M, Patanjali 
Sastri for Respondent. , l ; 

T.S. V. 

Devadoss and i l 

` Waller, JJ. C. M. A. No, 138 of 1924, 

22nd September, 1925. — 

Provincial Insolvency Act (V of 1920), Ss. 4, 56 (3) 30 ficial 
Receiver —Position of —Order directing Receiver fo lake possession 
—Insolvent’s right to present possession—Procedure. 

The position of an Official Receiver is the same‘as that of 
a Receiver appointed under O. 40, Civil Procedure Code. The 
Court cannot under S. 56 (3) order a stranger to hand .over to 
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the Receiver possession of properties to which the insolvent is 
not entitled to present possession. ‘The proper procedure in 
such a case is to put in an application under S. 4, and not to 
treat the order under S, 55 (3) as one passed under S. 4. 
Practice of adopting loose procedure in insolvency proceedings 
in the mofussil deprecated. 


Ke 'Bhashyam Atyangar and S. Rajagopalachari for Appel: 
lant. 


K. R. Rangaswamı Aiyangar and R. Krishnaswami for Res- 


a 


pondent. ji 
TOV. a - 
Spencer and Madhavan i 
Nair, JJ. C. R. P. No. 644 of 1923. 
23rd September, 1925. 


Chit fund—lf a lottery—Sutt for recovering moneys, ee 
If lies—Indtan Contract Act, S. 65—Effect of. 

A chit fund was ‘started with 500 subscribers, A sub- 
scriber was {o subscribe Rs, 2 per month and , could borrow 

money on security, A prize was drawn by casting lots 

` at the end of each month, the winner getting a prize 
of Rs. 100 and thereafter having no connection with 
the fund. Atthe end of 50 months, the chit was to come 
toan end, and those who had won no prize up to then; 
would get back Rs. 190 each, being the amount of their. 
subscription. After a certaih number of drawings, the chit. 
transaction collapsed and one of the subscribers sued for the 
amounts subscribed by him. Held, he could not'recover, The 
transaction amounted to a lottery, the prize winning depending 
on mere chance ; nor could the plaintiff invoke the aid of S. 65, 
Indian Contract Act, Opinion of Odgers, J. in 47 M. L. J. 847 
followed ; 21 'L. W. 403 dissented from ; case-law discussed. 

A. N. Krishna Aiyangar for Petitioner. 


K. V. Srinivasa Aiyar for Respondent. oo 
T. S. V. a 
Phillips and | a 
Ramesam, JJ. A.S. No, 259 of 1921. 
23rd September, 1925. 
Aliyasantana Law—Inheritance— Branch partitioning off— 
Righi of a member of the branch to succeed to a member of the 
other—Pollution observance necessary. 
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In an Altyasantana family, a partition took place asa 
result of which one branch separated off from the family. A 
member of the separated branch claimed to succeed to the 
properties left by a member of the other, while the Govern- 
ment claimed the same by escheat. Held, it was not sufficient to 
prove the partition, but the claimant must also prove that there 
was observance of pollution as between him and the deceased. 
Sundara Aiyar’s “ Malabar and Aliyasantana Law,” p. 194 
followed, 

The Government Pleader for Appellant. 


B. Sitarama Rao and K. Y. Adiga for Respondent. 
TS. . 


Ramesam, J. 





| C. R. P. No. 924 of 1924, 
24th September, 1925. ; 

Madras District Municipalities Act, S. 50—Fashure to attend 
meetings for three consecutive months—Restoration-——Fresk oath 
of allegiance, if necessary —Member of Talug Board elected to 
District Board-—Restoration to Talug Board—E ffect of. 

Where a member ofa District Board fails to attend the 
meetings of the Board for three consecutive months and there- 
after is restored to the Board under S. 50 (4), no fresh oath 
of allegiance need be taken by him, 4s he does not become a 
new member for a fresh term of three years, He is only res- 
tored to membership for the remaining term of his three years’ 
period, 

Ifa ee of a Talug Board ahb had been elected to 
the District Board loses his membership of the former by 
failing to attend meetings for three consecutive months and is 
thereafter restored to. membership under S, 50 (4), he does not 
ipso facio become restored to the District Board membership. 
Without being again elected to the District Board, he cannot 
take part in its proceedings. C. R.P. Nos. 169 and 254 of 1924 
followed, 

T. M. Krishnaswami Aiyar and V. PANEER for Petitioner, 

S. Varadachari for Respondent. , 

T.S. V. 
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Odgers and Viswanatha 
Sastri, JJ, S. A. No. 73 of 1923. 
24th September, 1925. 


Madras Estates Land Act, S. 111——Rent sale—Suit to set 
aside— Wani of notice, proclamation, etc.—lf maintainable in 
Civil Court—C. P. Code, O. 21, R. 92 (3)—-Applicability. 


A suit lies in the Civil Court to set aside a rent sale under 
S. 111 of the Estates Land Act for want of notice, proclama- 
tion of sale, etc. The right of suit is not taken away by the 
mere circumstance that the defaulting ryot made an infructuous 
application to have it set aside under S. 131 of the Act. O. 21, 
R. 92 (>) does not apply to such a case. 

B. Sitarama Rao and S. R. Muthuswami Atyar for 
Appellant. 

A. Venkatrayaliah and L. Venkatanarasayya for Res- 
pondent. 


T. S. V 


Odgers and Viswanatha 
Sastri, JJ. S. A. No, 475 of 1923. 
25th Seplember, 1925. 

Madras Estates Land Act, Ss, 52, 53, 112—Tender of patia 
by landlord——Increase of rent over and above that sin prior palta 
—Non-acceplance of patta—Sale of holding —Suit to contssi— 
— Validity of palta tendered if can be gone into. 


A tenant who had been holding under a patta originally 
granted for a period of one year was tendered another patta in 
which the rent was increased anda larger acreage shown as 
included in his holding. He refused to accept it and failed to 
pay the rent, whereupon the landlord had the holding sold 
under the provisions of the Estates Land Act. The tenant 
sued under S. 112 to bave the sale set aside. Held, the Court 
had power to decide whether the patta tendered was one which 
the tenant was bound to accept and it was not obligatory on 
the landlord to proceed first under S, 56 to enforce patta. 
There is no inconsistency between S. 52 (3) and S. 53 of the 
Act, Observations of Napier, J. in 6 L. W. 108 dissented 
from. 
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Per Viswanatha Sastri, Pe ,—A decision in-such‘suit thatthe 
patta tendered‘is’a proper ©nėafnountā to, decréeing | the „Patta 
as 5, 


within the meaning of S. 52 (3). i mee 
„o M. Patanjali Sastes-for Appellant. a33 Mae. eth 
K: Kutfitrishna'! Menon for: Reapondent, o +. brano hima 
T. Say Nae ahh CA IN AI 
Odgers and Viswanatha ue er T 
Sastri, JJ. t _ S. A. No. 576 of 1923. l 
28th September, 1925. f 


Easements Act, S. 15-—Enjoyment for 40 years against. 
Government—Darkhast grani to private person—Claim of case- 
meni against private owner, 

Where a person was enjoying an easement right for a 
period of forty years against the Government and thereafter 
the Government assigned the lands on darkhast to a private 
person, a- right of easement cannot be claimed against such 
person unless it is prescribed against him by twenty years’ 
enjoyment, quite apart from the 40 years’ period against the 
Government. 41 Mad. 622 followed. 

K. Y. Adiga for Appellant. 

B. Sitarama Rao for Respondent. | ; 

T.S. V. a R3 

Reilly, J. 





} C. R. P. No. 1091 of 1923. 
29th September, 1925. 

‘Civil Procedure Code, O. 21, R. 29—A pplication necessary— 
Ledeen! schedule—If su ficient, Á 

An application is necessary before a sale can be set aside 
under O. 21, R 89, C. P. Cade. A lodgment schedule contain- 
iņg a recital ‘that the amount was paid for countermanding the 
sale cannot be treated as such. (1922) M. W. N. 171 followed, 

S. Subramania Sastri tor Petitioner. 

K. Kameswara Rao for Respondents. 





T.S. V. 
The Chief Justice and 
. Reilly, J. O. S. A. No. 83 of 1925. 
30th September, 1925. 


Insolvency——Partition suit— Maintenance decka to be paid 
lo insolveni—Omission to pay in whole—Arrears—if vest in 
O ficial Assignee. 

In a suit for partition, a Receiyer was appointed and he 
was directed to pay the ist defendant in the suit certain 
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amount by' way of maititenance dllowance.: The Receivet dids 
not pay in full the monthly*amoutt fixed: \ The defendant. 
was adjudicated insolvent'-and~ applied) for- paymerit-.of -the 
arrears of maintenance due to himt Held, he-was‘hot'entitled to 
it, as it had vested in the Official Assignee. Under -S..60 (r) 
C. P. Code, it is „only the right to future maintenance” that iè 
exempt from’ attachinent and not’ arrears of. maintenance | due 
and hence it vests in the Official Assignee. 
© R.N. Aingar- and King and Partridge for Appellant. 
V, C. Gopalarainam for Respondent. 
T.S. V. | . k ; 
Phillips, J. ; 





{ C. R. P. No. 385 of 1925. 
2nd October, 1925. ac 

Civil Procedure Code, O. 21, R. 103—Sutt eee E 
lion for lemporary jando Dow of Court to grant. 

© Ina suit under O. 21, R. 103 bya defeated obstructor, a` 

Court has no power to issue a temporary injunction restrainińg 
the decree-holder from executing his decree for possession: ` 
O. 39 read with S. 94, C. P. Code, was exhaustive of the cases 
under which injunctions could be granted, and apart from those 
provisions the Court had no inherent jurisdiction to grant an' 
injunction. 43 Mad. 94; 47 Mad. 171 ; 46 All. 144 folld: ; 73 
1. C. 909 dissented from. 4 : ae: 

K. Ramamurthi for Petitioner, 

4. Ramaswami Atyangar for K. Kamseswara Rao for ee 
pondent. 
< TLS. V. ee a 

Devadoss and 7 

` Waller, JJ. ! C. M.A. No. one of 1924. 

Sih Oétober, 1925. 2 ; 

Madras Village Courts Act (as amended. by Act II of 1920);: 
S. 78—Rules framed 'under—Validtly m 18 (b) if AROE 
jurisdiction of Civi Courts. ` aa 

A suit was filed ina Civil Court for a Ra kam that ‘the. 
election of the members of a Village Panchayat Court was 
invalid on account of non-compliance with the rules framed. 
under S. 78 of the’Madras Village Courts Act a> amended by 
Act II of 1920. Held, (1) the jurisdiction of the Civi] Courts was 
excluded by R. 18 (b) framed by the Local Government under 
S. 78; (2) where a new right and'a new jurisdiction are created 
by statute, the decision of the new tribunal is exclusive and final ;° 


t 
+ 


6 


and (3) the rules framed under S. 78 are not ultra vires. 
31 Bom. 604 ; 47 Mad. 325 followed. 
P. Satyanarayana Rao for Appellant. 
V. Ramadoss for Respondent. 
T. S. V. 
Viswanatha Sastri, J. 


S. A. No. 327 of 1923. 
Sth October, 1925. 


Inam—Karnam service—Usufructuary mortgage of unen- 
franchised tmam— Redeemable after 15 years—Subsequent sale of 
equity of redemplion—-Later enfranchisement in favour of mortga- 
gor-vendor—Suit by, for possession, 13 years after mortpage and 
10 years after sale—Expiry of 15 years from mortgage and 12 years 
from sule on date of decree—Form of decree—Cause of action— 
Accrual of, subsequent to plaint—Whether Court can take notice of. 

A Karnam mortgaged with possession his unenfranchised 
service inam land in July, 1907. The mortgage was redeemable 
only after 15 years. He sold the equity of redemption to the 
same mortgagee (who was in possession) in April, 1910. The 
inam was enfranchised in the name of the Karnam in 1911. He 
brought this suit for possession in 1920 alleging that the 
mortgage and sale were void. 

Held, that though the mortgage of 1907 was void, the mort- 
gagee in possession had prescribed for a mortgagee interest by 
1919, 41 M. L. J. 194 followed. 

The suit in 1920, if treated as a suit for redemption, was 
premature as the 15 years had not expired from the mortgage. 

But as that period had expired by the date of the decree in 
appeal, Aeld, the Court could take notice of this subsequent 
event and pass a decree for possession conditional on the 
plaintiff refunding the mortgage money, (1916) 1 M. W. N. 364 
and (1918) M. W. N. 89 and 199 followed. 

Held further the plaintiff must also refund the price of the 
equity of redemption and the value of improvements made by 
the defendant while in possession. 

Held further that the subsequent invalid sale in 1910 did 
not alter the character of the defendant’s possession and that the 
could not prescribe for an absolute title by*the lapse of 12 
years from that date. 14 Bom. 279 and 14 Mad. 38 relied on. 

Y. Suryanarayana for Appellant. . 

K. N. Rajagopala Sastrt for B. Satyanarayana for Res- 
pondent. 

T. S. V. 
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Viswanatha Sastrt, J. i ; 
C. R. P. No, 853 of 1923. 
5th October, 1925, 

' Contract Act, S. 45—Joint promissees—~Promise to two per- 
sons that on their paying in moneys into the treasury and show- 
ing receipt to promissor, they would be repaid the money—Pay-. 
ment and showing of the receipts by one of the proinissees—Suil by 
him alone to recover the money—Whether maintainable. 

Where the defendant executed a contract in favour of the 
plaintiff and another that on their paying in moneys into the 
treasury on his account and showing the receipts to him he 
would repay the moneys so paid with interest, and the plaintiff 
alone made the payment and showed the receipts, keld, the plain- 
tiff and the other party were not co-promissees within the 
meaning of S. 45 of the Contract Act. Ou a true construction 
of the contract, the promise was to the person or persons 
making the payment, and notto the plaintiff andthe other 
jointly. The plaintiff’s suit was rightly decreed, and was not 
bad for non-joinder. 

L. S. Veeraraghava Aiyar for Petitioner. 


K. N. Rajagopala Sastri for B. Satyanarayana for Res- 
pondent. 
T. S. VY. Sena : 


The Chief Justice, Krish- 
nan and Beasley, JJ. In the matter of a High Court Vakil. 
6th October, 1925. 
Letters Patent (Madras), ci. 10—Negligence—If amounts to 
professional misconduct, 


Negligence by itself will not amount to professional] mis- 
conduct unless an element of moral delinquency enters into the 
transaction alleged. 86 Law Times Reports 468 referred to. 

Where owing to the fraud of his clerk,(a vakil did not pay 
into Court certain printing charges, though the client had re- 
mitted moneys in due time and as a result the case was dismiss- 
ed for default, no question of professional misconduct on the 
part of the vakil arises, 


The Advocate-General for the Crown, 


P. Venkatramana Rao for the Vakil and T. R, Rama- 
chandra Aiyar for the Vakils’ Association, 


T. S. V. 
NRC - 
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The Chief Justice and i 
Piswanatka Sastri, J. ; A.S. No. 356 of 1924, 
Hth October, 1925. 

Criminal Procedure Code, S. 107—Petition for binding over 
—~Policeenguiry—Dismissal without notice—Suit for damages 
for malicious prosecutien and defamation—Maintainabtlity— 
Stalemenis made to the Police—Privilege. 


The defendant presented a petition toa Magistrate to take 
action under S, 107, Criminal Procedure Code, against the plain- 
tiff. The Magistrate sent it to the police for enquiry, who after 
hearing the defendant reported that the allegations in the com- 
plaint were unfounded. The Magistrate thereupon dismissed 
the petition without even issuing notice to the plaintif, Ina 
suit by the plaintiff fer damages for malicious prosecution and 
defamation contained inthe petition and in the statements to 
the police, keld, (1) as there was no prosecution, a suit: for 
malicious prosecution will not be sustainable; and (2) the . 
statements were privileged and no suit for defamation could be 
sustained. (1905) A. C. 480; 2 Weir5i; 1 Lord Raymond 
454; 35 I. C. 813,; 40 All. 341 ; 48 Cal. 388 referred to. 


Sir K. V. Reddy and P. V. Rangaram for Appellant. 
S, Ranganatha Aiyar for Respondent. 
VON, 


Odgers and Viswanatha 
Sastri, JJ. S. A. No. 186 of 1923. 
` 6th October, 1925. 
Hindu Law—Adoptron—Consent of father-in-law —Adoption 
made long after his death—Consent of sapindas ifto be expressly 
asked for and obtained—Inference from omission to object, 


A Hindu widow who had obtained the consent of her 
father-in-law to adopt a son did nothing for along time and 
19 years after his death adopted a son. One of the nearest 
sapindas gave his son in adoption, another took the boy in 
adoption on her behalf, while two others who knew of what 
was taking place did not object to the adoption. Held, the 
adoption was valid, and it was not necessary that the consent 
of the sapindas should have been expressly asked for. From 
their conduct in taking part in the adoption and failing to 
object when there was knowledge of what was happening, the 
same can be inferred. Case-law discussed. 


3 i 
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P. R, Ganapathy Aiyar and K, Venkatrama Raju for 
Appellant, 

S. Varadachari and P. Bafiraju fo. Respondents. ~, 

T.S. V. YA 
Odgers and Viswanatha | 

Sastri, JJ, S. A. No, 444 of 1923, ` 
6th October, 1925, : 

Hindu Law—De facto gsardian—Alhenation—Validity— 
Ralification by minor after attaining majority—E ffect of. 

An alienation made bythe maternal uncle of a Hindu 
minor acting as his de facto guardian stands on the same foot- 
ing as an alienation by a de jure guardian. It is only voidable 
and not void, If after attaining majority, the minor ratifies it, 
the alienation will be -binding-on ‘him irrespective of whether it 
was for necessity or not. 6M. I. A. 393; 20 Cal. 820; 14 
Bom. 562 and ether cases referred to, 

K. Subba Rao for V. Ramdoss for Appellants. 


P, Satyanarayana Rao for Respondent. 








T.S. V. 
Jackson, J. i C. R. P. No. 30 of 1925 
and 
8ik October, 1925. C. M. P. No. 3199 of 1925, 


Court Fees Act, S. 7, cl. 9—Suit for redemption and damages 
—Compensalion for improvements claimed by tenant—Malabar 
Compensation for Tenants’ Improvements Act (I of 1900), S. 6— 
If Court-fee payable on damages claimed—Set-off against im- 
provements—Civil Procedure Code, O. 47, R. 1—If Court can 
review a wrong decision. 

Where ina suit for redemption of a kanom, the plaintiff 
claimeda large amount by way of damages, exceeding the pecu- 
niary jurisdiction of the Munsiff in whose Court the suit had 
been filed, and which he claimed to set off against the kanom 
amount and value of improvements claimed by the tenant, and 
the Court directed the plaintiff to pay Court-fee on the damages 
claimed and to bring the valuation within the Munsiff’s juris- 
diction, held, no. Court-fee is payable in a redemption suit on 
damages which have to be set off against the value of improve- 
ments claimed and no question of jurisdiction arises. 33 
M. L. J. 463 ; 25 I. C. 704; 5 M. 284 (F. B.) followed. 

Where a Court has given a wrong decision, but it has not 
affected the rights of the parties and the question arising is 
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‘one of general importance, it can review its decision, 43 
M. L. J. 332 (P, C.) ; 7. M. 307 followed, 

K. P. Ramakrishna Aiyar for Petitioner, 

A. Parameswara Atyar for Respondent, 

T, S, V, 





Spencer, J. 
; S., A. No. 551 of 1921, ó 
8th October, 1925, 

Civil Procedure Code, S. 96—Righi to appeal—Who is enti- 
tled to—Party who has assigned away his rights but continues in 
possesston as lessee: 

Where ina suit in ejectment one of the defendants had 
assigned away hisrights over the suit property but continued 
in possession as a lessee, anda decree was passed against all 
the defendants, keld, the. assignor-defendant was entitled to 
prefer an appeal as he was a person in possession and aggriev- 
ed by the decree in ejectment. 

P. Govinda Menon for K. P. M. Menon for Appellant. 


K. P. Ramakrishna Aiyar and K. P. Mahadeva Aiyar for 
Respondents, 
T.S. V. 

Jackson, J. 


\ 
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C. M.S. A. No. 52 of 1923. 
70 Oth October, 1925, l Ay 

Civil Procedure ‘Code, O. 21, Rr. 22, 90—Notice under— . 
Service recorded, but later proved not proper—Application to set 
aside sale—Limitation Act, Aris. 166, 181. 

Where in an execution sale the notice prescribed by O. 21, 
R. 22 was recorded as served but it subsequently transpired 
that the service was not properly effected, an application to set 
aside the sale on the ground of such defect is still governed by 
the 30 days’ period of limitation under Art. 166, Limitation Act 
and not by Art, 181. 

A. Krishnaswami Atyar for Appellant. 

A. V, Viswanatha Sasiri for Respondent. 

Peas Vi 
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Phillips, J. C. R. P. No. 1014 of 1924. 


Civil Procedure Code, S. 141, O. 9, R. 9—Djsmissal of suit 
for. defauli—Application to restore suit dismissed for non-pay- 
ment of batta—Application to restore former application—Whe- 
ikar lias under Q.Q, R 9. 

The plaintiff’s suit was dismissed for default on the ground 
of the nonrappearance of the plaintiff and his pleader, An 
application to set aside the order, of dismissal for default was 
itself dismissed for failure to pay batta. Another application 
‘filed to restore the first ‘application to file. Heid, in revi- 
against the order restoring the petition to file on the 
od that O. 9, R. 9 of the Civil Procedure Code does not 
to an application that (1) O. 9, R.9 applies to such an ~ 
cation and S. 141 of the Civil Procedure Code has ex- \ 
ed the provisions of the Code, t. e., O. 9. R. 9, to such an 
lication. 44 Cal, 950; 1 Lah. 339 and 18 Bom. 59- cited 
approved, 17 All. 106 (P. C.) distinguished, 4 Pat. L. J. 
D5.(T,D.)-; 1 Pal. La Js 135 nol approved, . 

' P. Satyanarayana Rao for Petitioner, 
.P. Somasundaram and P. Satyanarayana for Respondents. 













T C, A.S. ; 
Phillips and t ‘ A. S, Nos. WA 145 of 1922 
gp Onna A.S. No 3 of 1923. 


Conflict of laws—Submtission to jurisdiction —Execution of.a 
power-of-atlorney to agent to conduct litigation in foreign Court— 
Whether, amounts to submission—Partnership— Partners re mov- 
ing themselves from the place of business—Whether terminates 
partnership—Persons invoking jurisdiction of a Court—Not entitled 
to deny jurisdiction of ike Couri when sued in a foreign Court— 
C.P. Code, S.13—Res judicata— Assignee of a foreign decree brought 
on record by foreign Court after finding the assignment was valid 
— Decision binding upon Indian Courts—Foreign ex parte decree 
—Whether merely on that account one not piven on the merits. 

.The-exeoution of a power-of-attorney authorising an agent 
to conduct litigation ina foreign: Court is submission te the 
jurisdiction of that Court. 37 Mad. 163 and. 47 Mad ayy 
“followed: OR 
‘Lv The mere fact: that partae ran away au their placesof ° 
busindss does not terminate partnerships © 70. 6) nyenye! 
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Where the defendants’ frm filed suits in a foreign Court, 
they cannot.be allowed as defendants to deny the jurisdiction 
which they themselves invoked as plaintiffs, S. A, No. 1492 of 
1920 referred to. 

Where the assignee of a foreign decroe has been brought 
on record in the foreign Court, the finding as to the validity of 
the assignment is conclusive on the Indian Courts under '$. 43 
of the Civil Procedure Code, ‘A foreign decree passed ex par te 
does not merely on that account become a decision not pasapd 
on the merits. 47 Mad. 877 approved. a 

V. Narayanan and ‘A. Krishnaswami Atyar for Appellan 

K. Narasimha Atyar for Respondents. 

C. A. S. 








—— 





Odgers, J. © C. R. P. Nos, 990 t:999 of 1 


Contracit—Consideration—Promise to subscribe for a 
gham—incurring of obligation by the plaintiff on such a pr. 
—— Whether the plaintif can sue and recover on such -a prons 

On the strength of the promise made by the defendants 
‘subscribe for a Sangham, tke plaintrff eartered mto warious obli 
tions and incurred expenditure, In a suit brought by the plain- 
tiff for recovery of the amounts promised, it was contended by 
the defendants that it wasa mere voluntary promise not sup- 
ported by consideration and therefore not enforceable and 
that the Panchayat Court has no JeHedicueh as this is not a 
claim based on contract. 

Held, that even ‘voluntary subscriptions | are enforceable as 
contracts under certain circumstances. 14 Cal. 64; {1918) 
M. W. N. 173 followed. 36 All. 268 referred to. 

R. Kuppusami Aiyar for Petitioner. 

S. Nataraja Nadar for Respondent. | 

CALS. o | 


1 A : a $ Ks 
w 


>` Philips, J. ; C. R. P. No. 908 of 1923. 


i - 
~ - Civil Procedure Code, O. 20, R: 4—Judgmeni of the Court of 
Smal Causes—No reasons Ba judgment tn accord- 
ance with law. ee ae 

A judgment of the Provincial Small Causes Court which 
merely records findings ‘on the points for decision wxhoutrecord- 
ing any reasons whatever is not one in accordance with law, 
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€. A. Seshagiri Sastri for Petitioner. 

N. S. Srinivasa Atyarfor M. S. Venkatrama ARE for 
Respondent. 

C. A S. : ——— 


ba s 
Devadoss. and 
Water, JJ. ! L: P. A, No. 28 of 4924. 


Evidence Act, S. 116—Landlord and tenari— Person having 
no- title letting tenant into property—Nolice of eviction by real 
owner—Altarnment by tenant to real owner under threat of evic- 
lion—Sutt in ejectment by the person who originally let tenant 
into possession—Estoppel. ji 

Where the plaintiff who had no title toa land let the de- 
fendant as tenant into possession of the property and subse- 
quently the Government who was the real owner of the pro- 
perty gave the defendant, the tenant, notice of eviction fromthe | 
land under S. 6 of the Madras Land Encroachment Act and 
the defendant under the threat of evictiom executes a muchilika 
to the Government in a suit by the plaintiff to eject the defend- 
ant, keld, that the threat of ‘eviction by the Government who 
was the- paramount owner followed by the attormment of the 
defendant by the execution of the muchrhika constituted a valid 
eviction of the defendant by title paramount and he is - not 
estopped from questioning the right of the plaintiff to 
recover the property. The tenant is net estopped under $. 116 
of the Evidence Act from questioning the title of the 
plaintiff to eject. 107 English Reports 113 followed. 

S. Muthiak Mudatiar for Appellant, 

C. A. Seshagiri Sastri for Respondent. 

C, A. S. — 


Spencer and 
Madhavan Nair, JJ. 





C. M. S. A. No, 140 of 1923, 


Provincial Insolvency Act, Ss. 20,51 and 52—Interim Re- 
ceiver in insolvency—Sale of insolvent’s property in execution of a 
decres—Nofice by interim Receiver to the executing Court prior to 
sale of his appointment—Possession not taken by the interim 
Receiver prior t sale—Validity of execution sale—Whether Ss. 51 
and 52 apply to interim Receivers. 

Where a sale in execufion of a decree against the insolvent 
fakes place notwithstanding the appointment of an interim Re- 
Ceiver of his properties in insolvency and notice given by such 


74 


interim Receiver to the executing Court of his appointment in 
a case where such interim Receiver, has not taken possession of 
the properties, there is no illegality or irregularity in the exe- 
cution sale and a valid title will pass to the auction purchaser. 

Where a Receiver is appointed for certain properties, an 
execution sale of those properties is valid even though leave of 
the Court appointing a Receiver is not obtained, in cases where 
the’ Receiver has-not obtained possession of the properties, 

Ss. 51 and 52 of the Provincial Insolvency Act do ‘not 
apply to the case of an interim Receiver in insolvency. 

` T. R. Ramachandra Aiyar for Appellant. 

T. M. Krishnaswami Aiyar, S. Subramania- K and 
C. A. Seshagiri Sasiri- íor Respondents. La o'a 

C. A: S. ; 


Odgers and a C. M. A. No: 159 of 1923. 





= Nair, JJ. | 
| Religious endowmeni— Removal. of hereditary trustee for 
misconduct-—Hereditary rights of his son not forfeited, 

Where a hereditary trustee of an endowment. is removed 
by a Court for misconduct, the hereditary rights of his son to 
the trusteeship are not thereby forfeited. 9 M., L., T. 495; 
6 M. L. J. 254 followed. , 

N. R. Govindachari for oats, 


C. A. Seshagsri Sastri for Respondent. UA fe 
C. A. S. SS 
Jackson, J. 


; C. R. P. No. 7 of 1925. -; 
2nd October, 1925. 

Civil Procedure Code, O. 21, R. 89—Sale of judgment- 
debtor's property in execution of money decree—Interim Receiver of 
the estate of the judgment-debtor appointed in his insolvency prior 
to sale—Right of interim Receiver to apply under’ O, 21, R. 89— 
Provincial Insolvency Act, S. 20, 

Where the Ofcial Receives of Tanjore AAA as In- 
terim Receiver under S. 20 of the Provincial Insolvency . Act 
of 1920 applies without sanction of the Court under O. 21, R. 89 
of the Civil Procedure Code to set aside the sale of the pro- , 
perties of the judgment-debtor against whom the- petition in 
insolvency has been filed, which was made in execution of a 
money decree against him some time before the appointment of 
the interim Receiver : 


f 
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. Held, that the property of the judgment-debtor. does not 
vest in the interim Receiver under S. 20 of the Provincial 
Insolvency Act of 1920. and that the mere .appointment.of a 
Receiver for the preservation .of the property without conferring 
the powers mentioned under O. 40, R..1, cl. (d).of the Civil: Pro- 
cedure Code cannot entitle the Receiver to apply under, O.. 21, 
. R. 89. 

Held, therefore, that the Receiver cannot be said: to be nei- 
ther the owner of the estate nor can he be said to be a person 
holding any interest by virtue ofa title acquired before sale, 
28 Mad. 157 at 160 and 45 Mad. 167 distinguished. 

C. F, Anantakrishna Atyar for Petitioner. 

S. Varadachari and K. Balasubramunia Aiyar for Res- 
pondent. l 

CLA. S. — 

Oda- li 


. S.A. No. 215 of 1922. 
7th October, 1925. 


Suit for possession—Vacani site—Absence of acquisition of 
title by prescription Ea deena i ea that Bana ree 
title applies. a. 

In a suit for possession of a vacant site, the Court is' entitled 
to presume that possession follows title-and the plaintiff will be 
held to have been in possession within 12 years priar. to suit in 
the absence of proof of title by prescription in the defendant. 

Ch. Raghava Rao for Appellants,‘ 

N. Rama Rao for Respondents. 

C. A. S. 

Spencer, J 





; S. A. No. 350 of 1924. 
8th October, 1925. i 

Civil Procedure Code, S. 100 —Decree against fat her—Execu- 
tion and sale of property—Question whether `the father’s interest 
alone.in the property passes or the entire interest of ths father and 
the sons —Mixed question of law and fact—Whether sons were 
parties to suit or execution proceedings a material circumsiance in 
the decision. 

The question whether what is sold in execution of a decree 
against Mitakshara Hindu father is merely the father’s ‘interest 
in the property sold or the entire interest of the father and the 
sons is a mixed question of law and fact on which it-is open 
to the High Court to interfere in second appeal, .13 M., 247 ; 
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36 M. 325 a 339; 23 M. t31 at £42 followed, 71 Cab 584 ar 
58% referred to, 

Where it is doubtful whether it is the father’s mterest alone 
that passed or the: entire interest of the father and the song, it 
is # material element for consideration whether the sons were 
parties to the suit or the execution proceedings. ii 

C. A. Seshagiri Sastri for Appellant. 


K. S. Jayarama Aiyar and S. Nagaraja Aiyar fo. Respond- 
enfs. 

C. A. S. EDEA 

Devadoss and en 

Waller, JJ. C: M. A. No. 4t5 of 1924. 
Sth October, 1925, 

Provincial Insolvency Act, S.51—Deposit of 25 per cent. of 
sale amount by the execution purchaser prior to the presenta- 

-of the insolvency petition—Whether amount deposited ts 
ow realised under the section. 

The 25 .per cent. deposit made. by an auction P N 
prios to the presentation of an insolvency petition by the 
judgment-debtor i9 not assets realised for purposes of S. 51 
of the Provincial Insolvency Act. 


Ch, Raghava. Rao. for Appellant. 
‘ N. Rama Rae for Wa 
CAS AA = 
Devadoss and 
Waller, Jj. L. P. A. No. 90 of 1924, 
9th October, 1925. 

Hindu Law—Joint family—Alienation by de facto manager 
—Bona fide purchaser-—-What passes to—Dacument silent as to 
what passes—Presumption, 

Where the de facto manager of a joint Hindu family alie- 
nates joint family, property, but there is no recital in the docu- 
ment that what is sold is his own share or any reservation as 
to the shares of the other members of the family, the interest of 
the joint family as a whole passes tou bona fide purchaser. 
34 All. 298 (P. C.) distinguished. 

_B. Samayya for Appellant. 

N. Chandr asekhara. pe and T. Kumaraswamiak for Res- 
pondent. 

T. Se V. ' ' ' e 
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Devadoss and 
Waller, JJ. L. P. a. No, 106 of 1924. 
9ik October, 1925. 


Limtlation Act, Art, 182—Execution application — Order 
lodging or recording—lf proper—Revival—Application when ne- 
cessary—Joint and several decree—Execulion. against one— 
E fect. 

An execution application must be disposed of in one of the 
ways prescribed by the Code of Civil Procedure. There is no 
provision in the Code according to which ‘a*Court can direct 
such an application “te be lodgèd or recorded". de spite of 
an order directing the petition to be recorded, the execution 
application must be deemed to be oa the fle of the Court, and. 
no application is required to revive $, when it das not been in 
terms dismissed and no question of dimitatton anses, Practice 
of mofussil Oourts “ necording or lodging execution applica- 
tions ” condemned. 28 Mad. 50 (F. B.}; 34 Mad. 743 36 
Mad. 555 ; {1923} M. W. N. 670 referred to. 

' Where joint decree is passed against two persens to de~ 
liver up possession, and mesne profits are awanded against them 
severally with respect to the lands in tke possession of each, 
the execution of the decree for mesne profits: agamst one alone 
saves limitation for purposes of obtaining possession by execu- 
tion against the other, 30 Mad, 268 ; 11 C. L, J, 83 followed. 

T. M, Krishnaswami Aiyar. and K. P. Sarvothama Rao 
for Appellant. 

K. Srinivasa Rao for B. Sitarama Rao for Respondent.. 

Te Si. 





Jackson, J. ; 
i C. R. P. No. 770 of 1923. 
1314 October, 4925. 
Evidence Act, S. 34—Suit for balance af acioun ordenid 


only of dhe account book and knowledge of witnesses derived from 
the same-——No decision can be passed for the plaintiff on me 
evidence. 

Where in a sunt brought upon balance of accounts Core on 
dealings had by the defendant with the plaintiff the owly ævi- 
dence let in was that of the plaintiff's account » books and one 
or two witnesses whose knowledge of the transaction was en- 
tirely derived from the account books themselves anda decree 
was passed thereon. Held, that. there was no legal evidence 
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to support the decree inasmuch as there was no independent 
corroborative evidence of-the dealings disputed as ‘required by 
S. 34 of the Evidence Act and the decree should be set aside 
and suit dismissed. 

A, Sundaram Atyar for ‘Petitioner. 

'R. Kesava Aiyangar for Respondent. a 

CAS, ——— 

Phillips, J. WA 
: } C. R. P. No, 840 of 1923. 
14th October, 1925. ' 

Indian Contract Act, S 23—Illegality of contract—Agreement 
to stifle of prosecution—A complaint for compoundable and non- 
compoundable ‘affences—Notice' to accused sssued only for com- 
poundable offences—Agresment of parties settling differences. 
Where a complaint is made of offences some of which are 
compoundable-and others are non-compoundable : and the 
Magistrate issues a notice’after examining the complainant .pnly 
on the compoundable offences, an agreement between the par- 
ties settling their differences is not illegal as an agreement: to stifle 
a prosecution, as there 1s:no prosecution under the circumstances 
fora non-compoundable offence, .20 C. W.. N. 946, KANGWA 
. Vi: Ranmaswami Aiyar for Petitioner... 25 “ù i Tle 
© CLA, ee Saint for ae aid be a ae ; 

COALS YO WA TET J i *a, 


Cj : thy Wo WA Aa C t4 a Vows 


— and Odgers, Vy. ic ae He 
! wo S. A. Noi 324 0f:1922, . i 
13th October 1925, gu Y 


Limiialion Act, Art, 134—Transjeree from mortgages—Title 
acquired—What he should prove. 

In order, that a transferee from a mortgagee aay establish 
that he had acquired a title as absolute owner of the properties 
under Art; 134, Limitation Act, it is necessary for him to establish 
that he bargained for“and obtained from his transferor’ right as 
an absolute owner.. “It is not necessary for him to establish 
either bona fides or good faith in entering into the tran saction. 
34 M. L. J.°431-; (1917) M. W. N:5;151.C.609; 14 MLA. 
1; A.S. No. 182 of 1921 referred to. ‘ 

C. V. Anantakrishna Atyar for Appellant. 

-T. M. Krishnaswami Atyar ae A. Swaminatha aigar for 


Respondents. n | 
WA o i 
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Ob uua: LAERON EAT eT E E SE Raet 3... 
e aa C M, P. No. 3137. a 
Saah, October, 1925. | 


. , Civd Pdi Code, S. 148 He 0, 33, Rr, 2 and 5—Sche- 
dule of properly omilted — — Relurn; of application—Representalion 
more thay 30 days after, decrese—Rower of Court to extend lime. 

, When an-application for-leave to appeal in forina pauperis 
does not contain the schedule of property as required by O, 33, 
R. 2 and the papers being returned for correcting this omission 
are represented beyond the period.of limitation prescribed by 
Art. 170, Limitation Act, the Court has no power under S. 148, 
Civil Procedure Code, or otherwise to extend the | time for pre- 
sentation of the application.. Where the statutory requirements 
of O. 33, R. 2 are not complied with,, the only course open to 
the Court.is:to reject the application 26 M. L. J 3433; LI. W. 


1068 distd. p 2 | 
uo T.S, Verk tesa Aiyar for Petitioner. - 1 
T. oe V. - E si . : rnaar a. are ra 
~- Phillips and. ME UASU UU WAL 
-~ Řamesam, JJ. ; MI AC S. No. 21 of 1924. l 
14h ‘October, 1925, o? 


; WA ae 
.. Malabar Law—Karar—Popers SA karnavan to borrow res- 
tricted—Creditor having knowledge of karar —Adhlt” numbers to 
join—Failure to join—Family necessity — Effect i ea Act, 
$. 64—A pplicabilily. a te 
Under the terms of a , karar: ‘ina ` Malabar Tarwead, power 
was given to the karnavan to borrow money to pay a specific 
debt of Rs. 3009, but it was expressly provided-that the interest 
thereon was to be met out of the current income ; ; also that all 
the adult members should join in all cases of borrowingi, The 
plaintiff who had full knowledge of the karar „Jent the sum on 
the security of immoyeable properties, being put in possession 
of the same in lieu of interest ; but bya document of even date 
the properties were leased to the Tarwad, rent being made a 
-charge.on the praperty. Subsequently,a further sum-was. bor; 
towed for purposes of litigation, @- mortgage document being 
executed by some only of the adults. The plaintiff suedto re 
cover out of the Tarwad properties tne money» due under both 
the mortgages and also claimed.to have a charge on the proper- 
ties for the arrears of rent that had accrued due. Held, (1) the 
charge for rent created under the lease was not binding on the 
Tarwad, li M.L.J. 185; 16 1.C, 500 folld, ; (2) that when money 
N R C 
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is borrowed for expenses of a Tarwad there must bé evidence to 
show that the money was spent for family purposes or that there 
was such a lack of Tarwad money that it was necessary to bor- 
row; (3) the mortgage for litigation expenses was in contraven- 
tion of the karar, as some of the adult members did not join 
and was not binding on the Tarwad properties. Nor was the 
matter one falling under S. 64, Contract Act. 35 Tr, L. R. 110 ; 
S. A. No. 615 'of 1882 folld.; 35 M. L. J. 96; 22 Mad, 289 ; 
43 Mad. 793 distd. 

T. R. Ramachandra Aiyar and S. Srinivasa Aiyar for 
Appellant. 

C. V. Anastakrishna Atyar for Respondents, 

TSV: 

Venkatasubba Rao and 
Madhavan Nair, JJ. C. M. A. No. 228 of 1924, 
14th October, 1925, 

Guardians and Wards Act, Ss. 34 (d) and 43 (1)—Order 
dtrecling guardian to account for moneys—If appealable. 

Where on a guardian filing in Court accounts for a certain 
sum of money as representing the moneys of the minor in his 
hands, the Court orders him to pay into Court a further amount 
as money which he ought to-account for, the order is one fall- 
ing under S. 43 (1) and not under S. 34 (d) of the Guardians 
and Wards Act and is appealable, 55 I.C. 587 ; 67 I.C. 309 dis- 
sented from ; 25 C. L. J. 149 folld. ; 46 AL. 458 referred to, 

C. S. Venkatachart and V. Narasimha Atyangar for 





Appellant, 
S, Muthiah Mudaliar and M. Krishna Bharati for Res- 
pondent, 
T. S. V, — m 
Phillips, J. 


; C. R. P. No. 894 of 1923. 
14th October, 1925, 

Limitation Act, Arts. 161 and, 181—Connected suits—One 
original and the other smal cause sutt—Joint trsal—~Decree in ori- 
ginal suit reversed in appeal—E ffect on small cause decree—Remedy 
— Limitation, : 

On the file of a District Munsiff there were two connected 
suits, the plaintiff in one being the defendant in the other and 
vice versa. One of the suits was an original suit and the other 
a small cause suit. The suits were tried together, and both 
guits were decided in fayour of one of the parties, The other 
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party filed an appeal against the decree in the original suit and 
being successful therein applied for a review of the decree in 
the small cause suit. Held, the remedy of the party was not by 
way of review, but by way of application to get a decree in his 
favour in the small cause suit also, and such application would 
fall under Art. 181, Limitation Act, and not under Art, 161, 
V, P. Karunakaran Nambiar for Petitioner. 
` Respondent unrepresented. 


T.S: Ve a 
Devadoss and 
Waller, JJ. C. R. P. No. 679 of 1923. 
15ik October, 1925, 


Civil Procedure Code, O. 9, R. 13—Applicability—Ex parte 
order directing delivery of property in execution—If can be set 
aside, 

Where in pursuance of a Court auction sale held in execu- 
tion of a decree, an ex parte order was passed directing deli- 
very of the property, the Court has no jurisdiction to set aside 
the ex parte order under O. 9, R. 13. Proceedings under O. 21, 
Rr. 97 to 101 are execution proceedings and the provisions o 
O. 9, Civil Procedure Code, are inapplicable to them. Case-law 
and the conflict therein discussed. 

C. S. Venkatachari for Petitioner. 

L. S. Veeraraghava Aiyar for Respondent. 

ge een nice 
The Chief Justice, Krish- 
nan and Beasley, JJ. O. P. No, 212 of 1924, 
19th October, 1925. 


Indian Majority Act, S. 3—Guardian appointed on condition 
of giving securtiy—Fatlure to give security— Age of majority if ex- 
tended—Suspensory orders—Practice—Madras Civil Rules of 
Practice, Rr. 240 to 242 —If ultra vires. 

On an application for the appointment of a guardian, the 
Court passed an order in these terms : “Upon furnishing security 
for the amount of Rs.— X is appointed guardian of the minor.” 
X did not furnish security within the time fixed, and subse- 
quently another application was put in for the appointment of 
a guardian. The minor had then attained the age of 18 years 
and the question was whether the prior order had the effect of 
extending the period of,minority up to the age of 21. Held, a 
suspensory order of appointment, taking effect only on the 
giving of security is unwarranted by law, being contrary to S. 34 
of the Guardians and Wards Act, and,the order being wholly 
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bad, the. person, attained majority on attaining the age of 18..40 
Mad..7,75' dissented. from ; view ‘of. Sadasiva. Aiyar, J, in 30 M. 
L.:J..,903 followed ; 4-C. L. J. 112 referred to. . i 
.+{ Rules 240 to 242 of the Madras Civil. Rules of Practice are 
thira- pires and the practice of passing suspensory. ‘orders should 
be discontinued. Procedure to be followed laid Le 

V. Radhakrishnayya for KENA F 

T.S. V. cad 

Devadoss und 


Waller, JJ. Cr. R. C. No. 175 of 1925. g 
20th October, 1925.. 


Penal Code, Ss. 467, “47 i—Tulle io ee ae i as pening a 
forged .ddcument—Fraud—Meaning af—Detrineht if necessary, 
Where a'person uses as genuine a forged document to sup- 
port his title to a disputed piece of land, he commits an offence 
under Ss..467.and.471, Indiin Penal Code, even though he 
might succeed in his‘claim-to that property under a different 
title, e.g., adverse. possession. - 9 Cal. 53; 83 I, G 584 folld. ; 
ibe M. W. N. 278 dissented from. 

. The.scope.and meaning of-' the terms “fraudulently” arid 
“dishonestly" in S. 4n4 discussed: The term “fraud” does not 
mean deceit followed by someé-detriment and it is not necessary 
that there should be a deprivation of -property or some. detri- 
ment. 13 Bom. 515; 21 All. a 28 Mad. 90; 41 Mad, 589 
referred to. - 





F. S. Vaz for Petitioner, bore ee 
The Public Prosecutor “and K. V. sri Aiyar, fot Res- 
pondents. 


? ‘ 
# t 4 ‘ + .? 





TV TERT = 7 7 YA to 
T+ Jackson J T i j = 
ie F C. R. P. No.’ 8000 1923; ` 
20th October, 1925, a ra ee 


_. Provincial Small Cause Courts Act, S. 23—Plaint palaniiod 
under—Decree—Nature of~-Appeal, ` 
‘+. Where, a plaint. fled in a, Small - Cause Court is returned 
under S.:23 in order.te be.presented to a Court having. jurisdic- 
tion to determine questions. of title. to’. immoveable . property 
involved therein, the decree passed in .the suit‘is not a small 
cause decree and is appealable. 33 Mad. 323 (F. B.): Sa 
451.€,445;10M Lip 3lifolld. > . ee LL, 
...: Watrap. S. Subrananta Aiyar for Petitioner. >.. 
a ‘Te M. Krishnaswamy Atyar for se atch 

fe Senn. $62 Ses x zA 
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The Chief Justice, Krish- 
nan and Beasley, JJ. C. S. No. 720 of 1925. 
20th October, 1925. 
Madras High Court Original Side Rules, Ch. VI-A—A pplica- 
; bility—Suit on promissory note against executor of promisor, 


The summary procedure prescribed by Chapter VI-A of 
the Original Side Rules applies to a suit by the payee of a pro- 
missory note against the executor of the deceased promisor, 
and such a suit can be filed only in the manner prescribed 
thereunder. 

N. Chandrasekhara Aiyar for Plaintiff, 


K. S. Narayana Aiyangar (a amicus P eariag) for Defendant, 
LS: V 


Devadoss and ; 
Waller, Jj. L. P. A. No. 27 of 1924, 
20th October, 1925. 

Evidence Aci, S. 112—Legitimacy —Presumption — of—Con- 
ceplion during continuance of prior mdrriage—Birth after divorce 
and re-marriage—Hindu Law—M aravars—Applicability. 

A child born to a Maratar woman was conceived af a time 
when she was the wife of X. She was subséquently divorced 
and within a’few months’ of her mattiage to Y the child was 
born. Held, in the absence’ of proof that Y Hadi nò access to the 
mother at thé time the child could’ have been begotten, the 
presumption under S. 112, Evidence’Act, applies and the child’ 
mäst be treated as the legitimate child of Y. English" Law on 
the subject considered. Thé Hindu Law as laid down in 
Manu and the ancient texts 18 not applicable i in its entirety to 
Maravars. 47 Mad. 706 : 47 M. L. J. 155 affirmed. 

L.A, Govindaraghava Atyar and P, S. Narayanaswami 
Aiyar for Appellant. 

K. V. Krishnaswami Atyar for Respondent, 

T. S. V. 


, The Chief Justice. 








f 
g ' Cr. Appeal No. 318 of 1925. 
21st October, 1925. , 

The Criminal Tribes Aci, S. 23 ~Construction—Computation 
of conviction—Dats of registration as mémber of criminal tribe— 
If crucial test. 

On a reference under S. +29, Cr. P. Code, arising out of a’ 


difference of opinion between their Lordships Devadoss and 
N RC 
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Waller, JJ. as to the construction of S, 23, Criminal Tribes Act, 
regarding the computation of the number of prior convictions 
of an accused person registered under tHe Act, keld, by the Chief 
Justice (agreeing with:Waller, J’) all convictions ` prior to Ist 
March, 1911, should be-cqunted as one and convictions subse- 
quent. thereto counted as separate convictions irrespective of 
whether at the time of „the conviction the accused had been 
registered as a member of a criminal tribe. 

"Per Devadoss, J —The, proper mode of E is to 
count all convictions prior to registration as one Eocene and 
subsequent convictions.as. separate. | 4 

P. K. Chari (amicus, curiae).for Accused. - 
The Public Prosecutor for the Crown. 
TeS. V, l 

The Chief Justice and i | agi ae 

Viswanatha Sasiri, J. ? A. S. No.-436 of 1922. 

22nd October, 1925. 

Hindu Law—Debts—Commercial deb! contracisa by father” 
ei binding on son—Text of Gautama—Obsolete. so’ 


The text of Gautama which includes a commercial debt in 
the category of avyavyaharika debts has become obsolete, and a 
Hindu, son is liable for such a debt contracted by his father. 

D A. Salyanarayana for Appellants, 
eG: Lakshmanna and F. Viyanna for Respondent... 
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DLRAS V WI TE 
_ | Devadoss, J. KA ie 
ao = WA S. Al Nos 705 of 1923. : 
D3rd October, 19 25, as 


Malabar Law—Moplaks of South Malabar—Law governing— 
Alionse from person describing ‘herself'as Rarravathi of a Moplak 
tarwad —Suit for redemption and partition Title—Proof of— 
Allegation and proof of custom. 

The equity of redemption in a share of d house was'sold by 
its owner toa Moflak lady X of South Malabar described in the 
sale deed asthe Karnavathi and manager of a certain tarwad, 
After the death of X, Y describing herself as the then Kurnavathi 
and manager of the tarwad sold the eqtity of redemption to the 
plaintif who sued for redemption and ` partition. Y was not an 
heir of X-under . the Mahomedan Law, The plaint contained’ 
an account of these transfers and mentioned the recitals in- the’ 
sale deeds referring to the Karnavathis of the tarwad but did not 
contain‘any allegation that the tarwad followed Marumakkatayam 
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Law. Nor was there any proof | of sucht a custom in, variation of 
the Mahomedan Law.” ‘Held, as the plaintiff's right to redeem 
depended on a transfer. to him. by a person ‘who was., competent 
to sell, he could not.succeed in the absence of-a specific allegar 
tion followed by proof that the tarwad was following Marumak- 
katayam Law and, not , the Mahomedan Law which would 
ordinarily apply. 265 & w i 
B. Pocker for Appellant, 
T. S. Viswanatha Aiyar for Respondent, 

LSV =o L ue s o 2 


ote : ? À {> TA 
The Chief Justice, Krish- ). ` l p aged 
nan and Beasley, JJ. S, R. No. 5433 of 1925. 
27th October, 1925. 
Civil Procedure Code, O. 41, R. 22-—Original Side s appeal— 
Memorandum of cross-objections—I} lies. a 
The provisions of O. 41, R. 22 apply to Pee from ike 
Original Side of the High Court and a memorandum of cross- 
objections can be filed in such an appeal. za L A. 76 oe 
48 M. L. J. 384 overruled., 
. F. PARETE RANEA A K. S, Narayana PE for 
Petitioner. 


T. S. V. anal oe ee 
The Chief Justice, Krish-) oO Sos 
‘nan and Beasley, JJ. . C, C. C. Appeal No. 67 of 1922.. 

‘27th October, 1925. J) > k l mi Ua 

" Easements Act, 5; icon claimed as s owner—Easement 
right if can be decreed-—Animus. ’ 
` Where the claim of-a person to a Pre of land is dienes 
it is still open to him to claim an easement over the same, pro- 4 
vided he proves that for the period . fixed in S. 15 of the Eage-' 
ments Act he has been in enjoyment of the easement right as 
such. The question of animus is one of fact. 


The principles laid down in English cases as to the acqiisi-- 
tion of such easement apply to India, and some of the observa- 
tions in 38 Mad. 1 being in conflict with (1915). A. C: 5997, 
(1914) 3 K. B. 911 and 17 Ch. D. 535 cannot be supported. 

S. Doraiswami Aiyar and A. ee: Rao for Appellaiit. 

P. Satyanarayana fe for r Respondents." Se Mea 

T, S. V. A a oe Tad eee a ae eS Se SS 


les 
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The Chief Justice, Krish- ` 
nan and Beasley, JJ. t L. P. A, No. 35 of 1924.. / 
28th October, 1925, ` 

Limitation Act, Arts, 62, 115 and 120—Company—Share- 
holder —Suit for dividends —Period of limitation. 

. A suit by a shareholder tor the amount of dividend due to 
him is governed neither by Art. 62 nor Art. 115, but by. Art. 120 
of the Limitation Act. 

The term “ registered” in Art. 116 has reference only to the 
Registration Act and does not refer to registration under, the 
Companies Act. 42 Mad. 33 overruled. | 

K. N. Rajagopala Sastri for Appellant. 

ge TA AR Rao for Respondent, - 


Depadoss and Waller, d. J. 





/ 


; C. R. P. No. 262 of 1924. 
28th October, 1925. 


Estates Land Act, Ss. 171, 172—Decision of the Board of 
Revennue—High Court—Jurisdiction to interfere in revision— 
Enhancement of rent—Proceedings under Ch, XE. 

The High Court has jurisdiction to interfere in revision with 
orders passed by the Board of Revenue under Ss. 171 and 172 
of the Estates Land Act, the proceedings of the Board being 
judicial proceedings, Case-law discassed. 

In settling a fair rent under Ch. XI of the Estates Land 
Act the power of the revenue authorities is not confined to or 
restricted by the provisions of Ch. ILI of the Act and hence | in a 
proper case rent can be enhanced by more than 2 annas in the 
ee, oa Bae ee aya 

Where the order passed by the Board of Revenue was based 
on a wrong assumption of the law, and the party aggrieved had 
no remedy by suit or otherwise, the High Court will exercise its 
powers of revision and superintendence. 

V. Ramadoss and K. Ramamurthi for Petitioner, 

The Government Pleader, A. Venkatrayaliah and L. Venkata- 
narasiah for Respondents, 

T.S. Y 


Devadoss and Waller, JJ. 


28ih October, 1 1925, 


Limitation Act, Arts. 134, aqd, 144——Religions aasiraale by 
trustee—Successor suing for possession— Limitation. 





L. P, A. No. 158 of 1924. 
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A suit by the trustee of a temple to recover possession of 
temple properties improperly sold by his predecessor is not 
governed by Art, 134, Limitation Act. Where the suit is insti- 
tuted within two years of his becoming a pujari trustee, it is 
within time, though the sale took place more than 12 years 
previously. Case-law discussed. 48 M. L. J. 114 affirmed. 

T. R. Ramachandra Atyar and N. P, Narasimha Atyar for 
Appellant. 

T. M. Krishnaswami Atyar and P. R. Ramakrishna Atyar 
for Respondent. 

TSY 
Spencer and Odgers, JJ. 





S. A. No. 751 of 1924, 
28th October, 1925. 

Limitation Act, Art. 11-A.—Purchaser of share of joint 
family properly—Delivery proceedings— Adverse order under 0.21, 
R. 101 —Ssit challenging—Failure in—Subsequent suit for parti- 
tion and possession of share—If barred. 

The purchaser of ashare of joint family properties in 
Madras being obstructed in getting delivery and failing in the 
delivery proceedings under O. 21, Rr. 95, etc., filed a suit under 
O. 21, R, 103 to challenge the order passed against him under 
R. 101, The suit was dismissed on the ground he was not 
entitled to joint possession. More than one year after the order 
under O, 21, R. 101 he filed another suit for partition and 
possession of his share, Held, (1) the suit was not barred under 
Art. 11-A of the Limitation Act; (2) there was no bar either 
under S., 11 or under O,.2, R. 2; and (3) the scope of the suit 
was quite different from that in the prior litigation, 19 A, L. J. 
53; 24 C. W. N. 1031 (P. C.); 7 N. W. P, 113; 26 Bom, 146 
distd. 

Under the Mitakshara Law prevalent in Madras, such a 
purchaser has no right to joint possession, but must work out 
his rights by suing for partition, 

P. R, Srinivasan for Appellant, 

C. A. Seshagiri Sasiri for Respondent. 

TS: V 


Spencer and Odgers, JJ. 
281k October, 1925, 


Contracl— Breach—Sutt for. damages—Repudiation by de- 
fendani—I{ can aflerwards object to breach by plaintiff. 





S, A. No. 572 of 1923. 
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'. ©The rule of. law laid down in Braithwaite vi Foreign 
Hardwood Co., (1905) 2 K.B. 543 that the repudiation of a con- 
‘tract by‘a vendee defendant absolves the vendot from perform- 
ance of the conditions which he would otherwise have to 
allege and prove before ‘suing to enforce ‘the conrtract:or for 
damages for breach thereof, is still good law in ‘England. 
(1923) A. C. 48; 127 L.-T. 267; 49 M. L. J. 1; 20 Li W. 725 
referred to. 
uo K. B. Venkatachala Atyar (for C. V. Ww eine Asyar) 
and C. V. Harikara Aryar for Appellant. 

M. Patanjali Sastri (for A. Krishnaswami MA tor ii 
pondent, | 

T.S. V ae 


The Chief Justice, Krish- a a 
nan and Beasley, J]. ; C, M, A. No. 346 of 1922, | 
- 29th October, 1925, 

Civil Procedure Code, S. 2 (2), O. 22, Rr. 3 and 4—Appli- 
cation to be impleaded as legal representative—Sole claimani— 
Order dismissing application—If appealable. OO 

Where a person applies under O, 22, R, 3 to be brought. on 
record as the legal representative of a deceased plaintiff. and 
the same is dismissed at the instance of the. defendant, though 
there is no rival claimant, the order of dismissal is not appeal: 
able. It is notran appealable order under O. 43, nor does it 

amount to a decree. 

V. C. Veeraraghava Atyangar (for K, ‘Bhashyam Kisanga 
for Appellant. 1 

S. Nagaraja Aiyar for Respondent, j 

T.S. V : E ee 
The Chief Justice, Krish- 


nan and Beasley, JJ. ` Ref. Case No. 3 of 1925. 
29ik October, 1925, l 


Income Tax Aci (XI of 1922), S. E E taz paid— 
If an ilem of deduction—Tazable income. E 

Professional tax paid under S.3 of the Madras City 
Municipal Act cannot be allowed. as a deduction in computing 
the taxable income of an assessee. -Nature of professional tax 








- considered, 


M. Patanjali Sastré for the Commissioner of Intome-tax, 
R. N. Aingar for-the Assessee, ' an 


= È > 
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The Chief Justice and - 
Viswanatha Sastri, J. ! A. S. No. 202 of 1923, 
- 30th October, 1925. 

Contract-——Sale of goods—Advance paid—Breach—Sut for, 
refund of advance paid—Interest— Power of Court to award: 

On account of the conflict of judicial opinion in India, 
their Lordships referred to a Full Bench the question whether 
in a suit by a vendee for refund of the advance which he had 
paid under a contract for sale of goods, after the contract had 
fallen through, the Court had power to award interest on such 
advance amount. 


A. Knishnaswami Aiyar and N. Chandrasskhara Atyar for 
Appellants. 


S. Varadachariar‘and K. V. Sesha Aiyangar for Respond- 
ents; a 

T.S. Y 
Phillips and Odgers, JJ. 


e 


l A. S, No. 226 K 1924, 
` 30th October, 1925. 

Transfer of Property, Act, S. 8+—M mba DA WA ee 
in Court-—Refusal of mortgagee to draw out—-Money subse quently 
taken out by morigagor—lInterest—If ceases to run., 

Their Lordships referred ‚toa Full Bench the asio 
whether in a case where the mortgagor deposits in Court the 
money due to the mortgagee and and after the latter refuses to 
accept the amount, the same is drawn out by themortgagor, his 
liability to pay interest ceases. 

K. S. Krisknaswami Aiyangar for Appellants. 

N.S. , Srinivasa ied and S, V. Narayana Atyar for Res- 
pondents. . ' À 

TS. V 
Odgers and Madhavan ! 
Nair, JJ. S. A. No. 787 of 1923. 
2nd November, 1925, sie 

Malabar and Aliyasaniana ae VAA mem ber —M arriage 
expensas—If binding on famtln—HM aintenance—Generic lerm: `` : 

The marriage expenses of the junior member of an 
Aliyasantana or Marumakkaiayam Tarwad are to be met by 
the family, provided there are adequate funds and they can 
afford the same. The maintenance tight which every junior 
member has is very comprehensive in its scope, including not 


ass 
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only food, but education, medical expenses, etc,, and there is ‘ 
no real ground to exclude marriage expenses. The nature and 
constitution of terwads and the rights of members discussed 
with elaborate reference to case-law. 
B. Sttarama Rao for Appellant. 
K. Y. Adiga for Respondent. 


T. S. V 
The Chief Justice. 





! C. R. P, No. 426 of 1924, 
2nd November, 1925. ge 


Madras Estates Land Act, S. 186—Purpose of acq uisition— 
Certificate of Collector —Conclusivs nature of—Good of the estate— 
What is, 

Under S. 186 of the Madras Estates Land Act it is for the 
Collector to decide whether the purpose for which the land- 
holder wishes to acquire land is reasonable and sufficient. The 
certificate of the Collector is conclusive on the question and the 
Civil Court cannol go behind it. Itis for the Civil Court to 
judge of the relation of the purpose to the good of the holding 
or of the estate. “Good of the estate ” does not mean the good 
of the whole estate, but the more equitable distribution of irri- 
gation facilities among some of the ryotsof the estate may be 
for the good of the estate. 

P. Somasundaram for Pefitionef; 

K. N. Rajagopala Sastri for-Respondent} 


Spencer, J. ! Sade et 
S. A. No. 480 of 1923, 
2nd November, 1925. 

-\-Transfer of Property Act, S. 53—Seitlemeni by a husband in 
favour of his wife and children—No creditors then—Subseq tien! 
creditor if entitled to question the same as fraudulent—Presump- 
lion. 

Although a subsequent creditor may in certain circum- 
stances be entitled to impeach an alienation made before his 
debt came into existence, tbere is no presumption under S, 53, 
Transfer of Property Act, that'an alienation or settlement was 
in fraud of creditors because it has the effect “of defeating the 
claims of subsequent creditors. 33 M. 205; 38 M. 1071 referred 
to. 

K. P. Ramakrishna Atyar for Appellant, 

P. G. Krishna Atyar for Respondent. 


T. S. V. ee 


barn 
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The Chief Justice. | 
! C. R. P. No. 149 of 1925. 
4th November, 1925. 

Civil Procedure Code, O. 33, R. 5 (¢)— Mortgage executed by 
applicani—Loan for the purposes of suit—-E ffect of. 

An application for leave to appeal in forma pauperis must 
be rejected if it is proved that any‘other person has obtained 
an interest in the subject-matter of the appeal by virtue of a 
mortgage deed executed by the applicant. O. 33, R. 5 (e) will 
apply even if the money is borrowed for the purposes of the 
suit and not ae appeal. 

T. L. Venkatrama Aiyar for Appellant. 

P. V. Krishnaswami Atyar for Respondent. 


T.S. Y 
Jackson, J. 





} C. R. P. No. 198 of 1924, 
4th November, 1925. 


Civil Procedure Code, Ss. 7, 95—Small Cause Couri— Power 
to award compensation —drrest before judgment. , 

A Small Cause Court has got jurisdiction to award com- 
pensation for an improper arrest before judgment. 

S. T. Srintvasagopalachari for Petitioner, 

A. C. Sampath Aiyangar for Respondent. 

T.S. V. 


Spencer, J. 





! S. A. No. 71 of 1923, 
Ath November, 1925, 

Temple—Trustee executing bond—Binding purpose—Decree 
against properlies—Bf can be given. 

One of three trustees of a temple executed a bond in 
favour of the plaintiff. The money was borrowed for purposes 
binding on the temple but po charge was created over temple 
property or a promise given to pay it out of temple funds. In 
a suit on the bond, held, (1) no decree could be passed against 
the temple properties. 32 M. L. J. 259; 13 L. W. 323 follow- 
‘ed; 43 Mad. 795 and 45 Mad. 703 distinguished ; and (2) the 
bond having been executed by one only of the three trustees 
was not binding on the trust. 27 Mad.92; 42 M, L. J. 113; 
5 C. L. J. 337 followed, 

K. V. Krishnaswamt Atyar and N. Swaminatha Ayar for 
Appellants. 

NRC 


92 


S. Muthiah Mudaliar and K. Narasimha Atyangar for Res- 
pondents, - 


T.S. V. 


Wallace and Madhavan 
Nair, JJ. ; C, M., A. No. 269 of 1925, 
5ik November, 1925. 

Guardians and Wards Act, Ss. 34, 45—Moneys of minor 
given on promissory noles—Order of Court to realise—Fatlure to 
obey by guardian—Penalty for contumacy. 

Moneys of a ward of Court were outstanding on promissory 
notes and the Court passed an order directing the guardian to 
realise such moneys. He failed to do so, whereupon the Court 
imposed on him penalty for contumacy under S. 45 (1) (5), 
holding that he had failed to carry out the obligation cast on 
him by S. 34 (c) and (d). Held, S. 34 (c) and (d) would not 
apply, and it is only as regards cashin his hands that he can 
be asked to pay into Court. The order under S. 45 (1) (b) was 
therefore improper, 25 C. L. J. 149 ; Z0 C. W. N. 663 ; 46 All, 
458 referred to, 


K. Rajak Atyar for Appellant. 


` 
l 





T. M. Ramaswami Atyangar for Respondent. 


T.S. V 


Wallace and Madhavan 
Nair, J]. L. P. A. No. 143 of 1924. 
6th November, 1925, 


Madras Estates Land Act, S. 3 (2) (c)—Jagir—What ts— 
Reference to by Inam Commissioner —“ Unsettled ''—If refers to 
jagir, l i 

In a suit by the plaintiffs for a declaration that they were 
entitled to occupancy rights in certain villages, it was proved 
that the villages when originally granted to the ancestors of the 
defendant were called “ jagir ” and the same nomenclature was 
adopted by the Inam Commissioner in subsequent proceedings, 
Held, though the mere fact of a village being called a jagir did 
not constitute it an estate within the meaning of S. 3 (2) (c) of 
the Estates Land Act, yet the grant coupled with the subse- 
quent proceedings of the Inam Commissioner showed it was a 
jagir within the meaning of S. 3 (2) (c) and hence the teńants 
when the Act came into. force had occupancy rights conferred 
on them. 
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Nature and incidents of a jagir adverted to; Baden- 
Powell’s Land Systems in British India, Vol. I, pp. 189 ,257; 46 
Cal. 683 ; 40 Mad. 664 referred to. a 

. The term jagir in S. 3 (2) (c)is not limited to jagirs granted 
l before the advent of the East India Company ; and the adjec- 

tive “ unsettled ” qualifies jagir as well as palayam. l 

Semble : The settlement referred to in the clause includes 
not only the Permanent Settlement but also one under the 
Inam rules. 15 M. L. T. 277 referred to. 

A. C. Sampath Aiyangar for Appellant. 

T. R. Ramachandra Atyar for Se PREEN 


T. S., V. 
The Chief Justice, Krisk- ‘ 
nan and Beasley, JJ S. A. No, 1076 of 1922, 
10th November, 1925. 
- Natural righis—Upper and ee lands—Surface water— 
Flow of — Right to prevent water flowing on to lower land, 

In the case of adjacent agricultural lands in a village be- 
longing to two different owners, and one of which is higher 
than the other, the owner of the lower land has no right to 
prevent surface water falling on the upper land from flowing 
naturally on to the lower land by raising bunds or otherwise. 
113 L. T. 55; (1883) 1 Ch. 691; 137 E. R. 205; 49 M. L. J. 
282 followed. 29 Mad. 539; (1910) M. W, N. 545 overruled. 


V. Suryanarayana for Appellant. 

B, Satyanarayana for Respondent. 

T.S. V F 
The Chief Justice. 





“Winans 





S. A, No. 481 of 1923. 

10th November, 1925. | 
Limitation Act, Art. 177—Pertod of ltmitation under— 

Effect of Act XXVI of 1920. 

- His Lordship referred to a Full Bench the question whe- 
ther the period of limitation under Art. 177 of the Limitation 
, Act remained at six months even after une amending Act 
XXVI of 1920. ° 

P, R. Srinivasan for Appellant. 
S. Ramaswami Dikshit and L. A. Gopalakrishna Aiyar for 
Respondent. 
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-Spencer and Venkata- 


_, Subba Rao, JJ, ! A. S. No. 330 of 1923, 
12th October, 1925. 


Civil Procedure Code, S, 34— Decree for nnliquidated dama- 
ges—tInierest between date of suit and date of decree—Discretion 
of Court. ) 


in the case of a claim for unliquidated damages, interest 
from the date of the plaint up to the date of decree is entirely 
a matter of discretion for the Court. Subordinate Courts should 
give reasons for the exercise of their discretion one way or the 
other, but the case of the High Court is different. 39 C. L. J. 
.77 followed ; 60 I. C, 288 dissented from. 


C. V. Anantakrishna Aiyar and C. V. Harihara Aiyar for 
Appellant. . 


N. Rama Aiyar for P, N. Marthandam Pillai for Res- 
pondent, 


T. S. V EL: 


Devadoss and 
Waller, Jj. C. M. A. No, 20 of 1923, 
13th November, 1925. 

Civil Procedure Code, S. 92—Scheme framed—Liberty given 
to persons interested to apply in respect of matters arising out of 
scheme—Clause ultra vires—Application by archaka for salary— 
If maintainable. 


Where the scheme framed by a Court with respect toa 
temple contained a general clause giving liberty to persons in- 
terested to apply to the Court in respect of any matter arising 
out of the scheme or any modification thereof, the provision is 
ulira vires. The archakas of a temple cannot apply to the Court 
under such a provision for the salary due to them. 49 M. L. J. 
225 (P.C.); 20 L. W. 687 followed ; 28 Mad. 319; 24 Bom. 
45 held to be bad' law, 


A, Satyanarayana for Appellant. 


V. Suryanarayana for Respondent. ° 
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PRIVY COUNCIL. 


CORAM : Lord Shaw, Lord Phillsnore, and Sir John Edge. 
29th October.—Thakur Pyarsingh v. Sona Bahuji and others 
(Central Provinces—Appeal No. 141 off 1924). 

This appeal raised the question as to whether, on the 9th 
November, 1918, the 3rd respondent was adopted by Yesh- 
want Singh, deceased proprietor of the Mandhata estate, posses- 
sion of which was claimed by the appellant, and refused him 
by the Court of the Judicial Commissioner, l 

L. de Gruyther, K. C. and J. M. Parekh for Appellant. 


Sir G, Lowndes, K. C. and M. R, Jardine for Responden 
Appeal dismissed. 





29th October.—Kumar Kaltkanand Singh and others v, R. Pra- 
sad Singh and others (Patna—Appeal No. 41 of 1924). | 

These two consolidated appeals arise out of two suits 
brought by the respondent in 1914 on two mortgages of 
ancestral property made in July, 1904, and November, 1912, 
respectively, by the managing members of the family, on which 
both Courts in India had decreed a sale. The appellants: (sons 
of the mortgagors) contended that the mortgages were not 
beneficial to the family, nor made under circumstances render- 
ing them binding thereon, and also that there was separation 
between the brothers (mortgagors) prior to July, 1904. - 

L. de Gruyther, K. C. and W. Wailach for Appellants. 

Sir G. Lowndes, K. C. and K., Brown for Respondents. 

Appeal dismissed. 





CORAM : Lord Shaw, Lord Phillimore, Sir John es and 
Mr, Ameer Ali, 


30th, 2nd and 3rd November.—Jawahir Singh v. Udai Parkash 
and others (Alldhabad—Appeal No, 22 of 1924). 


The respondents herc claimed recovery of joint family 
property sold by their father in 1906 to Dalip Singh; from 
whom the.appellants derived title, on the ground that the sale 
was not justified Ly family necessities or Hindu Law. - The 
claim was opposed on the. ground cf limitation, 

B, Dube for Appelfant. a 

Judgment reserved. , B 


NRC 


— LJ 


$ 96 
30th, 2nd and 3rd November. —Man Singh v. Nawlakhbati and 
another (Patna—Appeal No. 94 of 1924). 


In December, 1918, the two widows of Maharaja Harballav 
Singh (owner of the Sonbarsa estate, Bhagalpur, who'was 
assassinated on the ist April, 1907) executed a deed surrender- 
ing their joint life-interest in the estate, thus accelerating the 
vesting. of the estate in the immediate reversioners. The appel- 
lant claims, by reasen of the surrender, possession of half the 


estate from the junior widow (2nd respondent), and his claim. 


is resisted on the ground that the deed is invalid (i) under 
S. 60 of the Bengal Court of Wards Act (IX of 1879) ; 
(ii) because made by purdanashin women, to whom it was not 
properly explained. - 

L. de Gruyther, K. C. and S. Hyam for Appellants. 

Sir G. Lowndes, K. C. and E. B. Raikes for Respondents. 

Judgment reserved. 





CORAM : Lord Dunedin, Lord Sumner and Sir John Edge. 


Znd November.—V, M. Abdul Rahman v. King-Emperor 


(Burma). J 


The petitioner was convicted on the Ist June, 1925, at 
Rangoon before H. S. Sitzle, District Magistrate, on two charges 
under Ss, 466—109 and Ss. 466—116, Penal Code, and sen- 
tenced to two years’ rigorous imprisonment, which was reduced 
‘on appeal to9 months. He now prayed forSp ecial Leave to 
appeal because— 

1. Between the hearing of the appeal and the judgment 
thereon, the Magistrate, at the request of the Judges of the High 
Court, furnished them with a report—-uncommunicated to the 
petitioner o! his legal advisers—-upon certain questions of pro- 
cedure arising at the trial, and forming one of the grounds of 
appeal. Such report was adverse to the petitioner’s conten- 
tions, and\ though his Counsel had no opportunity of comment- 
ing on it, it was adopted and cited seriatim by the Judges of 
appeal in their judgment, 

2. Prior to the report, the Magistrate had an interview 
with one of the Judges at which neither the petitioner nor his 
egal advisers were or were invited to be present. 

3. The charges, trial and appeal were had in a manner 
which violated Ss. ;19t, 233 and 360-361, Criminal Proce- 
dure Code. 


> 
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4. Inadmissible evidence was admitted, necessary expert 
evidence excluded, accomplices’ evidence accepted without 
corroboration, and both Courts had misdirected themselves on 
the question of the petitioner’s motive. 

Sir John Simon, K. C., K. N. Chaudhuri and D. Frampion 
for Petitioner. , 

K. Brown for Respondent, 

Leave granted, 

A. de M, — 


HIGH COURT. 
Jackson, J. 
Cr. Rev. Cass No. 229 of 1925- 
6th November, 1925. 


Criminal Procedure Code, S. 247—Acquitial—Complatnant 
not present at adjourned hearing—Duly of Court. 

In a summons case, the accused was acquitted under S. 247, 
Criminal Procedure Code, on the ground that the complainant 
did not appear when the case was called at 12 noon on the 
adjourned day fixed for examining witnesses. He, however, 
appeared later before the order of acquittal was signed and deli- 
vered. Held (1) the order of acquittal and the refusal to go on 
with the trial amounted to a refusal to exercise jurisdiction and 
was bad ; (2) S. 247 mentions only “day” and not “hour” and 
a Court isnot bound to acquit if the complainant does not 
appear when called, but only later in the day 7 Mad, 356 distd. ; 
and (3) penal provisions should be construed liberally. 

V, L. Ethiraj and P. V. Krishnaswami Atyar for Petitioner. 

The Public Prosecutor and A. Srirangachari for Respondents. 

T.S. V. 


Wallace and Madhavan 
Nair, JJ. C. M.A. No, 447 of 1924. 
9th November, 1925. 

Civil Procedure Code, Ss. 47 and O. 21, R. 58—Claim peti- 
tion—Defendani against whom decree satisfied—Order— If 
appealable—Locus standi to plead bar of limitation. 

In execution proceedings, a defendant as against whom the 
decree had been satisfied filed a claim petition under O. 21, 
R. 58 alleging that the property attached was his and that exe- 
cution was barred by limitation. The Court held that he had 
no locus stand: to raise the plea of limitation. Held, the matter 
‘being one under S. 47, Civil Procedure Code, the order was 
appealable.. 39 M. L. J. 603;5 L. W. 701; 41 M. L. J. 54 
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referred to; also that the claimant was entitled to raise a' plea 
of limitation. 
K. G. Srinivasa Atyar for Appellant. i 
M. S. Ratnasabapathi Mudaliar for E POA pi 
T.S. V 


Devadoss and Waller, JJ. 





C. M. S. A. No. 91 of 1924. 
13th November, 1925. 
Civil Procedure Code, O. 21, R. 16—Decree for the manent 
of money— Mortgage decree if a aa for inoney. 


A mortgage decree is not a decree for the payment of 
money within the meaning of the second proviso to O, 21, R. 16. 
It is only when a personal decree is passed in a mortgage suit 
that it becomes a decree for money within the meaning of that 
section. 43 M. L. J. 761; 28 Mad. 473 distd. ; 47 M. L. J, 434; 
14 C. L. J. 639 folld. 

A. V. Viswanatha Sastri for Appellant. 

V. Ramaswami for C. Padmanabha Aryangar for Respond- 
ent, 

T.S. V 
Devadoss and Waller, J]. 





L. P. A. No. 74 of 1924, 
13th November, 1925. 

Hindu Law-—-Wil—Construction — Estate tail—Valdity of. 

The will of a Hindu adopted son made a devise of his pro- 
perties to his natural father and his male heirs and then follow- 
‘ed directions that the aforesaid natural father or heirs should 
maintain the adoptive mother during her life, perform the 
funeral obsequies of herself and himself and lastly that the afore- 
said natural father and his heirs should take the family house 
with rights of gift, alienation and all other rights. Held, affirm- 
ing the judgment of Phillips, J, that ‘there was only one devise, 
that the words created an estate tail, that the devise was not to 
the natural father alone, but to him and his male heirs and 
being an estate unknown to Hindu Law was void. The effect 
was to give an estate for life alone to the natural father of the 
testator. Jarman on Wills, p, 580; 98 E. R..1387 folld, 

K. V, Krishnaswami Aiyar and K. Rajah Atyar for Appel- 
lant. 

T. M. Krishnaswami Aiyar and T. M. Ramaswami Atyar for 
Respondent. 

T.5.V j gaia 
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Petitions for Special Leave to Appeal. 
CORAM -:—Lord Dunedin, Lord Sumner and Str John Edge. 
26th October.—(1) Anandrao G. Phanse v. The King-Emsperor. 
(2) Shafi Ahmed Wali o ni and others v. The King- 
Emperor (Bombay). 

These two pctitions from the prisoners convicted on the 
23rd March last before Crump, J. and a Special Jury (of having, 
on the 12th January, engaged in an attack on A. K. Bawla, the 
paramour of Mumtaz Begum, in pursuance of a conspiracy to 
kidnap- her from British India, and in the act murdered the said 
A. K Bawla, and seriously wounded Mumtaz Begum, Lieut, 
Saegert, and K. E. Matthew) prayed for Special Leave to appeal 
on the ground that—(i) the great public prejudice engen- 
dered against them in Bombay by the Press prior to the trial, 
and the refusal by H. E. the Viceray to remove the venue from 
Bombay, had prevented a fair trial ; (ii) the identification of the 
prisoners as the real culprits by the witnesses was unsatisfac- 
tory ; (iis) the weight of the evidence was against the verdict. 

Str J. Simon, K. C., Sir G., Lowndes, E. C. J. M. Parekh and 
M. R. R. Pillai for Petitioners. 


A, M. Dunne, K. C. and K. Brown for Respondent, 
Both dismissed ; reasons to be given later. 








26th October.—Indar Singh and another v. King-Emperor 
(Lahore). 

Petitioner 1 was sentenced to death, and Petitioner 2 (by 
reason of his youth) to transportation for life, for having, on 
the 9th October, 1923, murdered Thola Singh, and they now 
submitted that—(#) certain “ confessions ” given in evidence 
against them were inadmissible as having been made while in 
Police custudy (S. 26, Evidence Act), and not recorded in 
strict accordance with Ss. 164 and 364, Criminal Procedure 
Code; (is) their re-arrest and trial by order of the District 
Magistrate, F erozepore, after their discharge by the First Class 
Magistrate, was an ne . # | 

W. Wallach for Petitioners. 

K. Brown for Respondent. 

~ Dismissed. 
NRG 
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26th October.—Pakhar Singh v..Ksng-Emperor (Lahore). 

Petitioner, who was convicted on the 23rd March last of 
the murder of Khem Singhand his wife, Chand Kour, alleged 
as grounds of his application for Special Leave  that—(#) the 
statements of, bystanders, were inadmissible in evidence ; 
(ji) the statements and records made in the course of a Police 
investigation under S. 162, Criminal Procedure Code, were 
also inadmissible. 

Sir G. Lowndes, K, C. and J, M. Parekh for? Petitioner. 

| K. Brown for Respondent. 

Dismissed. 





' Coram : Lord Dunedin, Lord Wrenbury and Sir John Edge. 
27th October. —Wali'Mohamed and others v. Mohd. Bakhsh and 
‘others (Lahore). - wa 
“The petitioners were sued:in 1920 as assignees of a mort- 
gage of ‘1880 for redemption of the ‘mortgaged land, and-pleaded 
in defence that, prior to the Settlement of 1892, the mortga- 
gors had conveyed to them the equity of redemption, thus 
making them the’ absolute owners of‘the land, and mutation of 
title had been duly effected under the Punjab Land ‘Revenue 
Act (XVII of 1887). Some of the records had been destroyed 
in the riots of 1919, but those remaining supported, in the 
opinion of the Sub-Judge,- Sheikurpura, this defence, but the 
District Judge on appeal reversed his decision and decreed the 
suit, refusing a certificate of appeal to the Privy Council on 
the ground that “in effect, inferences drawn from entries in the 
Records of Rights and Settlement records were questions of fact, 
and could not be examined by the Court in second appeal ”, 
The defendants accordingly now „applied for Special Leave is 
appeal. " 
L. de Gruyther, KC and: Ww. Wallach for Petitioners, 
' Granted. 
A. de. M. 7 OO 
HIGH COURT. i 


1 “7 


Wallace dea Madhavan a 
"Naif, JJ. C. R. P. No. 771'af 1923, ¢ ~ 


13th November, 1925. > g 
Madras Estates Land Act, Ss, 3 (2) (4) and’8, Exceplion—~ 
Inam—Surrender by ryot—If an" acquisition ™ within the mean- 
ing of the exception to S. 8—Lands surrendered if no longer an 


estate. 


101 


Their- ' Lordships- referred toa Full Bench the question 
whether in the case of an inam falling within S. 3 (2) ¢d@)-of 
the Madras Estates. Land Act surrender by a ryot is acquisition 
within the meaning of the exception to S. 8 soas to take the 
lands in respect of. ; which the surrender is made out of thg 
category of an estate, 

- The effect of. Ss. 3 :{2). (d), 3 (7), 6 (27, 8 (4) and A 
shaa. 38. Mad. 608, 843, 891 ; 45 Mad. 47 referred to. 

A, Krishrraswaini Aiyar and Ch. KEANE Rao for Peti- 
tioneérs, ae 
S, Varadachariar and V. AA MAA, for Respondent’ 
TSY l 





Venkatasubba Rao and i 
> Madhavan Nair, J]. ; - C. Àf. P. No. 1015 of 1925, 
17th November, 1925. ). is 
Civil Procedure Code, Ss. 94, 136 and 0.39, R.2 (3)— 
Injunction order—Contempt of Court—Disobedience—Punish- 


= 


ment—How to be carried out. E — 

The procedure by way of contempt under O. 39, R, 2 (3) 
applies to disobedience of all injunctions issued under S. 94, 
Civil Procedure Code, and is not confined merely to injunctté, 18 
issued under O. 39, Rr. 1 and 2. :'7L. W. 328; 42 All? 8 
followed. 

In a case where an ETN order issued bya WA = 
the High Court sitting on the Appellate Side was disobeyed b 
the respondent residing in the mofussil, as the execution chap 
ter is not applicable, the warrants of arrest and attachmen 
should be issued to the District Court asking it to ies 
under S. 136, Civil Procedure Code,. 

Quaere : Whether S..136 may not itself- apply, aş the High 
Court on its Appellate Side has jurisdiction over the whole 
Presidency # 

. B. Sitargma Rao and. S, R. Muthuswami Tyer ‘for "Peti- 

tioner. 

T. M. “Erishnaswami Aiyar for Respondents.. ae 
T..S. V. oe, Settee. o Po e 
Devadoss and Waller, JJ: 


rat 


a b | 
$ L. P. A. No. 157 of 1924, 
20ih November; 1925. ` 


Civil Procedure Codé, `O. 11, Rr, 58, 63— Monė} dee 
Execution sale—Claim petilion a morigagee decree~holder— 
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Dismissul of petition afier directing claim to be notified—Effect 
of order —Suit for possession—Lis pendens 

The plaintiffs brought to sale certain immoveable proper- 
ties in execution of a money decree. The defendants who had 
_ by that time obtained a preliminary ‘mortgage decree against 
the same put in a claim petition praying either that the claim 
might be allowed or the same intimated to the intending. bid- 
ders, The Court passed an order “ Claim will be notified. 
Petition dismissed.” The properties were sold and purchased 
by the plaintiffs who obtained symbolical possession, Subse- 
quently the defendants got their preliminary decree made 
absolute, and the properties were purchased by themselves and 
possession obtained. Ina suit for possession by the defend- 
ants,. held, (1) the order on the claim petition being one 
adverse to the defendants and not having been set aside within 
a year, their rights under the mortgage decree could not be 
availed of as against the plaintiffs. 41 Mad. 985 applied ; 41 
M. L. J. 198; 44'M. L. J. 141; 43 M. L, J. 467; 861. C. 233 
referred to ; and 

(2) the plaintiffs’ rights were not affected by, lis pen- 
' dens by reason of the final decree proceedings in the mortgage 
suit, 

B. Sitarama Rao and K. Srinivasa Rao for Appellant. 


B. Somayya for Respondent 
T.S. V 


Devadoss and 
Wallace, JJ. ; C. M. A. No, 295 of 1923. 
24th November,.1925. 
Madras Hereditary Village Offices Act (III of 1895), S. 21— 
Jurisdiction—Civil Court—Service inam lands—Sust for posses- 
sion—Claim not based as emoluments of office. l 





A suit for possession of service inam lands based on an 
act of trespass or of a tenant holding over and not claiming 
the lands as the emoluments of an office is cognizable by a 
Civil Court, and is not barred by S. 21 of Madras Act III of 
1895. 30 Mad, 126; 33 Mad. 208, 231; (1917) M.W.N. 7; 
41M. L. J. 372 referred to. 

V, Ramadoss and V. Krishna Mokan for Appellant. 

V, S. Narasimhachari for Respondent. 


TeS V , AES 
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Petition for Special Leave to Appeal. 

CORAM : Lord Dunedin, Lord Wrenbury and Sir John Edge. 
27th October.—Naiha Singh v. Amir Shah. (Lahore—Appeal ' 
No. 29 of 1925). ` 

The appellant sued for specific performance of a contract 
by which the respondent on the 28th March, 1918, agreed to 
sell him a certain land ; and the appeal turned on the question 
whether that contract was, as contended by the respondent, 
and held by the High Court on appeal, superseded by another 
of the 16th April, 1918. 

L. de Gruyther, K, C. and W. Wallach for Appellant. 

Sir G, Lowndes, K. C. and B, Dubs for Respondent, 

Appeal dismissed, 
Appeals. 

CORAM ; Lord Shaw, Lord Phillimore, Sir John Edge, 
Mr, Ameer Ali and Lord Salvesen. 
5th and 6th Nov.—Bahadur Singh v. Hukum Chand and others. 

(Patna—Appeal No, 36 of 1924). 

These are consolidated cross-appeals from members of the 
two rival sects of Jains—Digambara and Swetambara—re- 
lative to the right to worship in certain Tonks and temples, 
each sect claiming the right to the exclusion of the other, by 
virtue of dedication and custom. The question has also been 
raised by the respondents whether a declaration, claimed by 
the appellant, of such right, can be made under section 42, 
Specific Relief Act. 

L, de Gruyther, K. C., Sir G. Lowndes, K, C, and B. Dube 
for Appellant. 

A. M. Dunne, K. C. and E B. Raikes for Respondents. 

Judgment reserved. 





6th Nov.—Chiranjit Singh v. Har Sarup. (Allahabad —Appeal 
No. 80 of 1923). 

Consolidated cross-appeals. 

In July, 1914, the appellant agreed to buy the late Jyotish 
Sarup deceased’s “ Markham Grant Estate” for Rs. 476,000, 
and paid Rs, 165,000 to account. Subsequently, the sale fell 
through, and the appellant instituted the present suit in Octo- 
ber, 1917, claiming the refund of the Rs, 165,000, which he 

N RC. 
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alleged was in part payment of the purchase money. The ven- 
dor, on the other hand, considered it forfeited on the ground 
of itsiIbeing earnest money. The appellant’s appeal on this 
point is being met by the cross-appeal of the respondent on 
the question of limitation. 

A.M. Dunne, K. C. and B. Dube for Appellant. 

L, de Gruyther, K. C. and J. M. Parekh for Respondent. 

Judgment reserved, 





9th, 10th and 12th Nov.—Makaraja of Vizianagram v. Collector. 
of Godavari, (Madras—~Appeal No, 55 of 1924), 

The appellant here contests the right of the Government to 
levy, under Madras Act III of 1905, penal assessment on cer- 
tain land which was submerged, by the River Godavari, and 
subsequently reformed, and is claimed by him as an accretion 
to his lanka of Perugu, and also asa reformation in siiu of the 
Pedda lanka, forming part of his village of Kotipalli, The- 
Government contends that it isa reformation in situ of the 
Government village of Sanapalli, 

W. H. Upjohn, K. C. K.V.L. Narasimham and P, V. Subba 
Rao for Appellant. 

L. de Gruyther, K.:C, and K, Brown for Respondent. 

The hearing is proceeding. 

A. de M. 





HIGH COURT. 


Devadoss and | 
Wallace, JJ. C. M. A. No. 106 of 1925. 


24th November, 1925. 
Civil Procedure Code, S. 145 and 0. 21, R. Salat for 
judgment-debior—Plea that decree had been satisfied for payment 
~ —No satisfaction recorded—Plea not open. S 
A person who stands surety for a’ judgment-debtor is not 
a party to the decree, but is still competent to apply under 
O. 21, R. 2 fot recording satisfaction of the decree. Where no 
satisfaction has been entered up under O, 21, R. 2 and- such 
surety is proceeded against, he cannot set up the plea that the 
decree has been satisfied by payment. 67 1..C, 885 followed ; 
34 Mad, 659 ; 40 Mad, 296 distd.; 43 Mad. 325 iana to. 
~ Bi Somayya for Appellant. = 
T. 'V. Venkatarama Atyar and T. V. AMPA YA Apa for 
Respondent. 
T.S. V. aa 
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W aller and 
Madhavan Nair, JJ. L. P. A. No. 61 of 1925. 
25th November, 1925. 

Malabar Law—M aintenance—Karar—Alteration of —Allot- 
ment to lavashies—Suit by: some junior members alone—M ain- 
tainability—Proper frame of sutl—A mendment—Second Appeal, 

Ina Malabar tarwad consisting of a large number of 
members, karars were entered into in 1886, by which proper- 
ties were allotted -tothe several tavazhies tor maintenance, 
There was an express recital that the arrangement was to re- 
main in force. only during the lifetime of the then Karnavan, 
Even after his death the same arrangements continued and 
more than thirty- years later, some junior members of one of. 
the tavazhies sued the Karnavan of the tarwad for maintenance. 
Held, (1) though the karar of 1886 ceased to have legal effect 
on the death of the then Karnavan it was open to the succeed- 
ing Karnavans to keep the same arrangements in force or alter 
them according to the circumstances, but if they were so kept 
in force, a Karnavan could set aside existing arrangements in 
favour of one branch only after substituting other suitable 
arrangements, 18 I. C. 234 referred to; (2) in such.a suit for 
maintenance, the thavashi Karnavans were all necessary parties 
and the entire tarwad should be‘properly represented, for it is 
only then that the Karnavan can make the necessary changes in 
the maintenance allotments in view of the change in circum- 
stances. Ina proper case the plaint canbe allowed.ta be 
amended even in second appeal impleading all the necessary 
parties. 

K, P. M. Menon and:B, Pocker for Appellants, 

T. S. Viswanatha Atyar” ‘and V: P. Karunakaran. Nambiar 
for Respondents. . 

TeS- Vi Wa. waa 

Waller and : 
Madharan' Nair, JJ. ' C, M. A, No, 207 of 1923. 
25th November, 1925. ; 

Civil! Procedure Cods, S. 47-——-Execution of decrese—Disputes 
between rivalldectee-holders—Order if appeatable. 

Where in proceedings relating to the execution of a decree, 
disputes arise between ,persons who occupy the position of 
rival decree-holders, but in which the judgment-debtor is not 
interested, an order passed by the executing Court relating to 
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such matters does not fall under S, 47, Civil Procedure Code 
and is not appealable, 


T. V. Venkaiarama Aiyar and T, V. Ramanatha Atyar for 
Appellant, 


K, Ramanath Shenai and K. S. Destkan for Respondent. 
T.S. V. 


Ramesam, J, 





} S. A. No. 198 of 1925, 
ist December, 1925. 

Auction purchaser~—Title of—Decres obtained against alleged 
legal representatives of deblor—Decree not obtained against assets 
ta their hands—Sale.in execution and purchase by stranger— 
Third party establishing title as true heir-at-law of deblor—Sust 
to recover possession from auction purchaser—Rights of parties. 


.° Certain creditors of one K sued two sisters of his and a 
sister's son after the death of K and after the death of his son 
L who survived him, on foot of a promissory note executed in 
their favour by K and obtained a decree. Subsequently certain 
agnatic relations of K and L filed a suit against K’s sisters son 
and certain other persons and succeeded in establishing their 
right as heirs-at-law to L’s estate. The creditor’s decree was 
executed and some lands belonging to L’s estate were sold in 
Court auction. In a suit filed by the agnatic relations of L 
against the Court auction purchasers, keld, (1) that the agnatic 
relations could recover possession ; (2) that the decree obtained 
by the creditors against the sisters and sister’s son of K is not 
binding on the rightful heirs, inasmuch as &’s sisters and 
sister's son were impleaded merely as heirs and not as being 
in possession of any assets belonging to L’s estate; and 
(3) that the doctrine of a decree bona fide obtained against 
wrong representatives being binding as against the right re- 
presentatives of the estate cannot be extended to cases when 
the wrong representatives were not in possession of any assets 
belonging to the estate. 11 Mad. 408 and 36 M. L. J. 106 
relied on, 29 M.L.J. 698 explained. 33 Mad. 6 distinguished, 
Case-law reviewed. $ 


V. Govindarajachari for A. Krishnaswami Aryar for 
. Appellants. 


F, S. Narasimhachar for Respondent. 
T. S. V, E 
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, 12th, 13th and 23rd November.—Maharaja of Visianagram v. 
Secretary of State. 


Hearing continued and concluded; judgment reserved. 





CORAM : Lord Dunedin, Lord Shaw, Lord Sumner, Sir John 
Edge and Lord Salvesen. 
17th, 19th and 20th November.—Maneckhji P. Barucha and 
another v. Wadilal Sarabai & Co. and Ghia (Bombay— 
Appeal No, 125 of 1924). 


The appellants, who are share-brokers in Bombay, sued 
the respondents, also share-brokers, for the return, of the 
scrip and blank transfers relative to 104 sharesin Alcock, 
Ashdown & Co., which they alleged the latter obtained by a 
fraudulent trick in April, 1920, from an intermediate dealer, 
Ghora, whose cheque for Rs, 154,800, price of the same, was 
dishonoured by the Bank. The respondents contended that 
“the appellants had no equity enforceable against them, and 
‘that the documents mentioned were not “ goods" within the 
meaning of sections 76, 78 and 121 of the Contract Act (IX 
‘of 1872), The Trial Judge, Kajiji, J, had decreed the suit, but 
‘his judgment was reversed on appeal by Macleod, C. J. and 
Crump, J. 

A. €. Clauson, K.C, E. B. Raikes and Johnston for 
Appellants. 

Sir J. Simon, K.C., Sir G. Lowndes, K.C., and B, Dube for 
Respondents. 


Judgment reserved. 





CORAM: Lord Dunedin, Lord Sumner, Sir John Edge and 
Lord Salvesen. 
20th November. — Maung Kan v, King-Emperor (Rangoon), 

Fhe petitioner was convicted and sentenced to death on 
the 1ith May last-by the Sessions fudge, Rangoon (whose 
jadgment was affirmed on appeal) for the murder of Maung 
Myat Sein on the evening of the 5th February in the course of 
an “ahlv” (charity show) in Pyndwingon village. He contend- 
ed that, as the deceased died in the course of a free fight which 
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he had with him, his offence was at most that of culpable homi- 
cide not amounting to murder, and he now prayed for apes 
leave to appeal, alleging ‘that “ grave and-substantial injustice ” 
had been caused to him at the trial by— 


(a) the witnesses selected for the prosecution, e.g., the 
deceased’ 3 father, being persons naturally biassed against him ; 


_ (b) the Sessions Judge neither referring to, nor admit- 
ting in evidence, the deposition of the deceased’s father record- 
ed before the committing PAS EHLERS which was Conta Cray 
of his evidence at the trial; 

(c) neither the Magistrate nor the Sessions Judge ques- 
tioning him, the petitioner, as required by S. 342, Criminal 
Procedure Code, -so as to enable-him to explain the circum- 
stances appearing in evidence against him ; 

'{d) the High Court on appeal treating’as immaterial the 
deceased's father’s evidence being’coloured by his knowledge of 
the medical evidence as tó the deceased's anjuries, 

G. Saunders for Petitioner. l 
K. Brown for Respondent. 
Dismissed. 





CORAM: Lord Dunedin, Lord Shaw, Lord Sumner, Sir John 
Edge and Lord Saloesen. 
24th November.—Chandar S. Baksh Singh and another v. Mst, 
Raj Kunwar (Allahabad—-Appeal No. 88 of 1923). 


The respondent claimed from her brother and the widow 
of her deceased brother (appellants) possession of certain 
mahals in 8 villages in the Fatehpur district, Agra ; and her suit, 
dismissed by the Subordinate Judge, Cawnpore, was decreed 
by the High Court an appeal. She alleged that Appellant 1 had 
been adopted by her uncle, "and the Appellant 2’s husband (her 
deceased brother) having died in the lifetime of her father, she 
was entitled to succeed to her father’s estate by survivorship. 
In defence the adoption of Appellant 1 was denied, and it was 
` pleaded that, even if he had been adopted by his yncle, as all the 
parties were members of a joint Hindu family, he was entitled 
to take the estate by survivorship ; further, that the respond- 
ent’s father. belonged to the caste of the Bais Thakurs of 
Oudh, amongst ‘whom, and more particularly in the family 
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custom excluded daughters from inheriting their father's 
estate. 

L. de Gruyther, K.C. and W. Wallach for Appellants. 

Sir G; Lowndes, K.C. and B. Dube for Respondents. 

The hearing is proceeding. 


A, de M. 





HIGH COURT. 


Ramesam, J, 

; S. A, No, 814 of 1923. 
17th November, 1925, 

' Hindu Law—Widow —Gifi by—Remote reversioner attesting 
and consenting not to dispule its validity—Sutt to declare its 
invalidity——-Estoppel—Immediate reversioner getting possession 
after declaring gifi invalid—E ffect of. 

A remote reversioner who attested a gift by a Hindu widow 
to her brother and passed a letter of consent not to dispute the 
' validity of the gift, the immediate reversioner being the mother 
of the last male holder, is precluded from suing for a declara- 
tion of its invalidity and no decree can be passed in his favour 
merely because prior to such decree the widow happened to 
die and the immediate reversioner, the mother of the last male 
holder sued for and obtained possession of the properties on 
the ground of the gift being invalid and in no way binding on 
the reversioner. 42 Mad. 523 (P. C.) applied and 45 All, 339 
(F. B.) followed, 


Ch. Raghava Rao for Appellant. 


Dr. S. Swaminadkan for Respondent. 
Ty Se V: 





Waller and 
Madhavan Nair, JJ. C. M. A, No, 318 of 1923, 
18th November, 1925, 

Provincial Insolvency Act (V of 1920), S, 75—Person aggriev- 
ed—Alience from insolveni—lIf entitled to appeal against order of 
adjudication. ° 

An alienee from the insolvent whose alienation is the 
alleged act of insolvency is not a necessary party to a creditor’s 
petition to have the debtor adjudged an insolvent ; and against 
an order adjudging the debtor an insolvent, the alienee is not 
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entitled to appeal as a person aggrieved within S, % of the 
Provincial Insolvency Act. 

V, S. Narasimhachariar-for UMETOA 

Ch. Raghava Rao for: Respondent. 

T. 8. V, 





Devadoss and 
Waller, JJ. L. P. A. No, 100 of 1924, 
20th November, 1925. . 
Malabar Law-—Moplahs—Custom—Gift by a Moplak to his 
mother and children consiiluting them as tarwad—Validity of. 


A Moplah of Calicut following Muhammadan Law made 
a gift of certain property in favour of his mother to be enjoyed 
as tarwad property by herself and her children present and 
future, and to perform certain ceremonies out of the income 
without power of alienation or partition and to be managed by 
the seniormost male member for the time being. The children 
of the donor filed a suit for a declaration that the gift, was not 

` valid and binding on them. 

Held, upholding the view of Krishnan, J. in S. A. No. 860 of 
1921, the gift was invalid, as it was not open te a Moplah 
following Muhammadan Law to create by a deed a tarwad 
following Marumakkathayam Law and transfer property to 
such tarwad as itis opposed to the Tagore case. The gift 
cannot operate at all in favour of the donees as the primary 
intention of the donor was to create tarwad property. 11 C. 
684 (P. C.) followed. 

K. P. M. Menon, K. Krishna Menon and P, Govinda Menon 
for Appellant. 

K. P. Ramakrishna Atyar for Respondent. 


T. S. V, 
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In THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT MR. Justice RAMESAM AND MR. JUSTICE 
REILLY. 


N. M. Rayulu Aiyar, Nagasami Aiyar and Co. 
represented by N. M., Nagasami Aiyar ... Appellants” 
| (Plaintiffs) 


V. 
Thirukonda M. Kuppu Aiyar and Sons, by one of 
its partners, M. K. Ramier ... Respondents (Defdts.). 


Contract—Breach ef —Axticipatory breach by buyer—Repudiation by way of 
~E ff ect—Liability for damages in case of such breach. 


On aoth August, 1918, a contract was made between the plaintiffs and the 
defendants to the effect that the plaintifs should supply to defendants 
at Madura go bales o1 20 count yarn from the Pediad factory, each bale to 
contain 20 bundles and each bundle to weigh 10 lbs, and that defendants should 
teke delivery of the bales on payment at the rate of Ra 21 a bundle, that is, Ra 420 
a bale. No time being fixed for the performance of the contract by plaintiffs, 


| _ plaintiffs were under a duty to supply the so bales within a reasonable time. 


By their notice plaintifs informed defendants on agrd September, 1918, that 
20 bales were ready for delivery at Madura and by another notice on arst 
Oktober, 1918, that the remaining 30 bales were ready for delivery there. De- 
fendants took delivery of s bales out of the first lot of 20 bales on sth October, 
1918, and of $ other bales out of the same lot of 20 on 14th October, 1918. 
Defendants did not take delivery of the remaining 10 balea of the first lot of 
ao bales or of the second lot of 30 bales; they did not even inspect those 
40 unaccepted bales nor did they send to plaintiffs any written communidation 
about them. 


In a suit for damages for non-acceptance of goods bronght by plaintiffs 
against defendants, there was evidence to show that out of the ro bales of which 
defendants had taken delivery some of the yarn was not of the contract descrip- 
don. There was, however, no evidence to show whether the 40 bales in 
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question were not of the contract description, and all that appeared was that ` 


plaintiffs tendered them in performance of their part of the contract and that 
defendants falled to accept them and even to inspect them and merely ignored 
the tenders, It further appeared that, even if the 40 bales in question had 
not been of the contract description, and the defendants had rejected those bales 
on that ground, the plaintiffs would have had time to supply other bales in 
place of those rejected ; and on the evidence it could not be assumed that thoy 
would Dave found it imposible or even difficult to do ao. 


Held, that from the evidence that a comparatively small part of the 10 bales 
accepted by the defendante was not of the contract description, no inference 
could be drawn regarding the other 10 bales of the first lot of 20 or regarding 
the ṣo bales of the second lot ; and that defendants by their conduct refused to 
accept the 40 bales tendered by plaintiffs without even troubling to inspect them 
or to ascertain whether they were or were not of the contract description and 
mere thereby guilty of breach of contract for which plaintiffs were entitled to 


damages. 

' Appeal against the decree of the Court of the First 
Additional Subordinate Judge of Madura in O. S. No. 22 of 
1920. 

A. Krishnaswami Aiyar for appellants. 

C. V. Ananthakrishna Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS > Ramesam, J.: This appeal arises out of 
a suit for damages for non-acceptance of goods agreed to be 
sold to defendants by plaintifs. The Subordinate Judge 
dismissed the suit. The plaintiffs appeal. 


The plaintiffs and defendants are merchants of Madura 
dealing in yarn and cloth. On 2oth August, 1918, Ex. A 
was executed for the purchase of 50 bales (each of 20 bundles) 
of “ double deer yarn (Palukka)” at Rs. 21 per bundle, the 
defendants being represented by broker K. M. Nagasami Iyer. 
Ex. I is the corresponding entry in defendants’ Chitta of the 
same date. Rs. 100 was paid as earnest money and Rs. 25 
was to be paid as advance for each bale. Ex. B is the letter 
of plaintiffs, dated 24th August, 1918, acknowledging the 
receipt of Rs. 1,250 as advances and promising to intimate 
the arrival of the bales from Bombay. It shows that the 
bales contracted for were out of the bales ordered for by the 
plaintiffs’ Bombay firm from the dyeing* factory at Pedlad. 


The plaintiffs got Pedlad yarn from Bombay in September 
1918. On the 23rd September, by Ex. C, plaintiffs gave 
intimation to defendants that they had 20 bales ready for 
delivery oyt of those contracted for in August, Answer 2 


pes 


T 
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to the interrogatories served on the plaintiffs shows that 50 Ra ae 
bales arrived ‘in Bombay on 14th August and they arrived Kuppa Alyar 
in Madras in September ; 30 bales on 18th and 20 bales on 2" 
22nd September. The defendants waited for some time and Ramesam, J. 
took delivery of 5 of the bales on sth October and another 

5 of the bales on 14th October. ‘The plaintiffs gave notice 

by Ex. D, dated 21st October, 1918, that the remaining 30 

bales (according to the contract Ex. A) were ready for deli- 

very. The defendants did nothing. By Ex. E, dated 7th 

January, 1919, the plaintiffs gave notice that if the balance 

of 40 bales were not received, they would be sold at defend- 

ants’ risk. There was no reply from the defendants. The 

plaintiffs alleging that the goods have been sold on gth March, 

1919, and after a further notice, dated 27th March, 1919, 

(Ex. F.), filed the present suit on 6th August. 

From the above history of the case it is clear the defend- 
ants’ attitude was one of silence. The reason for this was 
obviously the continuously falling market which was conceded 
and assumed by both parties in the argument before us. The / f 
defendants must be regarded as having broken the contract 
without giving any reason for the breach. 

In the written statement their plea is that, after the 
goods were accepted on 5th October, 1918 and 14th October, 
1918, some of the said bales were opened and it was found 
that “the packets are not those of 10 lbs. weight which th 
parties agreed to supply to the defendants. Nor is the yara 
of 20 counts. They are of the 8 1|2 tbs. weight” . . . “that 
matter was reported by the defendants to the plaintiffs on 
17th October, 1918 and the contract was cancelled.” These 
sentences, | have quoted, practically constitute the whole de- 
fence. It is clear from this that, so far as the balance of 
10 bales offered by Ex. C, and not accepted and the 30 bales 
offered by Ex. D, there is no other defence except the cancella- 
tion of the contract. But, at the time of the first hearing, the 
defendants raised only the third issue, viz., whether the goods 
tendered were not of the description in the agreement dated 
4th August, 1918 and no issue was raised about cancellation 







'. of the contract by mutual consent. 


To prove their plea on the 3rd issue, the defendants pro- 
duced one of the bundles out of the bales supplied to them and . 
this was tested by an expert to whom it was sent by the Court. 
He examined 12 skeins (1 skein.120 yards; 1 hanka7 skeings 
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840 yards. A bundle contains I0 packets. A packet 


Kuppa Al Aliyar weighs 1 tb. The number of hanks in a packet determines 


ai 


the count. If there are 20 hanks in a packet so that the 
weight of a hank is 1 Ib. by 20 and the weight of a skein is 1000 
grains by 20, or 50 grains, the count of the yarn is 20. If the 
skein weighs less, the count is higher.) The expert found 
in the present case that the average of the weight of the skeins 
examined by him is 40.8 grains and the count is therefore 24.4. 
When we remember that a bale consists of 20 bundles, or 200 
packets or(according to the average of the expert) 4,880 hanks 
or 34,160 skeins, it is difficult to regard an examination of 
12 skeins as a test of 34,160 skeins. If a bale is of the right 
kind of yarn of No. 20 count it ought to contain 4000 hanks or 
28,000 skeins. Even if ome may assume that the bale out of 
which the 12 skeins examined by the expert is all of yarn of an 
average 24.4 count, it is dificult to assume that the other nine 
bales contained yarn of the same average count. Even the 12 
skeins examined by the expert show considerable variety rang- 
ing from 23:2 to 25.5. 

We are not dealing with the 10 bales accepted and paid 
for by the defendants. We are informed as to those, a sepa- 
rate suit has been filed by the defendants for breach of 
warranty. 


But as to the other 40 bales the Sub- Judge, having regard 
to the fact that the 10 bales actually delivered did not contain 
yarn of No. 20 count and seeing that plaintiffs have not pro- 
duced samples of packets from the 40 bales, held that the 
plaintiffs have not proved that the 40 bales answered to the 
description in the contract and found the issue against plaintiffs, 
He also held that there is no proof that the goods were from 
Pedlad factory. As to this, it is enough to observe that no 
such plea was raised in the written statement even as to the 
10 bales delivered and the only complaint made related to the 
count and weight. 


On these facts the plaintiffs’ vakil first contended that the 
goods tendered in pursuance of Ex. C complied with the terms 
of the contract. He relied on the evidence of P. W. 2 and 


D. Ws. 2 and 3 and sought to draw the following inferences : ` 


—That the Pedlad factory was only turning out one kind of 
orange-dyed yarn marked count 20, a bundle of which is mark- 
ed as weighing 10 Ibs. ‘That, as a matter of fact, its count 
is not exactly 20 but over it. That, for all practical purposes, 


+ 


* 
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counts from 20 to 2§ are regarded as the same by the people 
who deal in them. ‘That, the subject of the contract before 
us, is really not yarn of exactly 20 counts or bundles of 10 Ibs. 
but what the Pedlad factory was turning out with labels of 
20 counts and 10 Ibs. I have a strong suspicion that this con- 
tention of the appellants is probably true, but unfortunately 
the pleadings have not been framed on such a basis. As soon 
as the defendants pleaded that the goods delivered on sth 
and 14th October did not answer to the description in 
the contract, the plaint must have been suitably amended or the 
issues should have been made to cover what the plaintiffs now 
suggest. This was not done. Another difficulty is that the 
evidence is far too meagre to justify findings in favour of the 
appellants. The point raised by them requires that more 
persons engaged in the trade should be examined to prove the 
trade usage. Incidentally, | am also constrained to observe 
that evidence is not recorded so as to make the evidence intelli- 
gible. For instance, I would refer to P. W. 2. “ His master 
‘sells count No. 20.’ The packet goes by the name of 10 Ibs. 
packet. There is no other goods of that denomination.” 
Now seeing that a packet of count 20 must weigh 10 Ibs., the 
words “ goes by the name of” are meaningless. Nor can there 
be other goods of that denomination. What was meant was: 
‘A yarn marked “ count 20”’ whether it is really that count or 
not is the only thing available in the market and there is no 
other ; if we find it actually to be count 24.4 this does not 
matter. This is all that is known as count 20 and 10 Ibs. 
weight.’ This meaning is not brought out in the deposition. 
Similar sentences in the evidence of D. W. 1 and D. W. 3 
are similarly recorded. But, as I said, on the pleadings and 
the meagre evidence, it is not possible to record the finding the 
appellants require. One can only hope that he will gain by 
this experience in the other case. 

The next question is : whether the defendants, by their 
breach in not taking delivery of the other ro bales (relating to 
Ex. C) after accepting the first ten bales and not caring to 
respond to the offer in Ex. D, have committed such a breach 
of the contract as tb amount a waiver of all conditions pre- 
cedent binding on the plaintiffs. The appellants rely on 
Braithwaite v. Foreigw Hardwood Co. (1). In that 
case there was a repudiation by the defendants ‘on 


x (1905) 2 K B gas. 


Rayula Aliyar 
v 


Kuppu “Alyar 
& Sons. 


wa 


Ramoesam, J. 


6 THE MADRAS LAW JOURNAL REPORTS. [vou. 


October 5 long before the goods arrived. The 
Bill of Lading arrived in October 30, and the plaintiffs not 
accepting the repudiation by the defendants (dated sth Octo- 
ber) tendered two Bills of Lading to the defendants who re- 
fused to accept it or pay for the rosewood comprised in it. The 
goods arrived on November 9, and were sold by the plaintiffs 
as against the defendants. Collins, M. R. said with reference 
to the second repudiation at p. §§1 : “In my opinion that 
act of the defendants amounted in fact to a waiver by them of 
the performance by the plaintiffs of the conditions pregedent 
which would otherwise have been necessary to the enforcement 
by him of the contract which I am assuming he had elected to 
keep alive against the defendants notwithstanding their prior 
repudiation, and it is not competent for the defendants now to 
hark back and say that the plaintiff was not ready and willing 
to perform the conditions precedent devolving upon him, and 
that if they had known the facts they might have rejected the 
instalment when tendered to them. The defendants are not 
in a position now, by reason of their after-acquired knowledge, 
to set up a defence which they previously elected not to make. 
We must in such a case look to see whether, at the time of 
each alleged breach, each side was ready and willing to per- 
form the conditions of the contract which it lay upon them 
to perform, and there was clearly a breach by the defendants, 
for they had by their own act absolved the plaintiff from the 
performance of the conditions of the contract.” Mathew, L. J. 
said at page 554: “ But they repudiated the whole contract 
and by so doing clearly absolved the plaintiffs from the per- 
formance of conditions precedent which in the ordinary course 
he would have been obliged to perform.” Cozens-Hardy, L. J. 
agreed. Mr. Ananthakrishna Aiyar, who appeared for the 
defendants, contended that Bratthwaite’s case(1) cannot apply 
for two reasons :(1) In that case there was an express repudia- 
tion on the sth October, and at or about October 30th; (2) the 
anticipating breach of sth October is the crux of that case; 
the case was also disapproved by the House of Lords. As 
to the first point, the distinction sought somewhat resembles 
the distinction sought to be made out in Taylor v. Oakes, Ron- 
coroni and Co. (2). Bankes, L. J. says at page 271 : “But 
Mr. Merriman seeks to distinguish this case by endeavouring 
to convince us that a distinction must be drawn where the repu- 


L (1905) 2 K B 544. a. (19a) 127 L T 267. . 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 7 


diation consists of a curt and impolite disclaimer of the exist- Parar Are 
ence of a contract and a very polite statement that, under cir- Kuppu Aiyar 
cumstances over which the buyer has no control, he is unable = 
to take the goods.” Mr. Ananthakrishna Aiyar’s distinction Ramesam, J. 
is not between ‘impolite’ and ‘polite’ repudiation but be 
tween “ express”’ and “implied” repudiation. The implied 
repudiation by silence resembles a ‘polite’ repudiation. But 
it stands on the same footing as an express repudiation. The 
second point raised by him requires more careful consideration. 
It is clear that, according to Collins, M. R., the contract was 
kept alive up to October 30, by the plaintiff’s non-acceptance 
of the earlier repudiation and the waiver of the conditions pre- 
cedent is the result of the later act. Mathews, L. J. seems to 
be of the samd opinion though his view is not very explicit. 
In Taylor v. Okkes, Roncoromi and Co. (2), Greer, J. 
seems to have felt some difficulty as to the application of Braith- 
waite s case. His view seems to be that, if specific goods were 
actually tendered on the second occasion and were not substan- 
tially of the kind contracted for, the defendants inBraithwaite’s 
case (1) would not have been liable. For this view, he relies 
on Ridgway v. The Hungerford Market Company (3) and 
Boston, Deep Sea Fishing and Ice Company v. Ansell (4) 
which are cases of master and servant and thinks that the 
principle applies equally: to a contract for the sale of goods. 
He gets over the difficulty by explaining that, in Braithwaite s 
cas¢(1)the second offer by plaintiff was not an actual tender of 
the goods but a mere offer to tender them and therefore the 
offer is not an actual breach of contract. One may observe 
here that the second offer is of the actual Bills of Lading relat- 
ing to certain specific goods on the ‘ Spheroid’ and the goods 
were not only ascertainable but were afterwards identified 
and their nature known. I confess that the difficulties in under- 
standing Braithwaite’s case (1) are not solved by Greer, J.’s 
explanation of it. On appeal, Scrutton, L. J. and Atkin, L. J. 
refused to be drawn by Greer, J. into a discussion of Braith- 
waite’s case (1). They ware of opinion that, on the facts of the 
case before’them, the point did not arise. In that case, by 
letters which passed between the parties in December, the 
defendants stopped delivery of the balance of the goods and 
refused to accept them. There was neither tender of specific 
goods, nor tender of a Bill of Lading relating to actual speci- è 
E Gosa KB ss a (Ga) naL Tag 
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fic goods, the nature of which was afterwards known. Such 
a repudiation was held to be ‘anticipatory.’ Bankes, L. J. 
said: “It seems to me, after the decision in Braithwatte’s 
case (1) which binds this Court, that where there has been a 
repudiation by way of anticipatory breach, etc.” His view 
seems to be that the second repudiation in Braithwaite s 
case (1) is also an anticipatory breach, and he agreed 
with Greer, J.’s view-_a point into which the other 
Lord Justices refused to be drawn. According to 
them, on the facts, it was a clearer case than Braith- 
maite’s case (1); and that was enough. In my opinion the 
present case is a a fortiori case and the difficulties in under- 
standing Braithwaite’s case (1) need not affect it. It is, in 
my opinion, on all fours with the facts of Taylor v. Oakes, 
Roncoroni and Co. (2). 

The next case I need discuss is British and Beningtons, 
Lid. v. N. W. Cachar Tea and Co. (5). Only Lord Atkinson 
and Lord Sumner delivered judgments. Lords Buckmaster 
and Carson agreed with Lord Sumner. Lord Wrenbury 
merely concurred. On the disposal of the case before them, 
there was no difference of opinion. It was only about the 
proper interpretation of Braithwaite’s case (1) that Lord Sum- 
ner thought some criticism had to be made. Lord Atkinson 
after pointing out that ‘ readiness and willingness ' includes the 
capacity to perform [citing Lord Abinger in De Medina v. 
Norman (6)'] proceeds to cite Lord Mansfield in Jones v. 
Barkley (7) and Lord Campbell in Cort v. Ambergate, etc., Ry. 
Co. (8) for the position that the condition of “ readiness and 
willingness”’ is satisfied by the offer of the plaintiffs 
to perform. The latter case is of a case of ‘ rail- 
way chairs’ which were not actually made but which 
presumably could be made at short notice. He then refers 
to Bratthwaite’s case (1) and quotes Collins, M. R.’s 
opinion with approval. Lord Mansfield’s sentence in the 
case of Jones v. Barkley (7) was then quoted : ‘ The party 
must show he was ready ; but, if the other stops him on the 
ground of ar intention not to perform his part, it is not neces- 
sary for the first to go further. ” Lord Sumner, after remark- 


` ing at p. 70 that the decision in Braithwaite’s case (1) ig not 
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as clear as Scrutton, L. J.’s (both appeared in the case), says 
at p. 71: “ Furthermore, it does not anywhere appear that, 
even if the first cargo might rightly have been rejected, the 
seller could not haye found another exactly conforming with 
the contract, which he might have duly tendered and so have 
put himself right.” This sentence shows that, far from dis- 
agreeing with Bratshwaite’s case (1), Lord Sumner applies its 
principle and does not go in favour of the defendants, even as 
far as Greer, J. in the Law Times case. The only reservation 
he makes is: “ If the sellers had become wholly and finally 
disabled from performing essential terms of the contract al- 
together ` at the time of breach, such a fact is open to the 
defendant in defending a suit for damages, though he did not 
state it at the time of the repudiation and this is 
all that he could have meant when earlier he said: 
“Tf he had repudiated, giving no reason at all, I 
suppose all reasons and defences in the action, partial or 
complete, would be open to him.” He then adds, “ What 
he says is, of course, very material upon the question whether 
he means to repudiate at all, and, if so, how far, and how 
much, and on the question in what respects he waives the per- 
formance of conditions still performable in future or dispenses 
the opposite party from performing his own obligations any 
further” (page 72). 

In my opinion Lord Sumner has not dissented from 
Braithwaite’s case (1) and the last case is good law. The pre- 
sent case is a clearer case. There is no evidence to show the 
nature of the goods in the 10 bales (offered by Ex. C but not 
received by the defendants) and in the 30 bales (offered by 
Ex. D). I cannot assume in favour of the defendants that 
the yarn in these bales is of 24 count only. The only reason 
for such an assumption is that no other yarn (orange dyed at 
Pedlad) exists__an assumption | refused to make at an earlier 
stage of the case in favour of the appellant. I must assume 
that Pedlad factory can supply all counts of yarn (orange 
dyed) and it does not follow from the fact that the 10 bales 
accepted on sth and 14th October are of 24 count, that 
the other bales which have never been identified since could be 
only of 24 count and the 30 bales offered by Ex. D would also 
turn out to be of 24 count. It follows that plaintiffs were 
always not only willing to perform the contract but if, at any 
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time, the goods they delivered turned out not to be of the 
correct kind could have set it mght. All conditions were 
waived by the defendants by their repudiation. In this case 
there is no evidence to support any suggestion that the plain- 
tiffs were totally unable and disabled to perform the contract 
altogether. 3 

It follows that plaintiffs are entitled to a decree for 
damages in respect of the 40 bales. 

On the terms of Ex. B, the dates of breach were 23rd 
September, 1918 (for the 10 bales) and 21st October, 1918 
(for the 30 bales) and it is not open to the plaintiffs to argue 
that the breach was at a later date. On the 23rd the price 
was Rs. 19 per bundle. We have nothing to do with the 
results of the re-sale in March. It follows that plaintiffs are 
entitled to a decree for 200 x 2 plus 600 x 5-14-0, i. €., 3,925 
minus Rs. 1,000 (given as advance), i. e., Rs. 2,925-with subse- 
quent interest at 6 per cent. up to this date and 6 per cent. 
on the aggregate amount from this date to the date of payment, 
getting and paying proportionate costs throughout. 

Reilly, J.: It is admitted that the contract with which 
we are concerned in this case was made on 20th August, 1918 
and was to the effect that plaintiffs should supply to defendants 
at Madura 50 bales of 20 count yam from the Pedlad factory, 
each bale to contain 20 bundles and each bundle to weigh 
10 lbs; and that defendants should take delivery of the bales 
on payment at the rate of Rs. 21 a bundle, that is Rs. 420 a 
bale. Defendants pleaded that one of the terms of the con- 
tract was that- the ço bales should be delivered within a month 
from the date of the contract. An issue was framed on that 
plea but was not pressed by defendants at the trial. The 
Subordinate Judge’s finding in effect was that no time was 
fixed for the performance of the contract by plaintiffs. It 
was therefore plaintifs’ duty to supply the 50 bales within a 
reasonable time. There is undisputed evidence that by their 
notice, Ex. C, plaintiffs informed defendants on 23rd Septem- 
ber, 1918 that 20 bales were ready for delivery at Madura and 
by Ex. D on 21st October, 1918, that the remaining 30 bales 
were ready for delivery there. Defendants took delivery of 
5 bales out of the first lot of 20 bales on sth October, 1918 
and of 5 other bales out of the same lot of 20 on 14th October, 
1918. Defendants did not take delivery of the remaining 
19 bales of the first lot of 20 bales of of the second Jot of 30 
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bales : they did not even inspect these 40 unaccepted bales nor 
did they send to plaintiffs any written communication about 
them. 

There is evidence that out of the To bales of 
which defendants took delivery some of the yarn was not of 
the contract description. D. W. 2, a weaver, has given evi- 
dence that he bought 10 bundles of this yarn from defendants 
and found it to be 24 count yarn, not 20 count. D. W. 3, 
another weaver, says that he bought 10 or 20 bundles of the 
yarn and found it to be 24 count yarn. There is also expert 
evidence that a bundle from one of the 10 bales accepted by 
defendants was found to contain yarn of 24 counts or 26 
counts, according as'the dye was taken into consideration or 
not, and that the bundle weighed only 8 1|2 lbs. instead of 
10 Ibs. D. W. 1, the manager of defendants’ firm, says 
that he complained on 17th October, 1918 to Rayulu, the 
senior partner of plaintiffs’ firm (who died before the trial) 
that the yarn in the 10 bales accepted was not of the contract 
description and cancelled the order for the remaining 40 bales, 
to which cancellation Rayuluagreed. The Subordinate Judge 
says in his judgment that there is good ground for believing 
that D. W. 1 complained to Rayulu about the yarn, but that 
he does not believe that the contract was cancelled by consent, 


as alleged by D. W. 1. It has been argued here for plaintiffs ~ 


that D. W. 1’s evidence that he complained to Rayulu about 
the yarn should not be believed at all, as no question about 
this was put at the trial to plaintiffs’ two gumasthas, P. Ws. 1 
and 2, who are said by D. W. 1 to have been present at his 
conversation with Rayulu. Mr. Ananthakrishna Aiyar for 
. defendants has said nothing about this part of the case, and 
I think that D. W. 1's evidence that he complained about the 
yarn to Rayulu may be disregarded. 


It appears that there was another suit between the parties 
in respect of the 10 bales accepted by defendants. In this 
suit plaintiffs claim damages for breach of contract in respect 
of the remaining 40 bales. It is contended for defendants 
that no damages are due from them as the 4o bales was not 
of the contract description and in effect therefore it was plain- 
tifs who were guilty of breach of contract in respect of these 
bales. It is admitted that defendants never even inspected 
the 40 bales, and the evidence offered in support of this con- 
tention is that which I have mentioned to the effect that somg 
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of the yarn and one of the bundles in the 10 bales which they 
accepted were not of the contract description. I agree with 
my learned brother that from the evidence that a comparatively 
small part of the 10 bales accepted by defendants was not of 
the contract description, we cannot infer anything regarding 
the other 10 bales of the first lot of 20 or regarding the 30 
bales of the second lot. It is true that in the course of argu- 
ments here and also before the Subordinate Judge a contention 
has been put forward for plaintiffs that the subject of the con- 
tract was, not bales of yarn, literally of the contract description, 
but bales of yarn commercially known under that description 
but actually varying from it. The evidence to which plain- 
tiffs’ vakil points to support this contention is clearly insufficient 
and there is no mention of such a contention in the plead- 
ings. I think this contention must be regarded as a false 
move in argument, for which plaintifs cannot be penalised. On 
the evidence we do not know whether the 40 bales in question 
were of the contract description or not. All we know is that 
plaintiffs tendered them in performance of their part of the 
contract and that defendants failed to accept them and even 
to inspect them and merely ignored the tenders. . 


But,. even if we assume for the sake of argument 
that the 40 bales in question were not of the contract descrip- 
tion, the defendants’ position is not really improved. As no 
time has been fixed for the delivery of the bales by plaintiffs, 
if ‘defendants had inspected these 40 bales and had then found 
that they were not of the contract description, plaintiffs would 
have had time to supply other bales in place of those rejected 
and on the evidence there is no reason to suppose that they 
would have found it impossible or even difficult to do-so. : 

It is clear that defendants by their conduct refused to 
accept the 40 bales tendered by plaintiffs without even troubl- 
ing to inspect them or to ascertain whether they were or were 
not of the contract description. Defendants were there- 
fore guilty of breach of contract, for which plaintiffs are en- 
titled to damages. In the circumstances I do not think it 
is necessary for plaintiffs to call in aid the decision in Braith- 
waite’ s case (1). But I may add that in my opinion the weight 
of the decision in Braithwaite’s case (1) as an exposition of law 
has not been affected by either of the later cases mentioned be- 
fore us. As I understand it, the principle of Braithwaite’s 
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case (1) is that, if Æ contracts to buy goods of 
a certain description from B and refuses for other 
reasons to accept goods tendered by B as in per- 
formance of the contract he cannot escape liability 
to pay damages by proving afterwards that the goods tendered 
were not of the contract description. It is true that Lord 
Sumner in Britisk and Beningtons, Ltd. v. N. W. Cachar Tea 
Compuny and others (5) and Greer, J. in Taylor v. Oakes, 
Roncoront and Co.(2)interpreted the decision in Braithwaite s 
case (1) more narrowly ; but their remarks, though to be treat- 
ed of course with the greatest respect, were obiter dicta. On 
the other hand Lord Atkinson i British and Beningtons, Lid. 
v. N. W. Cachar Tea Company and others (5) interpreted 
Bratthwaite’s case (1) in effect as I have stated it. But in the 
present case, as it has not been proved that the 40 bales in 
question were not of the contract description, and as, even if 
they were not of that description, plaintiffs had still time 
to supply others in their stead, the exact interpretation of 
Bratthwatte’s case (1) does not appear to me of immediate 
Importance to us. 


The damages to which plaintiffs are entitled are the dif- 
ference between the contract price of the 40 bales and the 
market price on the dates of the breach less Rs. 1000 paid by 
defendants in advance for those bales. According to Ex. B 
defendants were to take delivery on the day on-which 'they 
received intimation of the arrival of the bales, and in the plaint 
the dates of breach in respect of the two lots of bales have 
been given as 23rd September, 1918 and 21st October, 1918. 
Although plaintiffs allowed defendants some time for the 
removal of the bales and might reasonably do so and although 
defendants were very dilatory in taking delivery of those bales 
which they accepted, I do not think plaintifis can now contend 
that the breach in each case should be assumed to have occur- 
red at some later date and so increase the amount of damages 
Hue to them. I agree that the damages to which they are entitled 
are the difference between the contract price for 10 bales and 
the market price for 10 bales on 23rd September, 1918 plus 
the difference between the contract price for 30 bales and the 
market price for 30 bales on 23rd October, 1918 minus the 
Rs. 1000 paid in advance. On principle I should prefer not 
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to allow interest on the amount so calculated before the date 
of the suit ; but I do not wish to differ from my learned brother 
on that comparatively minor point. I agree that the parties 
should pay and receive proportionate costs in both Courts. 


A. S. V. Decree varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA RAO. 
Sutrame Govinda Rao ... Appellant* (Plaintif) 


vV. 


Anugodu Matada Rudrayya and others ... Respts. (Defts.) 


Civil Procedure Code, 5. 11, Expl. (t0)—Set-of-—Egnitable sei-of—Omis- 
swa to plead—Efect—Principal and agent—Agents suit againsi principai— 
Principal's claim to damages arising ont of same transaction—Omission to plead 
—Effect—Credit given to principal for portion of damages in agent's suit— 
Subsequent suit by principal fer suck damages—Maintainability-—Res judicata. 

The plaintiff was a trader and the defendant was his agent, his duties 
as wach being to purchase goods for the plaintiff, to advance, if necessary, 
moneys for that purpose, to sell the goods so purchased or to despatch them to 
other constituents named by the plaintiff. 

The defendant sued the plaintiff claiming the balance of the amount 
alleged to be due to him on account of advances made by him for purchase 
or goods. In his plaint the defendant gave credit for, ister alia, an item 
which represented, the sale proceeda of 8a bags of chillies belonging to the 
plaintifi The plaintiff contested the suit on the ground that a large som 
was due to him in respect of damages for the unauthorised male of the 82 bags 
above-mentioned, and that if that amount was taken into consideration the 
defendant would be found indebted to him and not he to the defendant. The 
Court called upon the plaintiff to pay Court-fee on the amount claimed by him, 
but he failed to do so, and a decree was paseed in favour of the defendant for 
the amount due to him less the amount representing the sale proceeds of the 
fa bags in question 

Pending the defendanta ewit, dha Santee KA ati 
claiming damages on the ground that the sale of the 82 bags in question was 
unauthorised and contrary to instructions, and the question arose whether the 
plaintifPs suit was barred ander §& 11, Civil Procedure Code. 

Held, that it was not barred. 


The plaintifPs claim to damages was in the nature of an equitable set-off 
and ft was not obligatory upon him to plead it in the defendants suit. 

The fact that in the defendant’s suit the plaint? obtained a portion of 
the damages claimed by him by obtaining credit for the sale proceeds of the 
82 bags in question, though a ground for reducing the amount of damages 
awarded to him in his own suit, will not make the question of his right to 
claim damages res judicata. 


*8 A No. 233 of 193% 11th December, 1944 
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Second Appeal against the decree of the Court of the 
District Judge, Anantapur, in Appeal Suit No. 81 of 1924, 
presented against the decree of the Court of the Subordinate 
Judge of Anantapur in Original Suit No. 15 of 1920. 


B. Somayya for appellant. 
A. Krishnaswami Aiyar for respondents. 


The Court delivered the following 


JUDGMENT : The question to be decided is, whether 
S. 11, Civil Procedure Code, bars the trial of the present suit. 
The facts may be shortly stated. The plaintiff is a trader in the 
Madras Presidency and the defendant is his agent residing in 
the Presidency of Bombay. I shall, in my judgment, refer 
to the plaintiff as principal and to the defendant as agent. The 
duties of the agent were to purchase goods for the principal, 
to advance, if necessary, moneys for that purpose, to sell the 
goods so purchased or to despatch them to other constituents 
named by the principal. The agent filed O. S. No. 356 of 
1919 on the file of the Havari Sub-Court claiming the balance 
of the amount alleged to be due to him on account of the 
advance made by him for purchase of goods. In the plaint 
he gave credit for various sums including an item which repre- 
sents the sale proceeds of 82 bags of chillies belonging to the 
principal. It is this item which has been the subject of con- 
troversy in this appeal. The suit was thus for the recovery 
of the advances made, Jess certain credits which inter alia in- 
cluded the sale proceeds referred to above. After the agent 
filed the suit in the Havari Court, the principal instituted a 
suit in the District Court, Anantapur, claiming damages from 
the agent on the ground that the sale of the 82 bags in question 
was unauthorised and contrary to instructions. The agent 
applied to the District Court under S. 10, Civil Procedure Code 
for a stay of the later suit and it was accordingly stayed. The 
agent's suit in the Havari Court was then taken up and tried. 
The principal raised the contention that a large sum was due 
to him in respect of damages for the unauthorised sale of 82 
bags and if that amount was taken into consideration, the 
agent would be found indebted to him far from his being liable 
to pay the agent any sum. At the trial, the Sub-Judge of the 
Havari Sub-Court directed the principal to pay a Court-fee on 
Rs. 3,053-10-0, the amount which the principal claimed as 
due to him. He, however, failed to pay the Court-fee on the 
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ground that he had already paid the requisite Court-fee on the 
plaint which he filed in the District Court, Anantapur. He 
requested the Judge not to raise an issue in regard to damages 
stating that he intended to have the claim to damages decided 
in the suit at Anantapur. The Sub-Judge of Havari accord- 
ingly gave no decision of the question relating to the unautho- 
rised sale of the 82 bags and passed a decree in favour of the 
agent for a certain sum. The principal has now asked the 
Anantapur Court to proceed with the trial of his own suit. 
The Sub-Judge of Anantapur dismissed the suit on the 
ground that the trial of it is barred under S. 11, Civil Proce- 
dure Code. The District Judge of Anantapur in appeal 
has confirmed the decision of the Sub-Judge. The principal 
has filed the present appeal. 


The point to be decided is whether the question of the 
principal’s right to claim damages from the agent has become 
res judicata. In the previous suit the agent claimed the balance 
due in respect of the advances made by him in the course 
of the agency. There is no dispute that that amount was 
substantially due. The principal’s main defence was that he was 
entitled to set off a certain sum of money as damages on 
account of the sale of the 82 bags in question contrary to his in- 
structions. In effect, the principal admitted the amount due 
and claimed that on account of damages a different sum would 
be payable to him. This amounts to a pleading of a set off. 
But as the sum claimed is not an ascertained sum of money, 
it is no doubt true that O. 8, R. 6, Civil Procedure Code, is in- 
applicable. But if cross demands arise out of one and the 
game transaction or are so connected in their nature and cir- 
cumstances that they can be looked upon as part of one tran- | 
saction, Courts of Equity in England have held that the defend- ' 
ant may be allowed to plead a set-off although the amount may 
be unascertained. The doctrine of equitable set-off has been 
recognised by Indian Courts and it was open to the principal 
to plead in the former suit that an amount was due to him for 
damages. Under S. 11, Explanation 4, any matter which might 
and ought to have been made a ground of defence in the former 
suit should be deemed to have been a matter directly and sub- 
stantially in issue in that suit. There is no doubt that the claim 
to damages might have been a ground of defence in the former 
suit. The question then is, ought the claim to have been 
made a ground of defence or, in other words, was it incumbent 


Ses 
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upon the principal to claim in the previous suit the equitable 
set-off ? I put the question in this way because although the 
principal raised the contention relating to damages in the first 
instance, his failure to have the issue tried leads to the same 
legal consequence as an entire omission to raise the plea. 


It is conceded at the bar that a defendant is not under an 
obligation to plead a kegal set-off and that his omission does 
not preclude him from bringing a separate suit in respect of it. 
But it is urged so far as an equitable set-off is concerned, if the 
defendant fails to plead it, he does so at the risk of the question 
becoming res judicata. I cannot agree to this contention. If 
there is no obligation on the part of a defendant to plead a 
legal set-off, which is a matter of right, I fail to see why he 
should be in a worse position in regard to an equitable set-off 
which originally was merely permissive in character. The 
learned vakil for the agent has relied upon Mahabir Pershad 
Singh v. Macnaghten (1), but a close examination of the facts 
of the case will show that this case does not support his argu- 
ment. It will be seen that the mortgagor in that suit was 
given a decree, for the rents which according to the present con- 
tention ought to have been claimed by way of set-off in the 
previous suit by the mortgagee. The claim disallowed by the 
Judicial Committee was the claim to have the two decrees, the 
decree in the mortgage suit and the decree in the rent suit, 
set-off against each other and to treat as a consequence the 
mortgage decree as of no avail. This is not an authority 
bearing on the question. 


The next case relied upon is Ameenammal v. Meenakshi(2). 
The facts are entirely different and such observations as there 
are in the judgment of Sadasiva Aiyar, J. to the effect that 
it is imperative upon a defendant to plead an equitable set-off 
are obiter and are opposed to the practice and the decisions 
of the English Courts. See Jenner v. Morris (3) and 
25 Halsbury’s, p. 485. Pichi Aiyar v. Subbarayar alias 
Subramania Atyar (4) also supports my view. 


It is not obligatory therefore upon a defendant to plead 
an equitable set-off. But there is a feature in the present case 
which presents some little difficulty. In the agent’s suit he 
gave credit for a certdin item which according to him repre- 





—e ee” 
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sented the sale proceeds of the 82 bags in question. A de- 
cree was passed on the footing that the principal was entitled 
to that credit. The effect of this is, that the principal has 
already obtained by virtue of this decree a portion of the 
damages which he claims he is entitled to. If, in the present 
action, the Court comes to the conclusion that the principal 
is entitled to damages, it will become necessary to reduce the 
amount which otherwise may be awarded to him by the sum 
for which he has obtained credit in the previous suit. In 
other words, if it is held that the question of damages has not 
become nes judicata the principal will, in effect, be allowed to 
split up his claim to damages, and as he has obtained a por- 
tion in the first action the balance will be awarded in the second. 
It is the propriety of this proceeding that has to be decided in 


_ this appeal. There is no Indian case on the point, but the 


law is clearly laid down in English decisions that this procedure 
is authorised. 
In Mondel v. Steel (5) it was held :— 


“ In all actions for goods sold and delivered with a 
warranty, or for work and labour, as well as in actions for 
goods agreed to be supplied according to a contract, it is com- 
petent for the defendant to show how much less the subject- 
matter of the action was worth by reason of the breach of the 
contract, and to the extent that he obtains, or is capable of 
obtaining, an abatement of ‘the price on that account, he must 
be considered as having received satisfaction for the breach of 
contract ; and he is precluded from recovering in another 
action to that extent, but no more.’ To take a concrete in- 
stance, suppose A entrusts his watch to B for repairs to be 
effected. B effects the repairs but breaks the lid and delivers 


the watch to 4. B sues Æ for Rs. ço charges for repairing the : © 


watch. Æ may plead that he is not liable to pay B Rs. 50, 
because he estimates the damage to his watch by the lid having 
been broken at Rs. 125. If Æ’s case is made out the suit of 
B is dismissed. This suit will not bar 4 from claiming in a 
separate action the balance of the damages payable to him, 
namely, Rs. 75. The principle on which this decision is based 
is that in truth there was no dividing of the cause of action, 
but the employer is merely allowed to defend himself by 
showing how much less the subject-matter of the action was 
worth by reason of the breach of the contract. To the extent 
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that he obtains an abatement of price or wages, he must be 
considered as having received satisfaction for the breach of the 
contract and he is precluded from recovering in another action 
only to that extent. The previous suit does not operate as a 
bar to any further extent. This principle applies in actions 
for goods sold and delivered with a warranty as also for work 
and labour. The judgment of the Court which was delivered 
by Parke, B. traces the course of the decisions on this point and 
deals exhaustively with this subject. 


Daves v. Hedges (6) takes the matter a little further. 


The defendant has the option to obtain an abatement in the 


first action, but he is not bound to do so. Hannen, J., who 
delivered his own as well as Blackburn, J.’s judgment, says at 
page 692 m 


“We have, though not without some doubt, come to 
the conclusion that the better rule is, that the defendant has 
the option, if he pleases, to divide the cause of action, and use 
it in diminution of damages, in which case, as Parke, B. says, 
he is concluded to the extent to which he obtained, or was ca- 
pable of obtaining, a reduction, or he may, as in the present 
case, claim no reduction at all, and afterwards sue for his en- 
tire cause of action.” 


Going back to the illustration which I have given, 4, the 
owner of the watch, is not bound to plead in B’s action that he 
is entitled to an abatement. He may allow a decree to be 
passed for the sum claim, namely Rs. 50, and bring a second 
suit for the damages sustained by him, namely, Rs. 125. The 
first action is not a bar to the second suit. Inthe case of 
Daves v. Hedges (6) the process is described as dividing the 
cause of action, but nevertheless the second suit is not held to 
be barred. The point again is very fully considered in the 
judgment. 

Following these two decisions I hold that the question of 
the principal’s right to claim damages from the agent has not 
become res judicata. ‘The Second Appeal is, therefore, allowed, 
the decision of the District Judge is reversed and the suit is 
remanded for trial om the merits.. I make no order as to 
costs. The appellant will have a refund of the Court-fee paid 


on the Memorandum of Appeal in this and in the Lower 
Appellate Court. 
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' As the Subordinate Judge’s Court at Anantapur is not 
im existence at present, the suit will be tried by the District 
Judge of Anantapur. 


A. §. V. Appeal allowed : Suit remanded. 
PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Fort 
William in Bengal.) 


PRESENT -VISCOUNT HALDANE, Lord DUNEDIN AND 
Lorp DARLING. | 
Udoychand Pannalal P Petitioner" 
v. 
P. E. Guzdar and Company oe Respondent. 
Civil Procedure Cede, 1908, S. 110—" Inveloe directly or indirectly some 
clatm er question respecting property ef Ri 10,000 or mere”-—Leave to appoal 
te Privy Ceuncil—Sale of geeds—Breath of contract—Arbitratiow—Ex parte 
euards by arbitraters of purchaser, of Rs. 81,677-6-9 by venders’ arbitrater 
ef Rt 4,953-0-4 te their respecitoe faveurs—Smit te set aride venders award ef 


‘Rt 9,953-0-3—A pplication for special leave to appeal to Privy Councd wader 


S. 110 of the Code. . 


Under a contract for sale of goods between the petitioner and the respond- 
ents which contained a provision for referring disputes to arbitration, a dispute 


aose and croseclaims were made. Certain arbitrators were appointed in a | 


manner directed by the Court; and the arbitrators passed an ex parie award 
in favour of the respondents which was set aside by the Court. The respondents 
picferred an appeal against this order. The petitioner filed a suit -for 
Re 81,677-6-9, the damages claimed in the arbitration proceedings and the 


mit was ordered by, the Court to be stayed pending the disposal of the above | 


appeal or till otherwise the matter was settled by arbitration. Against 
this order the petitioner preferred an appeal. Both appeals were dismissed 
when again the parties betook to arbitration proceedings and differing awards 
were passed by the arbitrators, an award in favour of the petitioner for 
Bs 81,000 odd and another in favour of the respondents for Ra 3,900 odd. The 
former award was set aside by an application to the Court. The petitioner 
then sued to set aside the award for Ra 4,900 odd in favour of the respondents 
which was decreed by the High Court on the original side but disnissed on 
appeal. On an application fdr special leave to appeal to Privy Council under 
8, rro of the Civil Procedure Code, the High Court hawing dismissed the 
application made to it: 

Held, that in the clrrumstances of the case, it was not one in which “ the 
decree or final order involves indirectly some claim or question to or respecting 
property of the value or amount of Rs. 10,000 or upwards within 8. rro of the 
Civil Procedure Code, as even if he succeeded in the appeal, the petitioner 
would have to get rid of the order staying the suit witich had not been appealed 
against, A prayer in the petition for special leave to appeal by which he 
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prayed for an order for leave to appeal against the order for stay would not 
avail the petitioner as he would still have to succeed in that appeal and also 
in the mit on the merits. ‘These contingencies are too remote to bring the 
case within the expression “ property indirectly involved in the issue of this 
suit ” 

Petition for Special Leave to appeal from the order of the 
High Court (28th July, 1922 )staying petitioner's Suit No. 635 
of 1922, and another order of the same Court dismissing the 
petitioner's Suit No. 3423 of 1922 made the 30th January, 
1924. 

By two contracts made the 14th and 24th July, 1919 res- 
pectively, the respondents agreed to sell to the petitioner for 
shipment to the United Kingdom 500 bales of jute, one of the 
terms being that all matters in dispute arising out of the con- 
tracts should be settled by arbitration. The jute was duly 
shipped to the petitioner’s buyers in England, who claimed ar- 
bitration on the ground that it was not of the proper quality. 
Ar arbitration was held in England, and the award of the 
gth January, 1920, found the jute of inferior quality, and gave 
the buyers the option of invoicing it back at the prices therein 
mentioned, which option was in due course exercised, and on 
the 4th February, 1920, thd petitioner sent the respondents a 

bill for Rs. 96,660-5-0, the invoiced back allowance, towards 
which the respondents paid Rs. 15,000 pending the realisation 
of the jute in England. After such realisation the petitioner 
sent to the respondents an account showing a balance of 
Rs. 68,382-8-3 as due, which the respondenta contested, alleg- 
ing that only Rs. 28,827-5-6 was due. A sole arbitrator was 
then appointed, who, on the rsth July, 1920, awarded 
Rs. 13,987-7-0 to the petitioner, which award was, however, 
set aside by the High Court on the 25th October, 1921, with 
certain directions as to the appointment of new arbitrators. 
New arbitrators were then appointed in the manner directed 
by the Court, and their award, dated the 21st November, 1921, 
was set aside also by the Court on the 7th February, 1922, but 
the respondents appealed from this last order. 

On the 20th February, 1922, the petitioner filed a suit 
against the respondents (Suit No. 635 of 1922) for the reco- 
very of Rs. 81,6'77-6-9 made up as follows >. 

RS. A. P. 
68,382 8 3 claimed above. 
13,294 14 6 interest at 6 per cent. 


Total ... 81,677 9 


a a a 
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On the 21st March, 1922, the respondents applied to the 
High Court for a stay of all proceedings in the suit pending 
their aforesaid appeal, and on the 27th April, 1922, this appli- 
cation was granted. The petitioner thereupon appealed 
against this order of stay. On the 19th July, 1922, the Court 
ot Appeal dismissed the respondents’ appeal against the order 
of the 7th February, 1922, which had set aside the arbitrators’ 
award of the 21st November, 1921, and on the 28th July it 
also dismissed the petitioner’s appeal against the order of the 
27th April, 1922, staying proceedings in Suit No. 635 of 1922. 


Then after further disputes as to the fitness of various 
proposed arbitrators, one arbitrator nominated by each party | 
made separate awards ; the petitioner's nominee awarding him 
on the 11th Nov., 1922, the aforesaid sum of Rs. 81,677-6-9 
with interest at 6 per cent. from the 16th February, 1922, 
and the respondents’ nominee om the 6th December, 1922, 
awarding them Rs. 3,953-0-0 plus Rs. 87-8-0 for costs of the 
arbitration. The petitioner thereupon instituted another suit 
in the High Court (Suit No. 3423 of 1922) against the res- 
pondents for setting aside the ex parte award of their arbitra- 
tor, and the judgment of the Court of the 23rd March, 1923, 
decreed that this award be set aside. On the 30th January, 
1924, however, the respondents’ appeal therefrom was allow- 
ed and the suit was dismissed. The petitioner applied to the 
Court for leave to appeal from this judgment, but it was re- 
fused because ‘‘ unless the award in question was set aside, 
the plaintiff's Suit No. 635 of 1922 for the recovery of 
Rs. 81,677-6-9 could not be effective, and the claim for 
damages in that suit is not a claim or question 
respecting property within the meaning of S. 110 of the Civil 
Procedure Code, 1908.” The petitioner then applied to 
the Privy Council for special leave to appeal from both the 
order of the 28th July, 1922, and the 30th January, 1924. 

L. de Gruyther, K. C. and J. M. Partkh for petitioner. 

Sir George Lowndes, K. C. and E. B. Raikes for respond- 
ents. | 
[During the argument, reference wasemade to Macfar- 
lane v. Dechire (1) and Transfer of Property Act, 1882, 
Ch. IT. ] 
ie ee ene ee ee ea eee ee eee 

x. 15 Moore’s P C 187. 
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27th March, 1925. The Judgment of the Board was 
delivered by 


Lord DuNeEpIN : The question raised by this petition 
is as to the meaning of S. 110 of the Civil Procedure Code. 
The circumstances which have given rise to it are peculiar and 
complicated. They arise out of a contract for sale of goods 
made by the respondents with the petitioner. In the con- 
tract of sale there was a provision that all disputes arising out 
of the sale should be settled by arbitration. A dispute did 
arise and cross-claims were made. ‘The parties commenced 
arbitration proceedings, but disagreed as to appointment of 
arbitrators. An arbitrator appointed by the respondents 
made an ex parte award in their favour, but this was set aside 
by the Court. New arbitrators chosen in a manner. ordered 
by the Court were then appointed. Another ex parte award 
was made and this also was set aside. Against this order 
setting it aside the respondents appealed. The petitioner 
then filed a suit claiming the damages he had sought in the 
arbitration. This was met by an application to stay the suit 
pending the disposal of the above-mentioned appeal, or other- 
wise until the matter was settled by arbitration. The High 
Court granted the stay. The petitioner appealed against 
that order. The Court of Appeal then took up this appeal 
and the appeal before mentiored and it dismissed both appeals, 
the date of the dismissal of the last-mentioned being the 28th 
July, 1922. The parties then again betook themselves to 
arbitration. Again the arbitrators were unable to agree and 
ex parte awards were made, one in favour of the petitioner for 
Rs. 81,000 odd, the other in favour of the respondents for 
Rs: 3,900 odd. 


On the sth December, the High Court, on the application 


of the respondents, set aside the award in favour of the ° 


petitiomer. The petitioner then raised a suit to set aside 
the award in favour of the respondents, and it is in this suit 
that the petition comes before the Board. The High Court 
in its original jurisdiction set it aside, but on appeal the Appeal 
Court reversed and dismissed the suit. The petitioner applied 
for leave to appel, but this was refused upon the ground 
that the sum involved was neither directly nor indirectly of 
the value of Rs. 10,000. 


The only question, therefore, is whether the case falls 
within the words of S. 110 ; that section is as follows :— 
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110, In each of the cases mentioned in clauses (a) and ($) of 8. 109, the 
amount or value of the subject-matter of the mit in the Court of first instance 
must be ten thousand rupees or upwards, and the amount or value of the subject- 
matter in dispute on appeal to His Majesty in Counail must be the same sam 
or upwards, 

or the decree or final order must involve, directly or indirectly, some claim 
or question to or respecting property of like amount of value, 


and where the decree or final order appealed from affirms the decision of 
the Court immediately below the Court passing such decree or final order, the 
appeal must evolve some substantial question of law. 


Now, it is clear that the present case does not fall under the 
first paragraph because the actual subject of the suit is only 
Rs. 3,000 odd. Nor does it fall under sub-section (c) of 
S. 109, which is as follows :— 

(c) from any decree or order, when the case, as hereinafter provided, 
is certified to be a fit one for appeal to His Majesty in Council, 
because it has not been certified. It is, therefore, if at all, 
under the second paragraph of S. 110. The learned Judges 
of the High Court have held that it does not so fall upon the 
ground that here what is affected directly or indirectly is not 
property. The appellant argued that it must be property be- 
cause the right which the petition has to make good was the 
claim of right which, in the nomenclature of English Law, is 
called a chose in action, and because the transference of such 
rights is dealt with in the Transfer of Property Act. 


Their Lordships are not inclined to attempt any precise 
definition of the word “property.” The Civil Procedure 
Code has not done so, and any definition might not be found 
in the future precisely to fit the circumstances which the kalei- 
doscope of actual experience may produce. But they think 
that the present is not a case where the issue of this suit can 
be said directly or indirectly to involve other property. Let 
the situation be considered. If this appeal were allowed and 
were successful, what would be the position? The petitioner 
would indeed get rid of his present liability to pay Rs. 3,000, 
but that is the subject-matter of the suit and is not of the 
value of Rs. 10,000. What, then? ‘The first thing that 
he would have to do would be to get rid qf the judgment of 
the 28th July, 1922, staying his suit. Against that judgment 
he did not appeal, and he feels that so much that he has 
appended to the present petition a further prayer to be allowed 
to appeal against that order. He would have to be success- 
ful in that appeal and then also he would have to succeed on 
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the merits of his suit, and not till then would he be in possession 
of anything tangible in the way of money. 

Their Lordships think that this is not really consequential 
on the present decree and too remote to be entitled to the 
description of being property indirectly involved in the issue 
of this suit. It must always be kept in view that no real 
mischief can arise from not allowing a very wide construction 
` of the section, because such cases, if worthy of being tried by 
a higher tribunal, can always be dealt with under sub- 
section (c) of S. 109. 

Their Lordships will humbly advise His Majesty to 
refuse the prayer of the petitioner with costs. 

Solicitors for petitioner: Downer, Johnson and Co. 

‘Solicitors for respondents : Watkins and Hunter. 

A. de M. Prayer refused. ` 

i eee 
PRIVY COUNCIL. 

(On Appeal from the High Court of Judicature at Bombay. ) 


PRESENT -_Lorp ATKINSON, LORD CARSON, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Sevak Jeranchod Bhogilal and others A ppellants* 
v. 
The Dakọre Temple Committee and others... Respondents. 


Civil Precedure Code, Ss. 47, 109 and 110—Religious endowment—Scheme 
for managemen! framed by the Privy, Councith—Raules framed by the Temple 
Committee under the Scheme subject te sanction by the District Couth—Power 
under the Scheme of the High Court te alter, modify or add thereto under the 
Schemce—A ppeal from the District Judge's sanction of the rales—-Whether lies 
under S. 47 of the Civil Procedure Code—Appeal to Privy Council from the 
decisten of the High Court, whether competent under S3. 109 and 110—Letters 
Patent of the Bombay High Court, cl. 39—“ Judgment,” meaning of. 


Pursuant to a Scheme prescribed by a decree of the Privy Council in 1912, 
which empowered the Committee of a Temple in Ahmedabad to frame Rules for 
its management, etc., subject to the sanction of the District Judge of Ahmedabad, 
and to alteration, modification, or addition thereto by the High Court at Bombay, 
the Committee duly drew up certain Rules, which, with some modifications, were 
eanctioned by the District Judge. Various interested parties appealed from 
this order of sanction to the High Court, where they also simultaneously filed 
applications for modification of the Rules under the clause reserving power in 
that behalf in the Scheme. The High Court omitted to exercise its powers 
under the Scheme for alteration, modification, or addition to the Rules but in 
the absence of opposition to the appeals being treated as coming under 


*P C Appeal No. 95 of 1926. goth March, 1925. 


R4 


26 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


S 47 of the Civil Procedure Code, 1908, heard and adjudicated 
on the appeala It also granted a certificate to the appellants under 
S. 110 of the Civil Procedure Code that the case was a fit one for appeal to 
His Majesty in Council. 

Held, the case did not come under 8. 47 of the Code, but under the spectal 
jurisdiction conferred on the Courts by the terms of the Scheme of rọra, and 
that, in consequence, no appeal iey from either the District Judge to the High 
Court, or from the order or decree of the High Court to the Privy Council. 

The term “ judgment” in 8. 39 of the Letters Patent of the a8th December, ' 
1865, means, in civil cases, a decree, and not a judgment in the ordinary sense. 

Appeal from a decree of the High Court (11th April, 
1919) varying a judgment and order of the District Judge, 
Ahmedabad (22nd September and 5th December, 1914). 

In 1880 certain Gors and representatives of the family 
of the Tambekars of Dakore had sued the Sevaks for an 
account of the management of the Temple of Shri Ranchhod 
Raiji at Dakore, the appointment of a Receiver, and the settle- 
ment of a scheme of management. The decree of the High 
Court in that suit [Manohar Ganesh Tambekar v. Lakhmiram 
Govindram (1)] was appealed from by the Sevaks, 
who also in the meantime since 1883 issued rules 
prohibiting, except upon payment of fees for passes, 
entry into the Nij Mandir (Holy of Holies) and 
consequently, in 1887, 208 Trawadi Mewada Gors of Dakore 
brought a second suit against 133 Sevaks to set aside these 
rules and to establish their right of free access to the shrine. 
The Assistant District Judge, Ahmedabad, made a decree in 
1888, which was confirmed on appeal by the High Court in 
1890 [Kalidas Jivram v. Gor Parjaram Hirji (2))]. Subse- 
quently, in 1899, the Privy Council dismissed the appeal in the 
first suit [Chotalal Lakhmiram v. Manohar Ganesh Tambe- 
kar (3)]. Eventually, in September, 1906, the High Court 
sanctioned a scheme of management of the Temple, which, 
with certain modifications, was confirmed by the Privy Council 
in 1912 [see Sevak Kirpashankar v. Gopalrao (4)] ; and 
cl. 12 (7) whereof provided that 

“The Committee shall have power.......-. to have all the rules framed 
by them sanctioned by the District Court of Ahmedabad to the intent 
that the rules, when sanctioned, shall have the seme force as if they were part 
of the Scheme ;” . r 


and cl. 20 provided that... 
“The provisions of this Scheme may be altered, modified, or added 
to, by an application to Hie Majesty's Court of Judicature at Bombay.” 


1. (1887) I L R 1a Bom 247. a. (1890) IL R15 Bom 409 at 414. 
3. (1899) I L R 24 Bom. 50. 4. (1912) 15 Bom LR 13. 


è 
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The Temple Committee thereupon submitted on the 3rd 
January, 1914, to the District Judge, Ahmedabad, certain 
rules framed by them under cl. 12 of the Scheme. The 
Sevaks (appellants) filed their objections thereto, and, after 
the hearing, the District Judge on the sth December, 1914, 
sanctioned the rules with certain modifications. The Sevaks, 
the Gors, and various other interested parties filed appeals 
against this order (Appeals Nos. 75, 76, 78, 79, 80, 121, 
122, 149, 206 and 223 of 1915. purporting to be under S. 47 
of the Civil Procedure Code, 1908), and also concurrently 
Applications (Nos. 289.290 and 397—399 of 1915) for 
modification, under cl. 20 of the Scheme, of the rules sanction- 
ed by the District Judge. On the 1rth April, 1919, the 
High Court (Scott, C. J. and Hayward, J.) gave judgment 
, on the appeals varying the decree of the District Judge by 
amending the rules in certain particularized respects, but made 
no order on the applications; which they considered filed ex 
majore cautela. They directed a vakil of the High Court 
(Mr. Ratanlal) to formally make the amendments to the 
rules in the sense indicated, after consultation with the pleaders 
of the parties ; and this was done, and the new draft rules 
so drawn up were sanctioned on the 22nd September, 1919, 
and a formal decree, dated the 11th April, 1919, was then 
drawn up with reference to all the aforesaid appeals. The 
Sevaks thereupon, with special leave granted on the 2oth 
March, 1920, appealed therefrom to His Majesty in Council. 

Sir George Lowndes, K. C. and E. B. Raikes 
for the 2nd and 3rd respondents took a preliminary 
objection as to the competency of the appeal. The order of 
the 1rth April and 22nd September, 1919 is not 
appealable as by the Scheme of 1912 the High Court was 
the Court of ultimate jurisdiction in the framing of the rules, 
and orders connected therewith are not orders falling under 
S. 47 of the Civil Procedure Code, 1908. Hence, the High 
Court was wrong in according the appellants leave to appeal 
from the said orders, and in certifying on the 20th March, 
1920, that this was a fit case for appeal to His Majesty. 5. 39 
of the Letters Patent of the 28th December, 1865, cannot 
cover the case. 

A.M. Dunne, K. C. and W. Wallach for ist respondent 
adopted the same arguments. 

L. de Gruyther, K. C. and J. M. Parikh for appellants -_ 
In all civil matters the High Court has appellate jurisdiction 


Temple 
Committee. 
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over inferior Courts, and under S. 110 of the Civil Procedure 
Code, 1908, appeals from the orders of the High Court lie 
to His Majesty’s Privy Council. It is now too late for the 
respondents to question the legality of the orders of the in- 
ferior Courts in India, as all parties submitted to their 
jurisdiction without query. 

30th March, 1925. The Judgment of the Board was 
delivered by 

SIR JOHN Edge : This case has come before their Lord- 
ships in the form of an appeal to His Majesty in Council 
from an order of the High Court of Bombay. On the 31st 
March, 1920, the High Court certified that the appeal involved 
a ba al question of law and was otherwise a fit one for 
appeal to His Majesty in Council, and on the 26th July, 1920, 
the High Court admitted the appeal and ordered notice to be 
given to the respondents. The question which their Lord- 
ships have to consider is whether the appeal lay. For that 
purpose it is necessary to refer as briefly as possible to the 
history of the case to see if any appeal in this case to His 
Majesty in Council arose or was admissible. 


The case relates to the management of a public Hindu 
temple at the village of Dakore which is within the jurisdiction 
of the Court of the District Judge of Ahmedabad. In the 
temple is installed the idol of Shri Ranchhod Raiji, which is 
much revered by Hindus. Disputes arose as to the manage- 
ment of the temple and at least two suits were brought in res- 
pect of the management, one of which came on appeal to His 
Majesty in Council as to a scheme for the management which 
had been sanctioned by the High Court of Bombay. On 
the 14th May, 1912, the Board, having made some alterations 
in the scheme and having advised that the scheme, as altered 
should be affirmed, His Majesty with the advice of His Privy 
Council, confirmed the scheme, as altered by the Board, and 
made an Order in Council accordingly. 


The Dakore Temple scheme so confirmed by His 
Majesty's Order in Council of the 14th May, 1912, provided, 
amongst other things, for the appointment of The Dakore 
Temple Committee to consist of five members who should be 
Hindus professing faith in Shn Ranchhod Raiji, and empower- 
ed the Committee to take the Temple property into their cus- 
tody and to make rules for the guidance of their business and 
for the management of the Temple and for other purposes. The 
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purposes for which such rules might be made were specified 
in cl. 12 of the scheme, and it was provided that the rules, when 
sanctioned by the District Court of Ahmedabad, should have 
the same force as if they were part of the scheme. 

CI. 20 of the scheme, as confirmed by His Mayjesty’s 
Order in Council, is as follows +_ 

“ao, The provisions of this scheme may be altered, modified, or added 

tn, by an application to His Majesty's High Court of Judicature at Bombay.” 

The Temple Committee, having been duly appointed, 
framed a body of rules, as the Committee was empowered to 
do, and those rules came before Mr. B. C. Kennedy, as the 
District Judge of Ahmedabad, for the sanction of his Court, 
and he, on the sth December, 1914, made certain alterations 
in the rules, and, as altered by him, sanctioned the rules. On 
the 23rd March, 1915, certain members of the Trawadi 
Mewada Brahmin caste, who had exercised certain rights in 
the temple or were otherwise interested in the management 
of the temple, presented to the High Court of Judicature at 
Bombay an “ Application under cl. 20 of the scheme for modi- 
fication of the rules sanctioned by the District Judge.” To 
that application the managing member of the Temple Com- 
mittee and another were made respondents. The sanction 
given by the District Judge to the rules was apparently con- 
sidered in the High Court, although erroneously, to be .an 
Order made under S. 47 of the Code of Civil Procedure, 1908, 
and appeals from it were presented to the High Court at 
Bombay. The appeals, and the application, came before a 
learned Judge of the High Court for disposal, and he, obvi- 
ously doubting that the appeals lay, said in his judgment of 
the 22nd September, 1919, as follows — 

“These appdals and applications relate to the rules which have been 
framed under cl. 12 of this scheme and sanctioned in 1914 by Mr. Kennedy, 
the District Judge of Ahmedabad. The appeals lave been filed as appeals 
from orders in execution passed under cl. 1a (7) of the scheme by the District 
Judge of Abmedabad. We think we ought to deal with them as such as no 
objection has been taken. No orders need therefore be passed on the applica- 


tions filed ex majore cautsla as applications under cl. 20 of the scheme reserving 
general power of interference to the High Court.” 


Thereupon the learned Judge wrote and delivered a 
judgment in which he expressed his views as to the rules which 
had been sanctioned by the District Judge. The appeals 
to the High Court did not lie and should have been rejected. 

The learned Judge should have remembered that parties 
cannot by acquiescence or consent confer upon a Court a juris- 


gir John 
Edge. 


P.C, 





Sevak 
Jeranchod 
Bhogilal 
9. 
The 
Dakoro 


Temple 
Committee. 


Sir John 
e. 
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dicton which it has not got. The High Court at Bombay 
had power conferred upon it by cl. 20 of the scheme confirmed 
by His Majesty’s Order in Council upon an application made 
to it with that object to alter, modify or add to the rules sanc- 
tioned by the District Judge, but it had no other power, and 
that power it did not exercise ; it may, however, still be exer- 
cised upon application properly made to it. 

There was no right of appeal to His Majesty in Council 
from the judgments of the High Court of the rith April, 
1919, and 22nd September, 1919, or from any decrees which 
were drawn up, except on the sole ground that the judgments ` 
or decrees were incompetent. The term “ judgment ” in the 
Letters Patent of the High Court means in civil cases a decree 
and not a judgment in the ordinary sense. This appeal to 
His Majesty in Council should not have been admitted. 

Their Lordships will humbly advise His Majesty that 
this appeal should be allowed and ‘the judgments or decrees 
be set aside, as these judgments appealed from were incom- 
petent. There will be no costs of this appeal. 

Solicitors for appellants : T. L. Wilson and Co. 

Solicitor for 1st respondent: Æ. Dalgado. 

Solicitors for and and 3rd respondents: Downer and 
Johnson. 


A. de M. Appeal allowed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at 
Fort William in Bengal.) 
PRESENT :_LorD SHAW, Lorp BLANESBURGH, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Pramatha Nath Mullick ... Appellani* 
v. D ie aa 
Pradyumna Kumar Mullick and another ... Respondents. 


Hindu Lawo-—-Worthip ef household idels (Thakuri)—Contrel by founder's 
(shabait’'s) heirs—Dedication of property te idelx—Removal of idols from didi- 
cated shrine—Representation of idels, and of female members of feunder’s 
family im litigatton-—Right of founder and his successor te appoint shebait. 

A Hindu family idol is a juristic entity, capable of suing and being sued ; 
aud its interests are attended to by the person who has the deity in his charge 
and who is, in law, its manager, with all powers of management of the estate 


*P.C Appeal No. 59 of 1924. 28th April, 1935. 
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of an infant heir. The duties of piety, from the time of consecration, are 
duties to something existing, which, though symbolizing the Divinity, has 
legally the status of a separate juristic persone. Its position and rights must, 
therefore, as regards dts preservation, maintenance and worship, be in the 
charge of a human being, who is the shebati (ministrant), custodian of the 
idol, and manager of its estate. 

Such idols are not moveable chattels or subjects of property, nor is 
their destruction, degradation, or injury within the power of the custodian for 
the time being. 

Rambrahma Chatterjt v. Kedar Nath Banerji, 36 Cal L J 478; Kheiter 
Chunder Ghose and ethars v. Haridas Bundopadhya, 1 LR 17 C 557 ; Gossames 
Sree Greadharreejes v. Rumanlolljee Gossames, 16 1 A 144 ; Jagannath Prasad 
Gupta v. Ranjit Singh, I L Ras C 354; SAsoraten Kuswari v. Ram Pargash 
and ethers, I L R 18 A 227; and Musammat:Jai Bansi Kumar v. Chatter 
Dkari Siagk, 5 Beng L R 181 referred to. 

The will of the idol in regard to ‘Its location must be respected ; and it 
is open to an idol, ecting through its shebait, to conduct its worship in its own 
way at ite own place, provided the acts of the shebalt, expressive of ite will, 
are not inconsistent with the reverent and proper conduct of its worship by 
those members of the founder's family who render service and pay homage to it. 

Fach of the owners of a joint right of performing the worship of an idol 
is entitled to perform his worship in due rotation or by tarns. 

The founder, at any time before kis death, or his successor likewise, may 
confer the office of shebait on another. 

Tn Htigntion slats. iv die cuutiul Wil Wheship ot a Hindu idol, sut valy 
the shebaits, but (the idols themselves, by a disinterested next friend and the 


female members of the founder's family, must be adequately represented before 
the Court 


Mitta Kunth Audhicarry v. Neeruajun Audhicarry and ethers, 14 Beng L 
K 166 referred to. 


Appeal from a decree (roth April, 1923) of the High 
Court, Appellate Jurisdiction (Sanderson, C. J. and Richard- 
son, J.) reversing a decree of the same Court, Original Juris- 
diction (Greaves, J.) made the rst June, 1922. 


The facts and arguments appear sufficiently from the 
judgment of their Lordships. 


A. M. Dunne, K. C. and $. Hyam for appellant. 


L. de Gruyther, K. C. and J. M. Parikh for respondents. 


[In addition to the authorities referred to in their Lord- 
ships’ judgment, thesfollowing were also cited in the course 
of the argument —— 


Subbaraya Gurukkal v. Cliellappa Mudah (1), Ram- 
sundet Thakur v. T. C. Tarkorutium (2), Rajeswar Mullick 


1 (1881) ILR4M 315. a. (1873) 19 WR 28. 


P, C. 


maree 


Pramatha 
Nath Mullick 


p. 
Pradyumna 
Kumar 

Mullick. 


i: 
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Nath Mullick 
v 


Prad yomna 
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Mullick. 
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Lord Shaw. 
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v. Gopeswar Mullick (3), Girijanund Datta Jha v. Sailajarund, 
Datta Jha (4)and Jagat Mohini Dasi v. Sokhimoni Dasi (s Y]. 


28th April, 1925. The Judgment of the Board was 
delivered by 

Lord SHAW : The questions raised by this appeal are 
of a wide and ‘general importance. They have reference to 
the control and worship of a Hindu family idol. It may be 
explained that although one idol is referred to, called of course 
the Thakur, there were two others, the Thakurani, a female 
idol referred to in some of the papers as the consort of the 
Thakur, and there was also a third, a sacred or deified stone 
called the Salgram Sila. ‘These three idols became the objects 
of the pious worship of the family of the founder, M l 
Mullick, who originally installed them. But the points 
the case can be more simply treated by referring to the one, 
namely the principal idol, the Thakur. 


The appeal is from a decree, dated the toth April, 1923, 
made by the High Court in Calcutta in its Civil Appellate 
Jurisdiction reversing a decree, dated the 1st June, 1922, made 
by the same Court in its Original Civil Jurisdiction. 

The case was argued at great length, and a large mass 
of authorities was cited. 


Before entering upon the legal questions which were 
debated, their Lordships think it not inadvisable to state the 
family history, in so far as it concerns the installation of this 
idol. It was established and consecrated many years ago by 
a wealthy Hindu inhabitant of Calcutta, Babu Mutty Lal 
Mullick, im his family dwelling-house, in a Thakur Ghar, or 


room therein, set apart for worship. 


Mutty Lal Mullick died in 1846 leaving a widow, Ran- 
ganmoni, and an adopted son, Jadulal, then two years of age. 
He left a will, dated 17th August, 1846 (shortly before his 
death). He had for some time prior to his death set up and 
established and consecrated the idol, and no doubt is thrown 
upon the fact that the idol so installed became unquestionably 
the object of worship by himself and the family. The will 
provided that his widow should be the malik or proprietor and 
attorney, for the protection and care of the whole of his estate 
until his adopted son Jadulal attained the age of 20, and the 


s. (1907) 12 C W N 328. 4. (1896) I L R as C 645. 
5. (1871) 14 Moore’s Ind App 289. 
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enumeration included the Sri Iswar Thakurs, Thakuranis, etc., 
established by him and ancestorial. 


Upon the adopted son attaining 20 the property was to 
be made over to the son as his heir. There was a power to 
the widow in case the adopted son died without issue to adopt 
another. A gift was made to the widow of one lac of rupees, 
together with various jewels and silver with right of residence 
in the family residence. With regard to the maintenance and 
worship of the idol certain funds, amounting to Rs. 600 a 
month, were to be drawn by the widow and therewith she 
was to defray the expenses of the idol’s Sheba (or worship) 
and for religious festivals and ceremonies, ''in the method that 
I have paid and defrayed the same hitherto.” Upon the 
adopted son attaining 20 the widow was to “ make over the 
whole of the property to him fully and he will in a like manner 
protect the whole of the property and effectuate the Kreah 
Karmas, or religious acts and ceremonies.” 


It seems accordingly clear that in Mutty Lal Mullick’s 
lifetime the idol was, as already stated, established as a house- 
hold god ; and the pious founder, narrating his own upkeep 
and maintenance of the deity, gave funds in order that those 
should be continued ; and he prescribed the duty of continuance 
to the widow during the adopted son’s minority and upon the 
son thereafter during his life. 


One of the questions emerging at this point, is as to the 
nature of such an'idol, and the services due thereto. A 
Hindu idol 1s, according to long established authority, found- 
ed upon the religious customs of the Hindus, and the recogni- 
tion thereof by Courts of Law, a “ juristic entity.” It has 
a juridical status with the power of suing and being sued. Its 
interests are attended to by the person who has the deity in his 
charge and who is in law its manager with all the powers 
which would, in such circumstances, on analogy, be given to the 
manager of the estate of an infant heir. It is unnecessary to 
quote the authorities ; for this doctrine, thus simply stated, is 
firmly established. 

A useful narrative of the concrete realities of the posi- 
tion is to be found in the judgment of Mukerji, J. in Ram- 
brahma Chatterzi v. Kedar Nath Banerji (1) — 

“We need not describe here in detail the normal type of continued 
worship of a consecrated image—the sweeping of the temple, the process of 


1. (1923) 36 CL J 478 at 483. 
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nearing, the removal of the previous day’s offerings of flowers, the presenta- 
tion of fresh flowers, the respectful oblation of rice with flowers and water, 
and other like practices It is safficient to state that the deity ia, in 
short, conceived as a living being and is treated in the same way as the master 
of the house would be treated by his humble servant. The daily routine of 
life is gone through with minute accuracy ; the vivified image is regaled with 
the necessarice and luxuries of life in due succession, even to the changing of 
clothes, the offering of cooked and uncooked food, and the. retirement to rest.” 
The person founding a deity and becoming responsible 
for these duties is de facto and in common parlance called She- 
bait. This responsibility is, of course, maintained by a pious 
Hindu, either by the personal performance of the religious rites 
or__as in the case of Sudras, to which caste the parties belong- 
ed__by the employment of a Brahmin priest to do so on his 
behalf. Or the founder, any time before his death or his 
successor likewise, may confer the office of Shebait on another. 


Under the will of Mutty Lal Mullick he did not adopt 
the latter course, but he acted as Shebait with the Brahmin 
assistance referred to. After his death his widow officiated 


similarly as the ministrant of the worship, and she used, as 


directed, the endowed funds specially destined for the upkeep 
and worship of the deity. After the adopted son Jadulal 
reached the age of 20 he then became de facto the person, 
charged with the same duties, to be performed as fully as his 
adoptive father and mother had performed them. 


It must be remembered in regard to this branch of the 
law that the duties of piety from.the time of the consecration 
of the idol are duties to something existing which, though 
symbolising the Divinity, has in the eye of the law a status as 
a separate persona. The position and rights of the deity 
must, in order to work this out both in regard to its preserva- 
tion, its maintenance and the services to be performed, be in 
the charge of a human being. Accordingly he is the Shebait 
custodian of the idol and manager of its estate. And so, 
paying proper respect to the religious proprieties of the case, 
the father, mother and adopted son were successively and de 
facto ministrants and custodians of this idol. 


The period during which this state of matters existed was 
in the narrative from anterior to 1846 till the year 1864. The 
widow’s charge of the affairs of the idol had come to‘an end; 
and Jadulal the son’s period of administration, he having 
reached the age of 20, had begun. Jadulal died in the year 
1894. What had happened during his period of administra- 
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tion was this : that in 1881 he enlarged the old family dwell- 
ing-house containing the Thakurbari in which the household 
gods had hitherto resided and were worshipped. He had 
erected a puja dalan for the worship of all the family Thakurs, 
including the three referred to, that is to say, instead of one 
house with its Thakurbari for the family, two houses were 
erected on adjoining plots of ground and between these the 
puja dalan was erected, having a private entrance from each 
of the private dwellings so that the family worship was com- 
ducted with due decorum and propriety in what was practically 
an annexe to either house. 


Two other events occurred which are important during 
this period of Jadulal’s regime. In 1888 he executed a deed 
of trust providing particular premises for the location and 
worship of the deities in the puja dalan aforesaid. The 
terms of this deed are the centre of the contentions raised by 
the parties in the appeal and will be more particularly herein- 
after referred to. The other fact affecting this period was 
that in the year 1891 Ranganmoni, the widow of Mutty Lal 
Mullick, died. She made a very large endowment in favour 
of the family idol, amounting to about one lac of rupees. By 
her will she appointed Jadulal her executor and trustee and 
she made a disposition of her property in these terms >. 

“I give and devise my tenanted land, No, 129, Bowbazar Street in 
Calcutta, to my said trustee, his heirs and representatives to be held by him 
and them upon trust, to apply the rents and income thereof, after providing for 
the payment of taxes and other outgoings, in the performance of the daily and 
periodical worship of the idol, consecrated by my late husband, called Radha- 
Shammunder, such worship to be performed py my mid son and his descendante ” 

Jadulal died in 1894, leaving issue three sons and: four 
daughters. The estates were large, and a suit for partition 
among the three sons ensued. Questions of importance were 


raised as to :_. 
(1) The provisions of Jadulal’s will; and 
(2) ‘The endowment by Ranganmoni. 

On the former head the disputes and differences were sub- 
mitted to the arbitration of the late Mr. W. C. Bonnerjee, 
who delivered an award in 1899. That award was made a 
rule of Court. In the partition proceedings, Mr. Bonnerjee 
declared that the three sons, as Jadulal’s heirs, were entitled 
to the residue of the father’s estate in three equal shares. He 
allotted one of the two houses to the first son, another to the 
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third son, and, in regard to the second son, the present appel- 
lant, he was, so-to speak, paid out in money in order that he 
might erect a desirable residence for himself. Among other 
trusts declared in Jadulal’s will was the following, namely 2. 

The trust for the worship of the said Jadulal Mullick’s hereditary 


Goddess Sri Sri Singheabehini Debi and other family deities during his turn 
or pale of worship. 


It is to be observed that, although the turn or pala of 
worship as amongst the three sons was recognised in-that part 
of the award the idols in question in this case were not named. 


In a subsequent part of the award various turns of wor- 
ship were given to the sons in order. As to the Thakur- 
bari, or puja dalan, plans were referred to, and it was declared 
to be the joint property of the three sons. Prohibition was 
made against the two sons vested in the adjoining properties 
raising any structure or building of any kind which might in- 
terfere with the joint property. The situation created by this 
deed accordingly was that, while the deities were not named, 
the joint property of the three sons in the house dedicated 
to the idol was declared and the system of worship by turn or 
pala was established. 


With regard to Ranganmoni’s estate and endowment, a 
suit was brought in 1904, and in June, 1905, it was decreed 
that a scheme should be framed for carrying on the varied 
trusts of the lady’s will and, subject to provision being made 
therefor, her estate should be divided into three equal shares 
among the plaintiff and defendants in this suit. A commis- 
sion was accordingly issued to Babu Bhupendra Nath Basu to 
frame a scheme of worship and to partition the residue. This 
was done by return to the commission, which appointed the 
worship of Thakur Sri Sri Radha Shamsunderji, the idols in 
question in this suit, in the following terms -— 

“I direct that the sheba and worship of the Thakur Sri Sri Radha- 
Shamsunderyu and of the Thakur located at Mahesh and Brindaban and the 
Ekodistha sradh will be performed by the parties and their heirs by turns of 
one year each, the first turn commencing from the 1st day of Baisakh in the 
Bengali year 1317 and ruch ‘first turn shall devolve on the said Pradyumna 
Kumar Mullick and his heirs, the second turn commencing from first day of the 
month of Baisakh 1418 shall devolve on the said Pramatha Nath Mullick and 
his heirs, and the third turn commencing from the first day of the month of 
Baisakh 1519 shall devolve on the said Manmatha Nath Mullick and his heirs, 
and s on by rotation. On the demise of any one of the parties, his heirs 
will become entitled to his turn of worship, and the party having the turn of 
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worship will perform such worship without any interference by any of the 
other parties.” 


The family very sensibly acted in accordance with the 


rules set down in these proceedings. The practical result - 


was that the parties, now judicially separated, continued the 
worship of the idols. The idol was, of course, not removed 
by the parties during their period of worship or pala because 
in the building as constructed the idols were located as men- 
tioned in a building adjoining their respective houses. 


In the year 1910.11 the second son’s establishment was 
setup. The idol was removed to his house in connection with 
certain festivals considered suitable for the occasion and, after 
these were concluded in February, 1911, was brought back to 
the puja dalan. In May, 1911, the second son’s year of 
pala, or turn of worship, came round and the family idol was 
removed to the Thakurbari of his house and family worship 
continued there for one year. In 1914 the same thing occur- 
red, the first respondent being still an infant. It is not 
suggested in any part of the case that these temporary trans- 
fers of the location of the family idol (such temporary trans- 
fers on occasions of festivals are familiar in the community) 
were not conducted with complete reverence and propriety 
and without interruption of the ordinary daily services tendered 
to the idol or any of the rights connected with its worship. 
In short, the results of the partition suit, the interpretation of 
the wills of Jadulal and Ranganmoni, and the awards made 
therein, were so far worked out without defect or friction. 


When the appellant’s pala, however, again came round, 
namely in 1917, the transfer of the idol by him as before to 
his Thakurbari was objected to by the first respondent, who 
had now attained majority (with whose objection the third 
son concurs) ; and the broad question in this appeal is whe- 
ther that objection is well founded in law. 


In substance the objection is founded upon the deed exe- 
cuted in 1888 by Jadulal. 

The argument in the Appellate Court is thus recorded by 
Richardson, J. — ° 


The learned Standing Counsel, Mr. B. L. Mitter, founding on Mutty 
Lal’s will, argued that the testator treated the idols or images which he hed 
et up as his personal property and left them absolutely to Jadulal. When 
pushed, Mr. Mitter said that Jadulal might, If he had so pleased, have thrown 
them into the river. 
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The Appellate Court rejected that proposition. And 
this Board can give no countenance to it. As is added in 
the judgment referred to -_ 

The inclusion of the idols, however, among items of property, moveable 
and immoveable, does not show that the testator regarded bie interest in them 
in the same light as his interest in his secular property. The careful directions 
given later in the will show that the testator intended the worship of the 


ancestral deities and the deities be had established to be a charge upon hjs 
estate. 


There may be, in the nature of things, difficulties in ad- 
justing the legal status of the idol to the circumstances and 
requirements of its protection and location and there may no 
doubt also be a variety of other contacts of such a persona with 
mundane ideas. But an argument which would reduce a 
family idol to the position of a mere moveable chattel is one to 
which the Board can give no support. They think that such 
an argument is neither in accord with a true conception of the 
authorities, nor with principle. The Board does not find 
itself at variance with the views upon this subject taken in 
the Appellate Court or with the analysis of the authorities 
there contained. 

The Appellate Court, it is true, felt itself constrained by 
the terms of the deed of 1888 to arrive at a conclusion adversc 
to the case of the appellant ; but upon the main points in 
argument, both as to the'contention that the household god 
was mere property, and as to Jadulal’s right being absolute 
therein, this appeal was argued before the Board by the coun- 
.sel for the respondents here on the footing that if the Appel- 
late Court’s decree depended on the reasons given, it could 
not be defended. The Board is, on the contrary, of the 
opinion that, upon the two points they discussed, the reasoning 
and view of the High Court are sound. 

Their Lordships would only add, on the subject of pro- 
perty, that the argument is said to be supported by the judg- 
ment of Banerjee, J. in Khetter Chunder Ghose and others v. 
Hari Das Bundopadhya (2). In that case the facts were 
that the household idol was made over to relatives, owing to 
the family, whose idol it was, being upable to carry on the 
worship on account of the paucity of profits of the endowed 
lands, and it was held that the transfer was justified in the 
interests of the idol. It was a proper anda pious act. The 
Shebait, being charged fundamentally with the duty of seeing 


a. (1890) I L R 17 C 557. 
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to the worship being carried. on, and, having the concurrence 
of the entire family to the transaction, did have power to carry 
through the transaction “ for the purpose of performing its 
worship regularly through generation to generation.” The 
members of the family were thereby deprived of no right of 
worship. The interests of worshippers and idol were conserved. 
Their Lordships do not think that such cases form any 
ground for the proposition that Hindu family idols are pro- 
perty in the crude sense maintained, or that their destruction, 
degradation or injury are within the power of their custodian 
for the time being. Such ideas appear to be in violation of 
the sanctity attached to the idol, whose legal entity and rights 
as such the law of India has long recognised. 


The argument as to property being thus displaced, their 
Lordships have now to consider the position of pees the 
grantor of the deed of 1888. 


Was he Shebait of this idol in the narrower sense as the 
appellant contends or did he succeed by virtue of Mutty Lal’s 
will to the rights and privileges possessed by the testator ? 
In the deed of 1888, Jadulal declares as follows -— 

“Whereas the said Babu Mutty Lal Mullick, the father of the said 
Jadulal Mallick, established and consecrated the Thakur called Radha Sham- 
sunderji.” 
As has been seen, during his life Mutty Lal Mullick had 
de facto performed piously and regularly all the ‘duties which 
the law would charge upon the custodians of the idol. It 
stands without question that Jadulal himself was fully per- 
forming similar duties and functions. As was said by Lord 
Hobhouse in Gossamee Sree Greedharreejee v. Rumanlolljee 
Gossamee (3) : 

“ According to Hindu Law, when the worship of a Thakur has been 


founded, the Shebaitstăp is held to be vested in the heirs of the founder, in 


defauk of evidence that he has disposed of it. otherwise, or there has been some 
usage, course of deaking, or some siramwancs to show a different mode of 
devolution. ” 

A similar principle appears also to have been implied in 
the judgments of Jagannath Prasad Gupta v. Runjit 
Singh (4); Sheoratan Kunwari v. Ram Pargash and 
others (5) ; and Musammat Jai Bansi Kunwar v. Chattar 
Dhari Singh (6). 
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To apply this law to the present case, Jadulal was the 
sole heir of his father and, by the general law of India, he 
thus stood vested with the right of custody of, and manage- 
ment of the trust for the family idol which his father had 
consecrated and set up. So far as the legal status and rights 
of Jadulal as grantor of the deed of 1888, the deed proceeds 
to narrate >. 


“Whereas the mid Jadulal Mullick is now desirous of dedicating the 
said premises to the seid Thakur in the manner hereinafter expressed. ” 
This is perfectly correct language in acknowledgment of the 
fact that the Thakur existed and was the capable recipient in 
law of the property dedicated to it. The deed then proceeds 
to declare that certain premises, described in the schedule, 
“shall be for ever held by the said Jadulal Mullick, his hein, executors, ad- 
ininistrators and representatives to and for the use of the said Thakur Radha 
Shamaunderji to the intent that the said Thakur may be located and worshipped 
in the said premises and to and for no other use or intent whatsoever: Provided 
always that if at any time hereafter it shall appear expedient to the said 
Jadulal Mullick, his heirs, executors, administrators or representatives so to do 
it shall be lawful for him or them upon his or their providing and dedicating 
for the location and worship of the said Thakur another suitable Thakurbari 
of the same or greater value than the premises hereby dedicated to revoke 
the trusts hereinbefore contained and it is hereby declared that unless and until 
another Tbakurbari is provided and dedicated as aforesaid the said Thakur 
shall not on any account be removed from the sald premises and in the event 
of another Thakurbari being provided end dedicated as aforesaid the said 
Thakur shall be located therein but shall not similarly be removed therefrom 
on any account whatsoever. ” 


This passage has been quoted in full so as to make clear the 
three propositions which seem to follow, namely, First, the 
recognition as mentioned of the idol as the dedicatee : Second, 
the conveyance in no respect whatever appears to be a convey- 
ance of the idol, but is a conveyance of the premises described 
in the schedule to and ‘for the usd of the idol and for no other 
use: Third, this use is not to be interfered with by Jadulal’s 
heirs, executors, administrators or representatives except upon 
providing for the dedicatee another Thakurbari of the same 
or a larger value. When that is done Jadulal’s heirs, etc., 
could revoke the trusts of the premises affecting the present 
pujah dalan, and unless and until that js done the ido! is not 
to be removed therefrom. 

Tt is this last proposition which'raises the real difficulty 
in the case and their Lordships express no surprise that the 
High Court should have felt it. Upon a full consideration 
their Lordships have come to the conclusion that this was not 


* 
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a dedication, in any sense of the word, of the idol as property, 
nor of the idol at all. It was a dedication of real estate in 
trust for the idol, recognised as a legal entity, to which such 
dedication might be made. 

The true view of this is that the will of the idol in regard 
to location must be respected. If, in the course of a proper 
and unassailable administration of the worship of the idol by 
the Shebait, it be thought that a family idol should change 
its location the will of the idol itself, expressed through his 
guardian, must be giver effect to. This is in accordance 
with what would appear to be the sound principle of the posi- 


tion and it is further in accord with the authority on the sub- ` 


ject. In the case already referred to so far did the decision 
go that it was expressly said by Lord Hobhouse in Gossamee 
Sree Greedharreejae v. Rumanlolljee Gossamee (3) : “The 
Thakur Dowjee, or those who speak for him on earth, need 
not take advantage of this gift. ” 

A fortiori it is open to an idol acting through his guardian 
the Shebait to conduct its worship in its own way at its own 
place always on the assumption that the acts of the Shebait 
expressing its wu zre not inconsistent with the reverent and 
proper conduct of its worship by those members of the family 
who render service and pay homage to it. 

A question was raised whether the right of worship of an 
idol can be made the subject of partition. Their Lordships 
have already referred to this point when dealing with the 
arbitration proceedings. 

The point arose especially in the casa of Mitta Kunth 
Audhicarry v. Neerunyun Audhicarry and others (7). The 


head note is as follows —. 

“The reasons for which one of several joint owners is entitled to a 
partition of the joint property, apply also to the case of a joint right of per- 
forming the worship of an idol. The joint owners of such a right are entitled 
to perform their worship by turns” 

And, in Sir Richard Couch’s judgment, the following rule of 


law is referred to -_ i 

“The suit is founded upon the right of the plaintiff, as property, to 
á partition. No doubt the plaintiff is entitled to that; and the decree of 
the First Court was right in awarding it. But that decree bas not made 
provision for the term that each of the three persons, the plaintiff and the 
two defendants, should have, and does not state whether the plaintiff is to have 
his turn first, or second, or third. We must therefore direct the Extra Assistant 
Commissioner to determine by lot in what order the plain and the two 
defendants shall exercise the right to worship the idol. And having deter- 


3. (1889) 16 I A 187 at 147, 7. (1874) 14 Beng. L R 166, 
R—6 : 


P.G 
Pramatha 
Nath Mullick 
v. 
Pradyumna 
Kumar 
Mullick, 


it 


Lord Shaw. 


P. C. 
Pramatha 
Nath Mullick 
y. 
Pradyumna 
Kumar 
Mullick. 


Lord Shaw. 


42 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


mined that, he should insert in his decree, so that it will be settled in what 
order they are to exercise the right of worship.” 

The sole objection made in these proceedings to the 
removal by one of the Shebaits during his pala or tum of 
worship to his residence is founded upon’the deed of 1888 
already analysed. In paragraph 13 of the defence “this 
defendant admits that the plaintiff's turn of worship commenc- 


edion and from . . . the 14th April, 1917. On the 2nd 
April, 1917, this defendant, who had attained majority on or 
about 20th November, 1914, . . .objected.” In the evi- 


dence of the first respondent, he deposed as follows :— 

“Babu Bhupendra Nath Basu divided the turn of worship of six 
Thakurs, and each of us have one year........ my only objection is based on 
the deed of dedication ; apart from the deed there would be objection to the 
removal because the Thakur has its own house where arrangements are made 
for sheba. I have srid that my only objection is on the deed of dedication.” 

While, however, this is the only objection actually made 
by the objecting defendant, it has to be pointed out that the 
idol is not otherwise represented in the proceedings, though 
the result might conceivably vitally affect its interests. In 
that sense the contest has related to the establishment of indi- 
vidual rights as between contesting Shebaits. The interests 
of the female members of the family, especially in view of the 
fact that they are excluded from the managership of the idols, 
might need special, protection. They are entitled to participate 
in the worship established by Mutty Lal Mullick . without 
obstruction or inconvenience. 

Their Lordships are accordingly of opinion that it would 
be in the interests of all concerned that the idol should appear 
by a disinterested next friend appointed by the Court. The 
female members of the family should also be joined, and a 
scheme should be framed, for the regulation of the worship of 
the idols. 

Their Lordships will therefore humbly advise His Majesty 
that the case should be remitted to the High Court to be dealt 
with in accordance with this report. It will be necessary in 
these circumstances to set aside the decrees of both the Courts 
below. The parties must bear their own costs in the Courts 
of India and before this Board ; any costs paid under either 
of the decrees of the Courts below will be repaid. 

Solicitors for appellants : Sanderson, Lee and Co. 

Solicitors for respondents: J. J. Edwards and Co. 

A, de M. Case remitted : Decree set aside, 


Pa 
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PRIVY COUNCIL. 
` (On Appeal from the High Court of Judicature at 
Fort William in Bengal.) 
PRESENT :. Lord SHAW, Lord Carson, Lord BLANES- 
BURGH, SIR JOHN EDGE AND MR. AMEER ALI. 


Probhudas a Appellant™ 


v. 
Ganidada jp Respondent. 

Sale of goods—Coxiract for sale and purchase of imported sugar—Tarif 
Act (VIII of 1894, as amended by Act IF ef 1916), Ss. 3 and 10-—~—Government 
reduction in tariff valuation of imported sugar after date of contract—Claim 
by buyer for refund by seller of excess duty—Alleged coxsiructitoe decrease er 
remission ef duty. 

A modification by Government under & 3 (a) of the Tariff Act (VIO of 
1894, as amended by Act 1V of 1916) of the tariff value of (but not the rate 
of duty chargeable on) an imported article, subsequent to a contract between 
dealers for the sale and purchase of the article does not entitle the buyer, under 
S. 10 of the Act, to recover from the buyer the amount representing the excess 
duty paid on the article. 

A mere change of tariff values without any change in the rate of duty does 
rut constructively change the duty on an article. 

Appeal from a decree of the High Court in Appellate 
Jurisdiction /~ 8th August, 1924) confirming a decree of the 
same Coury,” orginal jurisdiction (ist August, 1924) upon 
a special 4.€ submitted under S. 90 and O. 36 of the Civil 
Procedure Code, 1908. 

T.j@ppellant in December, 1922, entered into the two, 
following contracts to buy from the respondent white Java 
sugar as under >. 

(a) Contract, dated 15th December, for 237 1|2 
tons at Rs. 14-1-o per maund, delivery ex godown S.S. 
“Calcutta ” expected then to arrive in her next trip to Calcutta. 

(b) Contract, dated 18th December, for 225 tons 
at Rs. 14-6-0 per maund, delivery ex godown during January, 
February and March, 1923, in equal monthly quantities. 

Both contracts were duly carried out and paid for. The 
Government of India, by a notification, dated the 23rd Decem- 
ber, 1922, reduced, under S. 3 (2) of the Tariff Act (VIII 
of 1894, as amended by Act IV of 1916), the tariff valuation 
of imported sugar from Rs. 26-4-0 to Rs. 16-40 per 
cwt. as from ist January, 1923, but the rate of duty, viZ., 





25 per cent on the tariff value, remained unaltered. ‘The 
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appellant claimed that he was entitled to the benefit of thi 
constructive reduction in the amount of duty by virtue of thi 
aforesaid reduction in the tariff value, and on the sth May 
1924, a special case under S. 90 and O. 36 of the Civil Proce 
dure Code, 1908, was submitted for the decision of the Hig! 
Court. The High Court in original jurisdiction distinguishes 
between “duty” and “ tariff value”’ in the Act, and held tha 
a decrease in the latter did not imply a reduction in the former 
and that consequently the buyer (appellant) was not entitle 
to any refund. ‘This decision was upheld upon appeal upo. 
the ground that both parties must be assumed to have entere 
into the contracts with full knowledge of the average valu 
of Rs. 16-4-0 which had been notified as the probable averag 
value for the next calendar year by the Government of Indi 
on the 21st October, 1922, and that when the appellant pai 
in 1923 for the sugar without making any deduction from th 
contract price, he recognised that he had no claim for a di 
duction. 

The appellant appealed to His Majesty in Council. 

W. Wallach for appellant. 

Sir G. Lowndes, K. C. and E. B. Raikes for respondent. 

27th March, 1925. The Judgment of the Board w: 
delivered by 

LUKU SHAW The Courts below agreed. The questie 
which arises has reference to the taxation upon sugar and tl 
point involved is represented to be of very great gener 
importance to all mercantile communities in India which de 
with that article. 


Their Lordships are satisfied that both.the Courts belo 
have come to a just conclusion. 

From the documents produced with the stated case it 
clear that the subject of sugar taxation, and particularly ti 
methods of its imposition, have been for some time a matt 
of concern to the dealers in the articles and of communicati 
with the Government of India. 

It is to be noted that in 1911 a letter was addressed by t 
Under Secretary to the Indian Government Department 
Commerce and Industry to the Secretary of the Bengal Cha 
ber of Commerce at Calcutta. The letter noted previo 
correspondence and in particular that it had been represent 
by the Karachi Chamber of Commerce, supported by the Beng 
and Bombay Chambers of Commerce that reconsiderati 
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should be given to the then existing system. “It was repre- 
sented,” says Mr. Irwin’s letter, “ that, in the opinion of the 
Bengal Chamber of Commerce, the present system of fixing the 
tariff valuation of sugar, under which merchants have to make 
forward contracts in ignorance of the tariff value, was unsatis- 
factory, and that there was a strong and unanimous feeling 
amongst importers that the present system should be changed.” 

This request was acceded to. It was intimated that the 
Government of India had decided to fix the tariff valuation of 
sugar on the average price of one year from Ist October to 
30th September. It was added that the necessary instructions 
would be issued to the Director-General of Commercial Intelli- 
gence to publish as early as possible a statement giving the in- 
formation already available for the current year. In result, 
accordingly, monthly statements of average value per maund 
were issued and published in the Gazette and the definite 
Government value of sugar struck on the average prices cal- 
culated on the monthly returns as there described was to be 
fixed and officially intimated. 


On the 21st October, 1922, the supplement to the Gazetie 
of India contained the notification, the effect of which is in 
question in this case. It notified that “returns have been 
received from October, 1921, and the average value of Java 
23 Dutch Standard and above for the 12 months, October, 
1921, to September, 1922, is notified below.” ‘The average 
nett value per cwt. is stated as Rs. 16 annas 4. There is then 
added the following :— 

“The tariff valuation of sugar for each calendar year is fixed on 
the average nett market price ruling during the previous 12 months ending 
September, The above statistics are published in order to enable merchants 
to determine the probable tariff valuation of the next calendar year.” 


From that date forward accordingly merchants were 
notified of the probable tariff valuation, and the object aimed 
at by the Chamber of Commerce in providing the convenience 
to merchants in making forward contracts was thus secured. 
There had been great variations of prices and the intimated 
tariff valuation of Rs. 16 annas 4 was a reduction by Rs. 10 
from its former figure of Rs. 26 annas 4. By a notification, 
dated 23rd December, 1922, issued by the Government of 
India the reduction__which had thus been in October antici- 
pated as probable__took place ; the tariff valuation of import- 
ed sugar was reduced as stated with effect from the 1st Janu- 
ary, 1923. It was admitted in the High Court by counsel 
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tor the appellant that the appellant must have had information 
of the notification of the previous October, and it seems out 
of the question to suggest that the contracts for sugar made 
in the succeeding December were not made by both well- 
known merchants in view of that published fact. 

These contracts were made on the 15th and 18th Decem- 
ber, 1922, the former for 237 1|2 tons of white Java sugar and 
the latter for 225 tons of the same article, the goods to be 
delivered ex godown S. S. “Calcutta.” The goods arrived in 
January under the first contract, and in January, February 
and March under the second, and they were settled and paid 
for between the parties. A question possible in the case was 
as to whether the transactions were not thereby definitely 
closed ; but the point has not been raised in view of the 
importance of the other matter now to be alluded to. 

The buyer claims, in this litigation, a right to deduct, as 
against the ‘seller, from the prices paid by him, the equivalent 
of a decrease of duty. The Government duty as such has 
not been decreased, but the buyer claims that it has construc- 
tively been decreased because, as the duty was fixed upon the 


' basis of a tarif valuation and that tariff valuation has been 


reduced, therefore._tsuch is the argument._he must take the 
same duty applied to a smaller tariff valuation, and so con- 
structively reckon that there is a decreased duty upon = 
goods sold. 

Their Lordships agree with the Courts below in holding 
that there is no justification for such an operation. 

The contention depends upon the provisions of S. 10 of 
the Indian Tarif Act VIII of 1894. The material part there- 
of, as amended by subsequent Acts, is as follows :—. 

“In the event of any duty of customs on any article being decreased 


after the making of any contract........ for the mle of wach article duty paid 
where duty was chargeable at that time— 
kad -+ ™ = 4 A 


(b) if sach decrease so takes cffect that the decreased duty only is 
paid the purchaser may deduct as much from the contract price as will be 
equivalent to the decrease of duty and he shali not be liable to pay or be sued 
tor or in respect of mich deduction.” 

So far in regard to “ duty.” ¿ 

With regard to the other topic as to tariff valuation, that 
is dealt with by the Indian Tariff Amendment Act IV of 1916, 
in the following terms -_ 

! “3, (a) The Governor-General in Council may by notification in 
the Gaxette of India fix for the purpose of levying the mid duties, tariff values 
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of any articles enumerated either specifically or under general headings in the- 
said ‘schedules as chargeable with duty ad valerem and may alter any tariff 
values for the time being in force.” 

These citations are made in order to show that the tariff 
values and their taxation are, of course, totally different from 
the duties and their levying. The former is matter of intel- 
ligent anticipation, based upon such knowledge of price varia- 
tions as was available, and the desire for this knowledge was 
acquiesced in by the Government of India for the convenience 
of merchants. Their Lordships do not doubt that that con- 
venience occurred in the present instance. The tariff value 
basis being thus anticipated, contracts are made ; and, when 
the duty is not changed, these contracts take stock of the 
position with complete accuracy and there is no occasion in 
reason for any subsequent re-adjustment as between buyer 
and seller. But “duties” are in a different position. Their 
rate remains the subject of Government and administrative 
action. The parties who make forward contracts are not 
apprised of such changes, but have to wait for budget an- 
nouncements. It is in this latter case that the Indian Act 
comes in to declare (to keep to the case in hand) that a change 
in the duty by decrease, the duty having been imposed between 


the making of the contract and the delivery of the goods, may . 


be the ground of a claim by the buyer. 

A change of ‘duty means a change in the rate of duty. 
Their Lordships are of opinion that, there having been no 
change whatsoever in the rate of duty in the present case, the 
contention that a change of tariff values of sugar is construct- 
ively a change in the sugar duty is without justification. The 
rate of duty was not reduced. But suppose_to test the 
matter._suppose that the rate of duty had been reduced, and 
that the tariff values had also been reduced, the buyer would, 
then, be claiming two different reductions, one in respect of 
actual duty and a second in respect of a constructively reckoned 
duty. The Act could not mean that. To bring in tariff 
values into the question of increase or reduction of sugar 
duties, is to introduce an improper and confusing element into, 
the construction of the taxing Act. 

Their Lordships will humbly advise His Majesty that 
the appeal should be disallowed with costs. 

Solicitors for appellant : Ranken, Ford and Chester. 


Solicitors for respondent: T. L. Wilson and Co. 
A. de M. - Appeal disallowed. 


PO 
Probhudas 

Ganidada. 
Lord Shaw. 


POG 
A. H. Forbes 
p. 
' L., E. Ralli. 


Mr. Amoer 
Ali. 
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- PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Patna.) 


PREsENT:...LORD SHAW, Lord CARSON, SIR JOHN EDGE 
AND Mr. AMEER ALI. ` 


A. H. Forbes eed A ppellant* 


Vv. 

L. E. Ralli and others Lae Respowdents. 

Esteppel—Evidence Act, S. 115-—-Registered lease-deed—Subsequent state- 
ment by the lessor’s agent that the lease was a permanent one and entitled the 
lessee to erect buildings—Swit to evict the lessee from the demised land—Equita 
bla estoppel. i 

The lessee of certain properties held them under a registered lease deed 
executed by the lessor’s agent on the aand June, 1894 ; subsequently the then 
agent of the lessor on his behalf wrote to the lessee on the srst December, 1903, 
a letter in which be stated “the lease executed by Mr. A. (the prior agent of 
the lessor), dated the aand June, 184, is a permanent lease and gives you the 
right to erect buildings, but it does not entitle you to hold at a fixed 
rate, and the rent is liable to enhancement after proper legal notice.” The 
lessee by reason thereof subsequently erected permanent buildings upon the de- 
nused lands. In a swt to evict the lessee : Held, without deciding the question 
whether the lease was originally a permanent lease or not that the landlord was 
estopped from evicting fhe lessee from the demised land. The statement in 
the letter is a statement of fect giving rise to an estoppel against 
the lessor that the lease was a permanent one (and that under it the lemee 
was entitled to erect buildings 

Ramsdew v. Dyson, L R 1 H L 129, Ahmad Yar Khan.v. The Secretary of 
State for India, 28 I A 211 and Sarat Chuxder Dey v. Gopal Chunder' Laka, 
19 I A 203 followed. 

Appeal from a decree of the High Court (17th May, 
1922) reversing an ejectment decree (19th July, 1921) made 
by the same Court (Ross, J.) on second appeal from the 
decree of the Munsif of Araria (16th September, 1918) dis- 
missing the appellant’s suit. 

The facts and arguments sufficiently appear from the 
judgment of their Lordships. 

L. de Gruyther, K. C. and K. Brown for appellant. 

Sir John Simon, K. C., A. M. Dunne, K. C. and S. Hyam 
for respondents. 

ard April, 1925. The Judgment of the Board was deli- 
vered by 

Mr. AMEER Ari. This appeal arises out of a suit 
brought by the plaintifl-appellant in the Court of the Munsif at 
gece er ct ce ge Lt NER een a 


, "P.C. Appeal No, 5 of 1924, srd April, 1925. 
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Araria in the district of Purnea to evict the defendants from 
certain lands he had leased to them in the year 1894. 

The suit was dismissed by the Munsif, as will be more 
particularly mentioned later in the course of this judgment. 
The Munsif’s order was affirmed by the District Judge. The 
plaintiff preferred an appeal to the High Court, which was 
heard by a single Judge, Mr. Justice Ross, who reversed the 
judgment of the District Judge, and decreed the plaintiff’s 
claim. On the defendants’ appeal under the Letters Patent, 
a Division Bench, consisting of the Chief Justice and Mr. 
Justice Mullick, reversed the decision of Mr. Justice Ross, 
and agreeing with the District Judge, dismissed the suit of 
the plaintiff. He now appeals to His Majesty in Council on 
the grounds that the High Court misconstrued the terms of 
the lease under which the defendants were let into possession, 
and have wrongly applied, under the circumstances of the 
case, the doctrine of estoppel in respect of his claim. 


A brief narration of the facts which have led to this 
unfortunate litigation will explain the position of the parties. 


Mr. Forbes, the plaintiff, owns considerable landed pro- 
perty in the district of Purnea. The defendants are Greek 
merchants trading largely in country produce in India under 
the name and designation of Ralli Brothers. On the 22nd 
June, 1894, the defendants’ agent, one Acatos, obtained 
from the plaintiff a lease of four bighas of land “for the 
purpose of erecting buildings, putting up presses, etc., for 
trading.” The lease (Ex. 5) is in English. Acatos executed 
a kabuliat which is identical in terms with the lease. As the 
question for determination turns, in a great measure, on the 
. words of this lease, their Lordships think it desirable to give, 
` 80 far as is necessary, the actual language of Ex. 5. It is as 
follows ._. 

“That whereas land is required by Mr. C. Acatos, Agent of Mesars. 
Ralli Brothers, Merchants, of Calcutta, for the purpose of erecting buildings, 
putting up preses, ctc, for trading, I, A. T. Ricketts, Manager for A. H. Forbes, 
Executor to the Estate of the late A. J. Forbes, agree to give a lease of four 
bighas of land to the aforesaid Mr. C. Acatos for the above purpose from year 
to year at an annual rentel Of Re 45 per bigha or total annual rental of Be 180.” 


Admittedly the defendants took possession of the leased 
lands for the purposes stated in Ex. 5. In 1903 a gentleman 
of the name of Carras took the place of Mr. Acatos as the 
local. agent of Ralli Brothers at Purnea. So far as appears 


R._7 


Va 
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from the record, he resided at a place called Forbesganj, which 
had been established by the plaintif or his father as the 
centre of his estate. A railway station had been opened close 
by, and Forbesganj acquired a certain importance. 


About this time circumstances appear to have arisen 
which necessitated the erection of a pucca or masonry building 
for the residence of Mr. Carras. As the lease, to use the 
language of the District Judge, was somewhat vaguely phrased, 
the defendants, Ralli Brothers, considered it expedient to 
obtain the plaintiff’s express permission for the purpose of 
erecting the structure they proposed for their agent. At this 
time a Mr. Duff was acting as Mr. Forbes’ manager or agent. 

After going carefully through the evidence, their Lord- 
ships have no doubt that both the Munsif and the District 
Judge have correctly held that at the interview which took 
place in consequence of the defendants’ applications for per- 
mission to raise the structure they proposed, and at which the 
terms of the lease of 1894 were discussed, Mr. Forbes was 
personally present. In his evidence in the Munsif’s Court 
the plaintiff states that he does not remember whether he was 
present or not. Mr. Carras positively swears that he was 
present and, in fact, took part in the discussion. Mr. Duff, 
for some reason or other, has not been examined on behalf of 
the plaintif. If, as it is said, he’was ill at the time and unable 
to attend, he could have been examined, as the lower Courts 
point out, on commission. 


Their Lordships are thus left face to face with two state 
ments, one by Mr. Forbes saying that he does not remember, 
the other by Mr. Carras, who positively swears that 
Mr. Forbes was present. 


In their Lordships’ opinion, the Courts which were by 
law vested with the jurisdiction to deal with the facts have 
properly come to the conclusion that Carras’ statement should 
be accepted. The letter of the 31st December, 1903 (Ex. A), 
which Duf wrote to Carros, is clear and precise on this point. 
Mr. Duff, writing as manager of the Sultanpur Estate, namely, 
the plaintiff's estate, says as follows : - 

“My dear Carras, 

“Referring to your conversation of this morning with Mr. Forbes and my- 
self, I write (f?) at your request to say that the lease executed by Mr. C. 
Acatos, dated the aand June, 1894, is 2 permanent lease and gives you the 
right “to erect buildings, bat it does not-¢ntitle you to bold at fixed 
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rate, and the nent is liable to enhancement after proper legal notice. If your 
frm desires to have a permanent lease at a fixed rate of (torn) will be glad 
t see the proposed draft of lease and to show it to Mr. Forbes. In the 
meantime, you can commence the house if you like to do so.” 


With reference to this letter the plaintiff has raised a 


number of objections which appear to their Lordships to be ~ 


feeble and untenable. In the first place, he says that it was 
a private letter. The District Judge held, as their Lordships 
think rightly, that it is an official letter written by Duff in his 
capacity as manager. [It is precise in its language and tells 
the defendants that the lease af June, 1894, is “ a permanent 
lease and gives you the right to erect buildings, but it does 
not entitle you to hold at fixed rate and the rent is liable to 
enhancement.” 


The defendants appear to have paid a bonus or mazarana 
for the permission to raise the structure they proposed, and on 
the roth January, 1904, a “ parwangi”’ was issued from the 
plaintifs zemindari cutchery in the Hindi language, the ver- 
nacular of the Province, giving the sanction for the erection 
of the building. The parwangi, as it is called, requires some 
attention. Its translation is as follows :— 

“To the Manager. f 
" «Permission granted to Messre Ralli Brothers, Goledar of Gola at 
station Forbesganj, Pargana Sultanpur. 

“ Whereas you prayed through the agent of the said Gola for permission 
to erect 2 Pucca house in your Bandobasti (settled) Gola. As on enquiry and 
measurement you wish to erect a house on 2 C. 15 Dhurkis of land on payment 
of Ra ax as Nazarana per mensem, and the mid mm has under a Chalan been 
deposited through your agent in the estate. Therefore permission is granted 
to you to erect 2 masonry hous on 2 C. 15 Dhurkis of land in your Bando- 
basti (settled) Gola. A Nawarana (bonus) of rupees twenty per Cottah will 
be taken in case more land is occupied in constrdcting the Pucca house All 
rights which you possess in your Bandobaatl (settled) Gola land under the 
Patta and Kabuliat will remain intact. No other right will be created under 
this permit. ‘This Parwangi (sanction) or permisdion is intended for the said 
house only. Dated the roth January, 1904, Sultenpur.” 

Considerable stress was laid by plaintiff’s counsel on the 
words which appear towards the end of this document“ No 
other right will be created under this permit”; and it was 
urged that the inttntion of the plaintiff was to restrict the 
rights of the lessee within the limits imposed by the original 
lease of 1894. Mr. Carras deposes that he does not know 
the Hindi language and did not, therefore, know of the terms 
of this document until some time after, and that he took it to 
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be an. acknowledgment of the bonus that he had paid. This 
statement has been accepted by both the Munsif and the Dis- 
trict Judge. In their Lordships’ opinion, in whatever way 
this document may be understood, it does not affect in any de- 
gree the effect of what took place at the interview with 
Mr. Forbes and Mr. Duff, the result of which is embodied in 
(Ex. A) the letter of the 31st December, 1903. 


Acting on the suggestion contained in the letter of 
Mr. Duff of the 31st December, 1903 (Ex. A), viz., that if the 
defendants desired to have a permanent lease at a fixed rate 
(of rent), he would be glad to see a proposed draft of lease 
and to show it to Mr. Forbes, the defendants appear to have 
instructed their solicitors, Messrs. Sanderson and Co. to pre- 
pare the necessary draft. 


From the document, to which reference will be made pre- 
gently, it appears that Sandersons’ applied to Mr. Forbes for 
the production of a number of papers which they wished to 
inspect before preparing the draft. 


The defendants have put in the reply of Mr. Duff to this 
application of Messrs. Sanderson and Co., but not the letter 
Sanderson and Co. wrote to Mr. Forbes. 

The plaintiff's advisers appear to have produced in the 
Munsif’s Court a certain paper which, for purposes of identi- 
fication, appears to have been marked “ X.” It was alleged 
that that was the communication in question, but they failed to 


prove the signature and naturally it was not admitted in 
evidence. 


Another effort was made in the first Court to introduce 
the paper in question among the exhibits. They again failed to 
prove it. No question regarding the non-admission of this paper 
was raised before the District Judge or in the High Court. 
Although in the appeal to the High Court twenty-three 
grounds were taken, not one relates to it ; nor is there any 
reference to this rejected létter in the grounds for leave to 
appeal to His Majesty’s Council in the case lodged by the 
plaintiff before the Registrar. 


Their Lordships are of opinion that there is no substance 
in the present contention relative to what is called “ X.” 
Coming to the letter addressed by Duff to Messrs. 


Sanderson (Ex. Ar), it bears date the 23rd January, 1904, 
and is in these terms — 
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“ Sirs, 

“With reference to your No. 392 of 13th instant to the address of Mr. 
A. H. Forbes, I am desired by him to inform you that matters of greater 
importance than the lease of a few bighas of land are constantly transacted in 
this estate without the production of such papers as you wish to inspect. There 
lare no special title deeds for the plot of land which Mesra Ralli Brothers 
have held for the last nine years, and if Mr. Forbes had no title, it follows 
that Mesers. Ralli Brothers have also had no title for the past Mr. Forbes, 
therefore, declines to produce such valuable papers as he holds, and considers 
that the existing lease, with the addition of the sanction recently given 
to erect the building, is sufficient for all requirement.” | 

This being the position of the parties, the point for de- 
termination resolves itself into a simple question of fact. 
'Fhere can be no question that upon the letter (Ex. A) of the 
31st December, 1903, the defendants commenced the building 
for the residence of their agent and completed it at considera- 
ble expense. Mr. Forbes knew of it and frequently visited 
the place. No question was raised until 1916. In that 
year the plaintiff's zemindari cutchery (estate office) was burnt 
down. He demahded contributions from his tenants to re- 
build the cutchery. ‘They all agreed to pay except the defend- 
ants, who stood on their rights. It was then that the ques- 
tion of their eviction was first mooted. His evidence, long 
and involved as it seems to their Lordships, appears thorough- 
ly consistent with the view taken by the District Judge. 

Both the Munsif and the District Judge, in view of the 
purpose for which the lease was granted and the surrounding 
circumstances to which they refer in their judgments, were of 
opinion that the demise in its inception was of a permanent 
character, save and except as to the rate of rent ; and that 
the words “ from year to year” did not affect the permanent 
character of the lease, but only gave expression to the provi- 
sion that the rent was variable from year to year upon proper 
notice. They also held that the plaintiff was estopped by 


his acts and representations from questioning the permanency 
of the tenure. 


In the view their Lordships take of the case, they do not 
think it necessary to determine whether in its inception the 
lease created a pefmanent tenure, for they fully agree with 
the Courts in India that the plaintiff is estopped from inter- 
fering with the defendants’ right to hold the land. 


The doctrine of estoppel which the Courts in India, save 
and except Mr. Justice Ross, have applied to the claim of the 


PC, 

A. H. Forbes li 
v. 

L. E. Ralli. 


Mr. Ameer 
All 


i 
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\ 
plaintiff is embodied in S. 115 of the Indian Evidence Act of 
1872. Itis as follows -_ 


“ When one person has by his declaration, act or omission 
intentionally caused or permitted another person to believe a 
thing to be true and to act upon such belief, neither he nor 
his representative shall be allowed in any suit or proceeding 
between himself and such person or his representative to deny 
the truth of that thing.” 


The Munsif and District Judge have rightly held, in 
their Lordships’ opinion, that the statement in Ex. A is a‘state- 
ment of fact and not an expression of opinion, as is contended 
by the plaintiff. The plaintiff distinctly represented to the 
defendants’ agent, Carras, that the lease granted in 1894 was 
a permanent lease, and that under it he was entitled to erect 
buildings, as the lease distinctly stated ; but that there was no 
fixity of rent. It has been urged on behalf of the plaintiff 
that it was a yearly tenancy, and to hold that the plaintiff was 
estopped by his conduct as evinced by the letter of the 31st 
December, 1903, from enforcing eviction, would be tantamount 
to creating a new contract. [It is said also that the contract of 
1894 was a registered document, and no variation or alteration 
or change can be made in it except by a registered contract. 
The defendants did not contend that it was a new contract or 
ask for a new contract ; nor have the Courts in India held that 
estoppel creates a new contract. Estoppel prevents the plain- 
tiff from evicting from their holding the defendants, whom he, 
the plaintiff, induced by his representation and conduct to 
believe that they had a fixity of tenure, although not of rent, 
in the lands that had been leased to them. It gives effect to 
the representation that induced them to act as they did. 


In the case of Ramsden v. Dyson (1) the principle which 
governs this class of case is stated by Lord Kingsdown in the 
following terms :_. 

“The rule of law applicable to the case appears to me to be this: If a 
man, under a verbal agreement with a landlord for a certain interest fn Tand, 
or, what amounts to the same thing, under an expectation, created or encouraged 
by the landlord, that he shall have a certain interest, takes possession of ‘such 
land, with the consent of the landlord, and upon the faith of such promise or 
expectation, with the knowledge of the landlord, and without objection by him, 
lays out money upon the land, 2 Court of Equity will compel the landlord to 





n LRIHL 129. 
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give effect to such prontise or expectation. This was the principle of the deci- 
sion in Gregory v. Mighell, and, as I conceive, is open to no doubt.” 

This principle has been accepted by this Board in the case 
of Ahmad Yar Khan v. The Secretary of State for India (2). 


The exposition by Lord Shand in Sarat Chunder Dey v. 
- Gopal Chunder Laka (3) of the rule of equitable estoppel 
embodied in S. 115 of the Indian Evidence Act has been quoted 
in extenso in the judgment of the learned’ Chief Justice in the 
present case, and does not need repetition. Their Lordships 
desire to record their full concurrence with the principle there 
laid down. 


They do not consider it necessary to refer to all the authori- 
ties that have been cited on both sides, as they think that the 
views expressed by Lord Kingsdown and Lord Shand com- 
pletely answer the contentions of the appellant. Upon a re- 
view of the facts as well as of the authorities, their Lordships 
have come to the conclusion that the judgment of the High 
Court is right and that this appeal should be dismissed with 
costs, and their Lordships will humbly recommend His 
Majesty accordingly. 

Solicitors for appellant : Barrow, Rogers and Nevill. 
Solicitors for respondents : Sanderson, Lee and Co. 


A. de M. Appeal dismissed. 


PRIVY COUNCIL 


(On Appeal from the High Court of Judicature at Allahabad.) 


PRESENT -LORD ATKINSON, LORD CARSON AND SIR 
Joun EDGE. 


Musammat Bhagwani Kunwar and another... Appellants* 
v. 
Mohan Singh and others Respondents. 


Hindu Lew—Joint-family—A lleged separation—Entries of names of mem- 
bers in village-papers, Colleciors books, etc—North--vest Provinces Land Reve- 
nue Act (XIX of 1873)—Burden of proof of separation. 


3. (1901) 28 I A art. nr. 
*P, C. Appeal No. 94 of 1924. 


(1892) 19 I A 203. 
7th May, 1935. 


Sir John 
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Mere definition of shares of individual owners in revenue and village papers 
is Not conclusive in law that the family, to which such definition refers, separated. 

Nageshar Baksh Singh v. Ganesha, 47 LA 57; Bhagosi v. Bapusi, IL h 
1g Bomb 75 ; Faima v. Darya Sakib, 10 Bom H. C. 187,; and Gajexdar Singh 
v. Sardar Singh, I LR 18 All 176 followed, 


The North-west Provinces Land Revenue Act (XIX of 1873) does not make 
such definition in a settlement KAewoat conclusive of the fact of the separation 
ut the joint Hindu family concerned. 


The burden of proof of separation is on those who allege that the members 
of a joint Hindu family became divided. 


Appeal from a judgment and decree (18th March, 1920) . 
of the High Court (Sir G. Mears, C. J. and Banerji, J.) 
which reversed a judgment and decree( 30th November, 1916) 
of the Subordinate Judge of Cawnpore (B. L. Prasad, Esq.). 


The facts and arguments are fully set out in the judgment 
of their Lordships. 


t 


L. de Gruytker, K. C. and J. M. Parikh for appellants. 
Sir G. Lowndes, K. C. and W. Wallach for respondents. 


7th May, 1925. The Judgment of the Board was deli- 
vered by 


* 


SIR JOHN Edge... This is an appeal by defendants from 
a decree, dated the 18th March, 1920, of the High Court at 
Allahabad, which reversed a decree, dated the 30th Novem- 
ber, 1916, of the Subordinate Judge pf Cawnpore, by which the 


suit had been dismissed. 


The suit in which this appeal has arisen is a suit in which 


_ the plaintiffs claimed a decree for the proprietary possession of 


an @ight-anna share in each of the villages of Auria (Auria 
Tikra) and Aurangpur Gahdewa and certain fractional shares 
in four other zemindari villages in the Cawnpore District by 
dispossession of the defendants, who were in possession and 
denied the title of the plaintiffs. The Subordinate Judge dis- 
missed the suit ; the High Court on appeal gave the plaintiffs 
the decree for the possession which they chimed. The parties 
were Hindus of the Thakur Gaur caste and were subject to 
the law of the Mitakshara. The following pedigree will 
sufhciently show how the parties were related, but their Lord- 
ships: do not know which of the brothers Madho Singh and 
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Hira Singh, or of the brothers Diwan Singh and Bahadur 
Singh, was the elder = 


saa Singh. 





dee ce | ' 
Madho Singh (dled 1867). Hira Singh (died 1867), 
| 
Gulab Singh 
{died 2nd December, 1886) = 


| | 
Kanchan Kunwar Diwan Singh. Bahado® Singh. Niwaz Singh. 
ı {died 8th March, 1914}, | | 





Bhagwan! Kunwar, Deft, = | | | | | 
Jagannath Singh, Deft. Pancham Mohan Chandan Surat Girand 
(died pending tho suit). Singh, Singh, “Singh, Singh, Singh. 

Plaintiff, Plaintif. Plaintif, Plaintiff. 

Sheorakham Singh, Deft. | 


Harnam Singh, eee Singh, Jaichand Singh, 
Plaintiff. latotiff. F laintiff. 

The suit was brought on the 12th November, 1914, in 
the Court of the Subordinate Judge of Cawnpore after the 
death of Musammat Kanchan Kunwar. When the suit was 
brought Bahadur Singh was about 80 years of age and Niwaz 
Singh was about 76 years of age. As Diwan Singh was not a 
party to the suit, although his son Pancham Singh was a plain- 

if, their Lordships have assumed that Diwan Singh was then 
ead. The most material question in the suit is whether 
Gulab Singh was, when he died, joint with, or separate from, 
his cousins Diwan Singh, Bahadur Singh and Niwaz Singh. 


Padum Singh and-his sons Madho Singh and Hira Singh 
admittedly had constituted a joint Hindu family. Padum 
Singh died before his sons, and at his death Madho Singh and 
Hira Singh were joint. It is well-established law that those 
who allege that the members of a joint Hindu family had se- 
parated must prove, unless it is admitted, that there was a se- 
paration at some material time. That material time in this 
case must have been before the death of Gulab Singh. Hira 
Singh had died in 1862, and Madho Singh had died in 1867. 
Gulab Singh died sonless in 1886. The case of the plaintiffs 
was, and is, that Gulab Singh was until he died a member of 
the joint family, which, until he died, consisted of the then 
‘living male descendants in the male line of Padum Singh. The 
‘case of the defendants, appellants, is that Madho Singh 
and Hira Singh had separated, and consequently that Gulab 
Singh was separate from his cousins Diwan Singh, Bahadur 
Singh and Niwaz Singh. It happened in 1896 or in 1898 

RS 


~ 
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that the then members of the joint family separated. That 
separation did not take place at a material time so far as this 
suit is concerned, but the learned Subordinate Judge incorrectly 
held that the separation in 1896 or 1898 shifted the burden of 
proof, and that it was for the plaintiffs to prove that Gulab 
Singh was joint when he died in 1886. How far that mis- 
understanding of the law affected the Subordinate Judge in 
his consideration of the evidence in this suit, it is impossible to 
say, but he found on the evidence that Gulab Singh was sepa- 
rate at the time of his death. The High Court found on 
the evidence that Gulab Singh was, when he died, a member 


of the joint family. ; 


Their Lordships will later express the conclusion at which 
they have arrived as to whether there had or had not been a 
separation before Gulab Singh died, but before doing so they 
will refer to another question which must be considered, al- 
though they agree with the conclusions at which the Courts 
below were in agreement on that subject. Their Lordships 
will now briefly state what that other question is. 


The property in question in this suit came into the posses- 
sion of Kanchan Kunwar shortly after the death of her hus- 
band Gulab Singh. The question which their Lordships will 
first consider is how and in what right did Kanchan Kunwar 
obtain and hold possession. That property had been entered 
in the revenue and village papers in the name of Gulab Singh, 
and Kanchan Kunwar, as his widow claimed to be entitled to 
the possession of it. That claim could not be maintained um 
less Gulab Singh had died as a separated Hindu. That claim 
by Kanchan Kunwar was, in fact, made, and she got possession, 
but, according to the case of the plaintiffs, she was allowed by 
Diwan Singh, Bahadur Singh and Niwaz Singh, who were 
then of age, to take possession under an agreement of compro- 
mise made between her and them, by which she was allowed 
possession of the property for her life for her maintenance, 
and not as property of which she had any right to the posses- 
sion. 

Gulab Singh was older than his cousins Diwan Singh, 
Bahadur Singh and Niwaz Singh, and after Hira Singh and 
Madho Singh had died he was the head of the family, and 
appears to have acted generally as the family manager, and 
some villages which were purchased after the death of Madho 
Singh with the income of the ancestral villages of the family 
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were purchased in the name of Gulab Singh. During Gulab 
Singh’s lifetime his wife Kanchan Kunwar must have occupied 
a position of some importance in the family, and after her hus- 
band’s death she doubtless wished to manage her own affairs 
independently of any interference by her husband’s relations. 


It has not been asserted in argument before their Lord- 
ships in this case, or, so far as they are aware, in any case be- 
fore the Board, and they believe that it could not with truth 
be asserted before an Indian Court, that a widow of a sonless 
prominent member of a Hindu joint family is never allowed 
by the family to occupy possession of some of the family’s land 
for her life for her maintenance. Their Lordships find that 
Kanchan Kunwar obtained possession of the lands in question 
under that agreement of compromise for her life for her main- 
tenance, and not in any right of hers as Gulab Singh’s widow. 
The agreement of compromise was an oral agreement, but 
there is documentary evidence which is only consistent with 
such an agreement, and to some of that documentary evidence 
reference will now be made. 


During Gulab Singh’s lifetime his name had been entered 
in the revenue papers as that of the owner in posseasion of 
shares in some villages, and the names of his cousins Diwan 
Singh, Bahadur Singh and Niwaz Singh had been entered in 
the revenue papers as the names of the owners in possession of 
shares in the same or other villages. When Gulab Singh 
died it was necessary that application for mutation of names 
should be made to the revenue authority of each village in the 
revenue papers of which his name had been entered as the 
owner of a share or shares. Such applications are made by 
or on behalf of the person or persons claiming to be entitled 
to the share or shares of the deceased shareholder, and when 
opposed an inquiry is held by an official of the revenue autho- 
rity. 

An application for mutation of names was made on Gulab 
Singh’s death in the case of each village in which his name 
was entered in the revenue papers as the holder of a share. 
Those applications were made by Diwan Singh, Bahadur Singh 
and Niwaz Singh, and as Kanchan Kunwar was known to be a 
claimant for mutation of name her deposition was taken. 
Their Lordships will now refer, by way of illustration, to what 
happened in the case of the village of Aurangpur Gahdewa, in 


+ 
+ 
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respect of which the name of Gulab Singh was entered in the 
settlement khewat of 1873 as the owner of an eight-anna share. 
“No, 741 C.—APPLICATION OF BAHADUR SINGH, ETC. 
“Name of village—Aurangpur Gahdewa, pargana Bilhour. Head— 
mutation on the ground of succession. 


“ Substance.—Application for expungement of the name of (Gulab Singh, 
deceased, and entry of the name of Bahadur Singh, Diwan Singh and Niwaz 


Singh, cousins, in respect of an 8-anne xemindari share under 8. 97, Act No. 19 
of 1873. 


“ SHOWETH :— 

. “That Gulab Singh, remindar of an 8-anna share in village Aurangpur 
Gahdewa, pargana Bilhour, died on the 7th of Aghan Sudi, Sambat 1942. 
These three cousins, Bahadur Singh, Niwas Singh and Diwan ' Singh, are 
the heirs in possession of the property of the deceased In equal shares. He 
has left no leme besides these applicant. It is, therefore, prayed that the 
name of the deceased may be removed from, and those of these heirs entered 


In, the public records, 
“ PETITIONERS >—-Behadur Singh, Diwan Singh and Niwas Singh, heirs of 


Gulab Singh, zemindar of village Aurangpur Gahdewa, pargane SBilhour, 
Dated the rath February, 1887. 


“Filed by Diwan Singh and written by Ram Narayan. 


“(8d.) Drwaw Sure, in autograph 
"This applicatibn was made to-day by Diwan Singh. . 


“ Weld.—Let the Registrar Kanungo first make a report ag to the correctness 
àf the share. ‘rath February, 1887. 


“ Signature of Naib-Tahalldar.” 


“The application is in the vernacular. The term. which 
has been translated as “heirs” must mean not heirs in the 
English acceptation of the term but the persons who claimed 


as surviving co-sharers of Gulab Singh to have their names 
entered. 


On the 4th April, 1887, Kanchan Kunwar made her de- 
position before the Kanungo. So far as is material it was 
as follows ._. 


“Gulab Singh, my husband, the zemindar of mauza Aurangpur Gahdewa, 
pargana Bilhour, died a natural death, four months ago. The deceased left 
no gop. Regarding the entry of name in respect of the property left by the 
decreased husband, some points have been agreed to be settled between Diwan 


‘Singh, Bahedor Singh and Niwaz Singh and me. Foe the settlement of the 


same I have sent for Jagannath Singh, my son-in-law, from mauza Katra, 
district Banda. On his arrival, the points will be settled mutually in a week 
and then my genetal-atturney, Roshan Lal, will present himself ond will make 
statement about the mutation of names in this case. So long as the points are 
not settled mutually, I cannot make any statement about the en- 


uy of Dani¢ ip respect of the property of the deceased.” 
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Subsequently Musammat Kanchan Kunwar made another 
deposition in the presence of the Kanungo in relation to enter- 
ing the names in respect of Aurangpur Gahdewa, which, as 
translated, was, so far as is material, as follows -— 

“The points which were to be settled between Diwan Singh and others 
and me have all been settled and, under the mutual agreement, the entire pro- 
perty left by my deceased husband in maure Aurangpur Gahdewa, pargana Bil- 
beur, has been allotted to me and put in my possession. Therefore, the name 
of the deceased may be struck off and my name entered in respoct of the entire 
property left by the deceased in the said village. Diwan Singh, Bahadur 
Singh and Niwaz Singh, the heirs of the deceased, have no connection with the 
property in the mid village in my lifetime, 

Signature of Qanungo.” 


The words “ Diwan Singh, Bahadur Singh and Niwaz 
Singh, the heirs of the deceased, have no connection with the 
property in the said village in my lifetime” can only mean 
that Kanchan Kunwar was allowed to be in possession for her 
life for her maintenance. The learned Judges of the High 
Court in their judgment observed in reference to that deposi- 
tion of Kanchan Kunwar :— 

“Tt may be remembered that there is always a reluctance among members 
of a Hindu family to confer on female members an absolute interest in property 
belonging to their husbands or fathers, and had it been intended that Kanchan 
Kunwar was to have an absolute Lite... in the property which was to be 
recorded in her name, that fact would have been distinctly stated in the deposi- 
tions not only of Kanchan Kunwar herself, but also of the male members of the 
family whose statements were also recorded in the mutation proceeding We 
are, therefore, unable to hold that Kanchan Kunwar acquired an absolute interest 
under the compromise which was effected after the death of Gulab Singh.” 


Musammat Kanchan got possession of the shares in the 
villages in question under that agreement of compromise and 
she never had any other right or title to them, and she could 
not under the circumstances obtain against the co-sharers of 
the joint family any title by prescription. It has, however, 
been suggested in this appeal that she had acquired a title by 
prescription. Whether she acted in accordance with that 
agreement of compromise or contrary to it is immaterial ; she 
had no other title to the villages in question and could grant 
or convey no title gf any kind to the villages which would be 
effective for any purpose beyond the term of her own life. 

Musammat Kanchan Kunwar, as appears by her deposi- 
tion of the 4th April, 1887, wished to consult her son-in-law 
Jagannath Singh on the subject of the agreement of compro- 
mise. As will now appear, her son-in-law, Jagannath Singh, 
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who was a defendant in this suit and is now dead, but is re- 
presented by his son Sheorakham Singh, must have had with 
his wife Bhagwani Kunwar, who was Kanchan Kunwar's 
daughter, much influence over Kanchan Kunwar. On the 
12th May, 1892, Musammat Kanchan Kunwar by a deed pur- 
ported to give the eight-anna share in the village Auria to 
her daughter Bhagwani Kunwar. In that deed Musammat 
Kanchan Kunwar asserted that on the death of Gulab Singh 
she had entered into proprietary possession of the eight-anna 
share, and that on her death her daughter “ would succeed 
to the whole of the estate of my husband Gulab Singh under 
the Hindu Law.” 


Their Lordships may here observe that Kanchan Kunwar, 
in a written statement which she had filed in Court on the 
26th January, 1888, in a suit in which she was a defendant, 
had alleged that “ the property of Gulab Singh deceased was 
taken by Bahadur Singh, Diwan Singh and Niwaz Singh, and 
they became liable for the entire amount payable and for col- 
lection of the outstanding debts, while this defendant got for 
her maintenance the shares in the zemindari property specified 
at the foot. In these circumstances the defendant and the 
shares specified at the foot should be exempted.” At the 
foot of her written statement she specified the shares in the 
six villages in question in this suit, including the eight-anna 
share in mauza Auria. 

On the 12th August, 1892, Musammat Kanchan Kunwar 
executed a deed of mortgage in favour of her son-in-law, Jagan- 
nath Singh, by which she purported to mortgage all the rest 
of the property ‘of which she had been allowed under the 
agreement of compromise to take possession for her life for 
her maintenance. In that deed she asserted that all the 
properties she ‘was mortgaging “are up to this time owned 
and possessed by me as proprietor without the participation of 
any one else, and I have no co-sharer or co-parcener therein.” 
On that mortgage Jagannath Singh brought a suit for fore- 
closure on the 14th February, 1907, against Musammat Kan- 
chan Kunwar, and on the 7th March, 1907, obtained a decree 
for foreclosure. On the 15th November, 1907, that decree 
for foreclosure was made absolute. Their Lordships have 
no hesitation in finding that the deed of gift of the 12th May, 
1892, the mortgage of the 12th August, 1892, and the suit for 
foreclosure of the 14th February, 1907, were all collusive and 


“er 
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fraudulent and were intended to make evidence that Musam- 
mat Kanchan Kunwar had held the lands in dispute as abso- 
lutely her own with as complete a right to dispose of them as 
a Hindu separated childless man might have to dispose of his 
self-acquired property. Musammat Kanchan Kunwar, her 
daughter and her son-in-law must have known perfectly well 


that she had no right to make the deed of gift or the mort- 


gage. ! 

As their Lordships have already mentioned, the Subordi- 
nate Judge in his judgment, which was delivered on the 30th 
November, 1916, found that Gulab Singh was separate at the 
time of his death, and the High Court found on appeal that 
there had been no separation. Gulab Singh had died twenty- 
eight years before the suit was instituted, and on the question 
whether the family had been joint or separate in 1886 each 
Court had to rely mainly on such documentary evidence as 
had been produced. It appears to their Lordships from the 
judgment of the Subordinate Judge that he had been much 
influenced in finding that Gulab Singh was separate when he 
died from the fact that Bahadur Singh and Niwaz Singh 
had not given evidence in the suit. He must'have forgotten 
that it had been proved on the 15th March, 1916, by Mohan 
Singh that his father Bahadur Singh was 79 or 80 years old, 
and was quite helpless or unable to give evidence, and that 
his uncle Niwaz Singh was 76 or 77 years old, and that his 
tongue was paralysed and he was unable to speak or make a 
statement. The Subordinate Judge was also very much in- 
fluenced in his finding by the fact that the day-books, also 
referred to as cash-books, which contained the family accounts 
had only been produced, and that the ledgers which had been 
kept by the family had not been produced, and he obviously 
did not accept as reliable the evidence as to what had become 
of the ledgers. The explanation: of the non-production of 
the ledgers was given by Mohan Singh, who, when he gave 
his evidence, was 49 years old and could not have been more 
than 17 years old when Gulab Singh died. This is how 
Mohan Singh explained why the ledgers had not been pro- 
duced +. : 

“T have not filed the ledgers of all the day-books filed by me inasmuch as 
they are not with me. I brought them to file them In the Court at Cawnpore. 
The mid ledger was kept in the house of Manmunno Babu and Karan Babu. 
Manmunno Babu is elder and Karan Babu is younger. I used to keep all my 
luggage and papers in a room of those very persons, 4 e., Manmunno Babu and 
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Karan Babu ‘The house of Manmunno Babu and Karan Babu fell down 
owing to heavy rain this year in the month of Bhadon and consequently those 
ledgers got buried under the same house. Those ledgere were kept in two 
“bastas' 1 did not make a search for them in my hous. The ledgers which 
got buried were kept by me in the room of Manmunno Babu and Karan Babu 
in 1904. The sccount-books and the papers which were filed by me in the 
case instituted in 1904 and taken back from the Court were kept by me in that 
very house of Manmunno Babu three or four years ago. The papers which 
were filed by me in the case instituted in 1904 were the seme papers as were 
taken out of the room of Manmunno Babu and filed in this case. I did not 
file the ledgers in this case because they had become rotten. (Subsequently the 
Witness stated :) When the case was instituted they were not rotten. Now 
this year in the month of Bhadon and Kunwar when the house fell down on 
account of heavy rain they were rotten.” 


That is not an impossible explanation a1 it may be true. 
The High Court considered Mohan Singh’s explanation as far 
from satisfactory, but Sir Grimwood Mears, C. J., and Mr. 
Justice Banerji, who heard the appeal in the High Court, 
stated in their judgment that “ the absence of the ledgers does 
not, in our opinion, detract from the value of the entries in 
the cash-books to which we have referred.” The learned 
counsel who argued this appeal on behalf of the appellants 
commented strongly on the non-production of the ledgers, and 
contended that if they had been produced they would have 
shown that the family had separated. What the ledgers 
would have shown if they had been produced their Lordships 
do not know, but the entries in the family cash-books which 
were put in evidence are clear and unambiguous, and -point 
to the only legitimate conclusion that the accounts were the 
accounts of a joint family. 


“The main contention of the learned counsel for the appel- 
Jants was that the entries of the names of the owners in posses- 
sion of the shares in the villages which were made at the 
settlement of 1873 should be regarded as conclusive on the 
question as to whether Gulab Singh, Diwan Singh, Bahadur 
Singh and Niwaz Singh were joint or separate, and at great 
length he drew their Lordships’ attention to those entries. 
From those entries it appears that at the settlement of 1873 
Gulab Singh was the owner in possession of shares in certain 
villages, but whether it may be inferred from those entries or 
from any of them that he was the separate or sole owner of 
any'of the shares is quite another matter. Their Lordships 
will now give some examples from village khewats of the set- 


tlement of 1873 to show-how the names of co-sharers were 
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entered as the,owners of shares. In doing so they will omit 
particulars which are immaterial. In the settlement khewat 
of mauza Aurangpur Gahdewa of 1873 the entry ts “ Name 
of lambardar, Gulab Singh ; names,of co-sharers, Gulab Singh, 
son of Madho Singh, Thakur Gaur, gotra Bharduaj, resident of 
Baranpur Kanjri, pargana Sheorajpur ; Amount of share, 
8 annas ; Remarks, This is owned by a single man.” The 
entry in the settlement khewat of 1873 of mauza Baranpur 
Kanjri is “ Names of sharers . . . . Gulab Singh, son of 
Madho Singh, half, and Bahadur Singh, Diwan Singh and 
Niwaz Singh, sons of Hira Singh in equal shares 1/2,” and 
bracketed opposite that particular entry is “1/3rd . .” The 
entry in the settlement khewat of 1873 of mauza Baranpur is 
“ Names of co-sharers, Gulab Singh, son of Madho Singh, 
caste Thakur Gaur, resident of Baranpur Kanjri, 10 pie, 1 fif, 
7 kirant, 2 jau, 4 tund, 9 dant, and Bahadur Singh, Diwan 
Singh and Niwaz Singh, sons of Hira Singh, caste and residence 
as aforesaid, 5 pies, 4 fifs, "and as to the ‘‘shamlat” of the 
mauza the entry is“ . . . Gulab Singh, the amount of the 
ancestral share being 5 pies, 4 fifs, and Diwan Singh, Bahadur 
Singh and Niwaz Singh, in equal shares, 5 pies, 4 fifs. . . .” 
The entry in the settlement khewat of 1873 of mauza Sheora}- 
pur is “ Names of ‘ lambardars,’ Gulab Singh and Ram Sahai 
‘lambardar’; Names of co-sharers, Gulab Singh, son of 
Madho Singh, caste and residence as mentioned above, 11 pies, 
8 fifs, 9 kirants, 7 jaus, 2 tunds and 5 dants, Bahadur Singh, 
Diwan Singh and Niwaz Singh, sons of Hira Singh, caste and 
residence as aforesaid, in equal shares, 5 pies and 4 fifs. . .” 
The entry in the settlement khewat of 1873 of mauza Mau 
is “ Name of lambardar, Sheo Charan Lal and Niwaz Singh, 
lambardars ; Names of co-sharers, Niwaz Singh, Bahadur 
Singh and Diwan Singh, sons of Hira Singh, caste Thakur 
Gaur, ‘ gotra’ Bharduaj ; residents of Baranpur Kanjri, par- 
gana Sheorajpur, in equal shares, 5 annas, 4 pies.” Remarks 
. Niwaz Singh lives jointly with his two brothers. No 
adjustment of account is made. . . .” Their Lordships do 
not draw from the above entries or from any other similar 
entries which were made in the revenue settlement of 1873 to 
which they were referred by the learned counsel any inference 
that Gulab Singh had separated from his cousins Diwan Singh, 
Bahadur Singh, and Niwaz Singh, or that there had been any 
separation in the joint family. But if the learned counsel’s 
prolonged argument on the entries was in any way sound, 
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Gulab Singh must have separated from his cousins before the 
settlement of 1873 was held. 


In Nageshan Bakhsh Singh v. Ganesha (1) in an appeal 
from Oudh, in which the learned counsel already referred to 
had argued the case for the appellant then before the Board, 
it was in that case decided by the Board that a definition of 
shares in revenue and village papers, by itself, affords a very 
slight indication of an actual separation in a Hindu family, 
and'is insufficient to prove, contrary to the presumption of law, 
that the family to which the entries refer had separated. In 
the judgment delivered in that case by the Board, the Board 
referred with approval to a judgment of Birdwood, J., of the 
High Court at Bombay, in Bhagoji v. Bapuyi (2) that “at 
the hearing the lower Appellate Court should have its attention 
directed to the ruling in Fatma v. Darya Sahib (3) in which 
it was held that the Collector’s book is kept for purposes of 
revenue and not for purposes of title. The fact of a person’s 


name being entered in the Collector’s book as occupant of land: 


does not necessarily of itself establish that person’s title or 
defeat the title of any other person.” The same observation 
appears to. their Lordships to apply to entries of the names 
of persons in settlement khewats as the names of co-sharers in 
a mauza. 

Immediately following the quotation in reference to the 
judgment of Birdwood, J., the Board in the case of Nageskhar 
Bakhsh Singh v. Ganesha(1)said :“ The Board refer in parti- 
cular to the judgment of Sir John Edge in Gajendar Singk v. 
Sardar Singh (4). In their opinion the statements of princi- 
ple now to be quoted are of significance and are sound as 
applied not only in Allahabad, but in India as a.whole. The 
main proposition is, of course, widely familiar. namely, that 
‘ given a joint Hindu family, the presumption is, until the con- 
trary is proved, that the family continues joint. That pre- 
sumption is’ peculiarly strong in the case of the sons of one 
father.’ The learned Judge further refers to ‘ experience of 
the manner in which names of Hindus are entered not uncom- 
monly in revenue and village papers in respect of shares’; and 
the Board sees no reason to differ from, but approves of, his 
pronouncement to the following effect: ‘A definition of 
shares in revenue and village papers affords, by itself, but a 

t. (1919) LR 47 LA 57 at 70:48 ML J sax (P C). 
a. (1888) ILR 1g B75. 3. (1873) 10 Bom. H C R r87. 
4. (1896) ILR 18 A 176, 179 and 180, 
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very slight indication of an actual separation in a Hindu family, 
and certainly in no case that has ever come before us 
could we have regarded such a definition of shares standing 
alone as sufhcient evidence upon which to find, contrary to the 
presumption in law as/to jointure, that the family to which 
such a definition referred had separated.’ ” 


This Board cannot read Act XIX of 1873, the North- 
Western Provinces Land-Revenue Act, 1873, which applied to 
the settlement of 1873, as making the definition of the shares 
of co-sharers in a settlement khewat conclusive of a separation 
in a joint Hindu family. 

If an actual partition of the joint family property by 
Madho Singh and Hira Singh, or by Gulab Singh and his 
cousins Diwan Singh, Bahadur Singh and Niwaz Singh, had 
been proved, it would be evidence that they had altered their 
title to it as joint owners and had become separate owners ; but 
a mere definition of shares in revenue and village papers, un- 
less it was proved that such definition of shares was with a 
view to a then partition, would not, in their Lordships’ opinion, 
by itself be conclusive evidence even that an actual partition 
was then intended. 

The attention of their Lordships has been drawn to the 
matters from which the Subordinate Judge and the High Court 
drew different conclusions on the question whetHer Gulab 
Singh had.. died as separate from his cousins Diwan Singh, 
Bahadur Singh and Niwaz Singh, and they agree with the High 
Court and its reasons for finding that there had not been any 
separation. Those reasons with which their Lordships agree 
are epitomised by the High Court in the concluding paragraph 
of the High Court judgment, and are as follows ~_ 

“Upon a consideration of the case as a whole and of the evidence which 
has been adduced by the parties, we have come to the conclusion that all the 
indicia of a joint Hindu family are present in this case. There was first of all 
the nucleus ff joint ancestral property which belonged to Padam Singh. There 
is next the presumption of Hindu law that the sons of Padam Singh, who ori- 
ginally must have been joint, continued to be joint so long as they lived, until 
the contrary was shown. No evidence has been given to prove that they ever 
separated or that after their death a seperation took place between Gulab Singh 
and the sons of Hira Singh. We have then the facts that property was ac- 
quired sometimes in the name of one member end sometimes in the name of an- 
otker; that debts incurred, in the name of one member were discharged by another; 
that debts were incurred and mortgages were taken in the names of membera of 
both branches jointly ; that a common account was kept relating to the income 
and expenditure of the family ; that in these accounts the expenses of funcrals 
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and of religious and other ceremonies connected with different members of the 
family were jointly entered ; that there were common servants who made col- 
lections and otherwise served all the members of both branches ; that the affairs 
of the family were looked after by the different members, whether the property 
stood in the name of any particular member or not; and that there is nothing 
tc prove thet an actual separation ever took place. In view of all these dr- 
cumstances we are unable to hold that the family was a separate family and 
to agree with the concluson of the Court below. In our opinion it has been 
satisfactorily established that the family of the sons of Padam Singh was a 
joint family at the time of Gulab Singh’s death, so that upon the death of Gulab 
Singh’s widow the property in dispute passed to the appellants, the mviying 
male members of the family.” 


The appellants in the High Court were the plaintiffs. 


Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed with costs. 

Solicitor for appellants : H. S. L. Polak. 

Solicitor for respondents : Douglas Grant. 

A. de M. Appeal dismissed.’ 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__Mr. JUSTICE VENKATASUBBA RAo. 
Periamurugappa Asari and another ... Appellants* ( Defend- 


ants 1 and 3) 
v. 


Manicka Chetty . Respondent (Plaintif. ) 


_ Transfer ‘of Property Aci—S. 52—Compromise decree—Applicability ef 
tule of lis pendens in case of—Compremise tainted by fraud or collusion— 
Effect—-Misdestription of property rendering rule of lis pendens txapplacable— 
What amounts te. 

Pending a suit for a declaration of plaintifPs title to certain property and 
for recovery of possession of the same from the defendant, the property was ‘sold 
in execution of a decree against the defendant and was purchased by a third 
porty. The plaintiff and the defendant thereupon entered into an agreement 
for the purpose of defeating the rights of the auction-purchaser, and, in pursu- 
ance of that agreement, a decree was allowed to be ‘passed in fawoar of the 
plaintiff. 

Held, that the auction-purchase was not affected by the doctrine of lis 
pendens, as the decision in the sult was the result of a collusive agreement entered 
into between the parties thereto. 


Held, further, that there was not such a mis-destription of property in the 
buit as to render the doctrine of lis pendens inapplicable. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Cuddalore in A. S. No. 73 of 1921, pre- 


*S A Nos 1465 and 1754 of 1942, sth November, 1924. 
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ferred against the decree of the Court of the District Munsif 
of Panruti in O. S. No. 27 of 1919. 


C. Padmanabha Aiyangar and T. D. Srinivasa Chariar 
for appellants. 

K. Bashyam Aiyangar for respondents. 

The Court delivered the following 


JUDGMENT : (The earlier portion dealing with a sepa- 
rate appeal being unnecessary for the purpose of this report 
has been omitted.] There is a further question that arises in 
the other Second Appeal. O. S. No. 480 of 1913 had pre- 
viously been filed by the carpenters, that is the present defend- 
ants. In that suit they claimed S. No. 32 on the ground that 
it was carpenter's inam and asked that the defendants in that 
suit should be directed to give up possession of it. There 
were four defendants and the 1st defendant Arunachallam 
Chetty was interested in plots x and2. ‘That suit was filed on 
27th August, 1913. In execution of a decree against Aruna- 
challam Chetty, these plots were sold and Thinnappa Chetty 
purchased them in Court-auction on the 1oth September, 1914. 
Although the interest of |Arunachallam! Chetty passed to Thin- 
nappa Chetty, the latter was not brought on the record of that 
suit and a decree was passed against the original defendants 
including Arunachallam Chetty on 16th November, 1915. 

The contention of the appellants is that the alienatron in 
favour of Thinnappa Chetty was made pendente lite and his 
purchase is therefore affected under S. 52 of the Transfer of 
Property Act by lis pewdens. Both the District Munsif and the 
Subordinate Judge have overruled this contention but on dif- 
ferent grounds. The District Munsif has held that the doc- 
trine of lis pendens has no application, because the decision in 
the previous suit was the result of a collusive agreement entered 
into between the parties to that suit. I cannot agree with 
the view which the Subordinate Judge has taken, to which I 
shall presently refer. He has not given any finding on the 
point whether there was collusion. I have therefore examined 
the evidence myself under S. 103, and O. 41, R. 24, Civil Pro- 
cedure Code, and I have come to the conclusion that the Dis- 
trict Munsif’s finding is correct. If it is proved that the car- 
penters and Arunachallam Chetty, the plaintiffs and the 1st 
defendant respectively in that suit, entered into an agreement 
for the purpose of defeating the rights of the auction pur- 
chaser, Thinnappa Chetty, and that in pursuance of that agree- 
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ment a decree was allowed to be passed in favour of the car- 
penters these facts would be sufficient to establish collusion 
which would render the rule of lis pendens inapplicable. The 
fact that the decree was made in pursuance of a compromise 
does not exclude the application of S. 52, provided however 
that such compromise is not tainted by fraud or collusion. | 
Annamalai Chettiar v. Malayandi Appaya Naick (1). A 
suit may be collusive even at its very inception or a decree may 
be obtained by collusion in a suit which was honestly begun. 
Krishnappa v. Shivappa (2), Seth Hukum Chand v. Raja 
Ran Bahadur Singh (3) ‘und Tangor Majhi v. Jaladhar 
Deari (4). In this case | am satisfied that during the pro- 
gress of the suit which was honestly instituted, the parties 
entered into a collusive agreement with the express object of 
defeating the rights of the auction purchaser at the Court sale. 
In paragraphs 26 and 30 of the Munsif’s judgment, he deals 
with this point fully and | entirely agree with the reasons 
which he gives for his conclusion. ‘The evidence of P. W. 2 
fully supports the view of the District Munsif and he 
was right in acting upon it. The circumstances and probabi- 
lities also show that the decree was the result of a collusion. 
It is unnecessary to go into this matter more fully. 

I have said that the Subordinate Judge also has held on 
the question of lis pendens against the defendants but for dif- 
‘ferent reasons. In his opinion the subject-matter of the previous 
‘suit and the present suit is not idetifical and he has on that 
ground held that S. 52 has no application. I do not think 
that this view can be supported. The contest in both the 
suits related to the same land. It was described as S. No. 32. 
The carpenters attempted in the previous suit to get posses- 
sion of what is'‘known as S. No. 32._of its identity there can 
be no doubt__alleging that it was carpenter's inam. In the 
present suit again the dispute was about this very plot and the 
question had to be determined whether it was or was not 
carpenter's inam. It is doubtless true that in the previous 
case no plan was filed and no boundaries were given. But 
it is reasonably certain that the claim was put forward in 
regard to the plot now in dispute. The theerva was given 
as Rs. o-13-0 and the extent was given as 0.26. This des- 
cription applies to the suit land. I do not think that there 
yo (1906) TL Rag M 4a6:16 ML] s7 (FB) j 
ae (1907) I LR gi B 393 at 998. $. (1919) 4 Pat L J 580 at 596 and 598. 
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was in the previous suit such misdescription as to render the 
doctrine of lis pendens inapplicable. Lokenath v. Achita- 
nanda (5). 


As, however, I have held that Thinnappa Chetty is not 
bound by ks pendens for the reasons given by the Munsif, 
S. A. No. 1754 of 1922 fails and is dismissed with costs. 


A. S. V. Appeal dismissed. 


In THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT —MR. Justice DEVADOSs. 
Avasarala, Venkata Rao and others ... Appellants* (Defend- 
ants Nos. 7 to 9, 14 to 16, 
31, 17 to 20, 22, 24 to 26 
and 28 to 30 ) 
v 


Avasarala Manga Rao and others ... Respondents (Plaintif, 


Defendants 1 to 5, L. R.. of 
the 7th Defendant and Defend- 


ants 10 to I2). 


Service inam—Karnam service inam—Enfranchisement of—To woese be- 
nefi exures—Persox in ofice at the time having obtained decree fer possession 
of inam laxnd—Persens îm whose favour inam patta issued—Refusal fe issue 
inam patta to ofice helder—Efiect—Pessession recovered in execution by effice 
holder subsequent te ewfranchisement—If dwesis titla ef holders of wam paita. 


Where, on the enfranchisement of a karnam service inam, the Inam Com- 
missioner refused to grant inam patta in the name of the person who then 
held the office of karnam and who had obtained a decree for the possesion 
of the inam land, and directed the patta to be issued in the names of the per- 
sons who were then actually in possession of the land constituting the karnam’s 
inam, Aeld, thit the enfranchisement must be held to enure not for the benefit 
of the person who then held the office but for the benefit of the persons in 
whose names the pattas were made out. The inam patta gives a good title 
toe those persons 

Held further, that the fact that the holder of the office at the time of the 
entranchisement subsequently recovered possession in execution of the decree 
he had previoualy obtained could not divest the title which had been created 
bv the grant of inam patta in favour of the persons then in possession of the 
lands e 


Second Appeal against the decree of the District Court 
of Godavari, dated 16th April, 1921 in A. S. Nos. 15 and 25 


*S A No. $32 of 1902. goth October, 1924. 
5- (1909) 15 C L J 391, 
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of 1919, preferred against the decree of the Court of the Sub- 
ordinate Judge of Cocanada in O. S. No. 16 of 1917. 

D. Appa Rao and B. Somayya for appellants. 

G. Lakshmanna and A. Satyanarayana for respondents. 

The Court delivered the following 

JUDGMENT Plaintif and defendants 1 to 31, are the 
descendants of five brothers. The plaintiff represents one 
branch, defendants 1 to 6 another branch, defendants 7 to 9 
the third branch, defendants 10 to 12 the fourth branch and 


defendants 13 to 31 the fifth branch. The plaintiff's suit 


is for partition of his share of the family property. The 
plaint property was karnam service inam and was enfranchised 
in 1903 and inam title deeds were issued in 1904. 

Defendants 1 to 9 pleaded that 40 acres and odd were not 
joint family property and the plaintiff could not claim a share 
of it. Defendants 13 to 31 pleaded that 23 acres and odd 
were their separate property and the rest of the property, 
about 40 acres odd, was joint family property and they, as 
representing the fifth branch, were entitled to one-fifth share. 

The Subordinate Judge granted a preliminary decree for 
partition in favour of the plaintiff for jone-fifth of the plaint 
property. Against that decree defendants 7, 8 and 9 pre- 
ferred one appeal and defendants 13 to 16, 31, 17 to 22 and 
24 to 30 preferred another appeal. The District Judge dis- 
missed both the appeals and affirmed the judgment of the 
Subordinate Judge. The defendants have preferred this 
appeal, and evidently defendants £: to 9 and 13 to 31 have 
made common cause ‘against the plaintif. 

The’ first contention urged.by Mr. Somayya for the 
appellant is that the enfranchisement was for the benefit of 
the karnam and the other members of the family had no 
interest in the plaint property. At the time of the enfranchise- 
ment the karnam’s office was held by Venugopal Rao under 
whom: the defendants 13 to 31 claim. The argument of Mr. 
Somayya is that Venugopal Rao was karnam at the time of the 
enfranchisement and the enfranchisement must therefore be 
for his benefit jand the mam “lands  enfranchised 
became his private property, and ‘he strongly relies 
upon the recent decision in Venkata Jagannadha v. 
Veerabhadrayya (1). What really happened in this case 
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was: Venugopal Rao was appointed karnam in the 
place of his father. He brought a suit, S. S. No. 47 of 
1902, for recovery of the inam property attached to the office 
of karnam against the relations and a decree was passed in his 
favour for possession of 3 puttis and 19 tooms, vide Ex. 1. 
This decree was afirmed on appeal by the Collector of Goda- 
vari District on 14th January, 1904, vide Ex. 1. Before the 
appeal was disposed of proceedings for the enfranchisement of 
the karnam’s inam were started and the Inam Deputy Collector 
passed proceedings on 2nd August, 1903 and directed that 
inam title deed should be issued in the names of the persons 
who were actually in possession of the land constituting the 
karnam’s inam. Vide Ex. 11. Venugopal who was given 
a decree for possession of 3 puttis and 19 tooms was unable 
to get possession of what was decreed to him by reason of the 
issue of an injunction ina suit by some of the defendants 
against the delivery of the property to him. The Inam De- 
puty Collector in his proceedings did not order: patta in the 
name of Venugopal Rao. He ordered patta to be issued 
only in the names of persons then in actual occupation of the 
inam lands. His father.Kama Razu was in possession of 
some of the inam lands and his name was included in the inam 
patta. If the enfranchisement was for the benefit of the 
karnam then in office, no doubt Venugopal Rao would have 
been entitled to the whole of the enfranchised land. But the 
Inam Deputy Collector for reasons which are not quite clear 
directed patta to be issued only in the names of persons in 
actual occupation, and he even included the name of one 
Ammanchi Lakshmamma, the widow of one of the members of 
the family on the ground that she had an interest in the inam 
property. In Venkata Jagannadha v. Veerabhadrayya(1) it 
was decided that when land is enfranchised and patta is issued 
in the name of a karnam, the enfranchised inam land becomes 
his private property and the members of his family have no 
right to it. The decision, therefore, has no application to 
the facts of the present:case. If the enfranchisement was in 
the name of Venugopal Rao the other members of the family 
could not claim a share of the property. The enfranchise- 
ment is not in his name, but in the names of the other members 
of the family. The contention that the enfranchisement was 
to enure for the benefit of the karnam in office at the time of 
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the enfranchisement receives no support from the decision in 
Venkata Jaganmadha v. Veerabhadrayya' (1). On the other 
hand, their Lordships lay considerable emphasis on the fact 
that the inam patta should not be treated as a mere formality 
but should be treated as giving title to the property to the 
person in whose name the inam patta is granted. They observe 
at page 655 : “ When accordingly on the 21st March, 1906, 
the title-deed already quoted was granted by way of an inam 
to the appellant’s father and was in express words confirmed 
to him, his representatives and assigns, to hold or dispose of 
as he or they think proper, the Board is of opinion that that 
enfranchisement must be given full effect to, and that it is 
not subject to be eviscerated or altered by the claim for parti- 
tion or division put forward in the present suit.” This ded- 
sion overrules the decision in Gunnaiyan v, Kamakshi Aiyar(2) 
and the cases which follow that case. Their Lordships 
approve of the Full Bench decision in Venkata v. Rama (3) 
in which it was held that the enfranchisement of the service 
inam in favour of the holder of the office for the time being, 
though he had no hereditary title to the office, enured for his 
benefit and his title was not liable to be defeated at the suit 
of the hereditary office-holder who was able to evict him from 
the office. The principle of the decision is that the land . 
which is given to a village officer is Government land and the 
village officer is only entitled to the emoluments or income 
from the land so long as he holds the office. Whether the 
office be hereditary or not, the service inam land is only attach- 
ed to the office and if the office happens to be held by any per- 
son, whether with or without hereditary right to it, the en- 
franchisement in his favour confers an absolute title on him. 
His relations who on his demise or on his dismissal would suc- 
ceed to the office could not claim the enfranchised land as be- 
longing to the family of which the karnam is a member. It 
follows, therefore, that the Government has an undoubted 
right to enfranchise the inam in favour of any person, and no 
one has a right to question it. No-doubt according to inam 
rules the enfranchisement is made in favour of the person 
holding the office. But that would not give a right to the 
other members of the family to a share in the land so enfran- 


ts (1921) TL R 44 M 643 :41 ML J (PO). 
a» (1903) TE R26M s59. 3. (1884) TL RSM 349 at 262 (F B). 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 78 


chised in favour of the holder of the ofice. Vide decision in 
Venkatarayudu v. Venkataramayya (4).. 

In this case rightly or wrongly the Inam Commissioner 
declined to issue inam patta in the name of Venugopal Rao 
who was the holder of the office of karnam at the time ot 
the enfranchisement proceedings and though he was aware 
of the fact that Venugopal Rao had obtained a decree for pos- 
session of the inam land, yet he declined to make out a patta 
in his name unless he executed the decree within two months. 
The two months having expired and the decree not having 
been executed, the Deputy Collector proceeded to order pattas 
according to possession. The inam pattas therefore conferred 
title on the persons in whose names the pattas were issued. In 
Tariya Gowdu v. Vonamo Gowdu (5) pattas were issued 
in the name of the members of the family of hereditary office- 
holders although only one of them was the actual office-holder. 
It was held that such a grant was not illegal. The learned 
Judges observe at page 206: “We cannot find any legal founda- 
tion for the view which appears to be held by the two lower 
Courts that if on enfranchisement the Government grants a 
portion of the inam lands to a man who, although a member 
of the family of hereditary office-holders, was not himself 
actually in office at the time of enfranchisement, such a 
grant is illegal and must be set aside by a Civil Court.” This 
case is against the contention of the appelldtits that the. grant 
enured for the benefit of Venugopal Rao. In Dkaranipragada 
Durgamma v. Kadambari Virrazu (6) the lands constituting 
the emoluments of the office of the karnam were enfranchised 
in favour of a widow who had been in possession since the 
death of her deceased husband which took place about 18 
years previously. They were subsequently sold by her. The 
Court held that the reversioners could not dispute the aliena- 
tion. With regard to the Full Bench ruling in Venkata v, 
Rama (3) the learned Judges observe : “ That decision pro- 
ceeded on the broad ground that the plaintiff did not hold the 
office of karnam at the time of the enfranchisement and, there- 
fore, had no title to sue for the lands and that the land when 
enfranchised was at the disposal of Government and alienable 
to whomsoever the Government pleased.” In this case as I 
have already observed the Inam Commissioner rightly or 
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wrongly refused to grant inam patta in the name of Venugopal 
Rao who was the karnam in office and who had obtained a 
‘decree for the possession of the inam land and it must there- 
fore be taken that the enfranchisement in the names of the 
persons mentioned.in Ex. 11 enured not for the benefit of the 
karnam but for the benefit of the persons in whose names the 
pattas were made out. That the inam patta gives a good 
title is clear from a recent decision of a Bench of this Court in 


‘Krishna Sastri v. Singaravelu Mudaliar (7). In that case Sir 


William Ayling, J. observes as follows: “I think the judgment 
of the Privy Council (Venkata Jagannadha v. Veerabhadray- 
ya (1) ] amounts to stating that the grant of a title deed at 
enfranchisement of a service inam (unlike the case of a per- 
sonal inam) does confer a new title ; and that, for this reason, 
it cannot be questioned by other members of his family.” This 
decision was followed in a recent case by Wallace, J., in Gouri- 
kantam v. Ramamurthi (8). He observes at page 490: 
“Since, however, I hold it is clear on the authority of 
Venkata Jagannadha v. Veerabhadrayya (1) that enfranchise- 
ment is a clear and unequivocal resumption by the Government 
of the land and a re-grant to whomsoever it pleases, it follows 
that, unless the Government had at the time of.the resumption 
no right to resume,.the 1st defendant has no case.” Itis 
unnecessary to decide.in this case whether there was an actual 
resumption by. the Government of the service inam.or not. It 
is-sufficient for the:purpose of this case to hold that.thé Govern- 
ment .enfranchised the inam land which it had absolute power 
to. dispose of, in favour of the persons in whose names pattas 
were issued by the Inam Commissioner. ‘The first contention, 


therefore, that.the enfranchisement in 1903 was for the bene- 


fit..of. Venugopal Rao, the karnam then in ofice, is not 
sustainable. = 
‘The second contention is that the decree in S. A. S. No. 
47- of 1902 was for the whole of the karnam’s inam which 
measured about 63 acres and owing to some miscalculation 
only 23 acres were delivered to the plaintif Venugopal Rao. 
It is argued that the whole of the land having been decreed to 
Venugopal Rao, the others had no right to the land and there- 
fore it must be taken that Venugopal Rao was in possession 
of the whole:of the land and the enfranchisement proceedings 
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were for his benefit. It is unnecessary to consider this pani 
in detail in view of my decision on the third point. 


The next point urged by Mr. Somayya is that the defend- 
ants 13°to 31 are entitled to 23 acres. This contention is 
based on the fact that subsequent to the inam proceedings the 
decree in S. A. S. No. 47 of 1902 was executed by Venugopal 
Rao and he got actual possession of 23 acres. He no doubt got 
possession ot 23 acres by virtue of his being the karnam in 
ofhce: But unfortunately for him the enfranchisement pro- 
ceedings were over before he got possession, and the inam 
pattas had been issued or ordered to be issued. According to 
the proceedings of-the Inam Deputy Collector, Ex. 11, persons 
who were actually then in possession were granted pattas. And 
he says : “ Venugopal Rao, decree-holder in the Summary Suit 
referred to above, admits that he has himself no possession, 
but he says that the Virayala people do not hold a half share 
in it, but he has not proved it and besides he has nothing to do 
with the land not being one in possession.” The argument 
for the appellant is that 23 acres odd had become the property 
of Venugopal Rao, and that the enfranchisement proceedings 
could not take away that right and he relies upon the decision 
in Lakshminarasimham v. Venktaratnayamma (9). In that 
case Spencer and Ramesam, JJ. held '“ the fact that the Govern- 
ment enfranchised a karnam service inam and issued title deed 
in the name of a person did not of itself confer a title on such 
person and the inam title deeds could create no title! where no 
title existed before.” ' Mr. Justice Spencer observes at 
page 335 : “ On this point l am of opinion that the language 
of their Lordships should not be strained too far so as to make 
it apply to circumstances which were not before them. To 
say that inam title deeds created a title where no title existed 
betore would be to disregard the provisions of Madras Act 
VIII of 1869 which expressly state that ' nothing contained 
in any title deed shall be deemed to define, limit, infringe or 
destroy the rights of any description of holders or occupiers of 
the lands from which any inam is derived’ or ‘affect the 
interests of any person other than the inam holder named in 
the title deed’ and" nothing contained in Madras Act IV of 
1862 or in Madras Act IV of 1866 shall be deemed to confer 
on any inam holder any right to land which he would not other- 
wise possess.” Mr. Justice Ramesam observes at page 336 : 
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“ The judgment of their Lordships of the Privy Council in 
Venkata Jaganuadha v. V cerabhadrayya (1 ) cannot be used as 
an authority for the proposition that the inam title deed is 
conclusive as to the persons in whose favour enfranchisement 
is to operate.” If this decision is good law no doubt the ap- 
pellant’s contention could prevail. . But Mr. Justice Ayling 
and Mr. Justice Odgers have dissented from the view of Mr. 
Justice Spencer and Mr. Justice Ramesam in the case already 
referred to, Krishna Sastri v. Singaravelu Mudaliar (7) and 
Mr. Justice Wallace also dissents from this view in Gourikantam 
v. Ramamurthi (8). The view of Spencer and Ramesam, JJ. 
is opposed to the decision in Sankara Subbayyar v. Ramaswami 
Atyangar. (10) wherein the facts were: Inam lands constituting 
the emoluments of the ofice of Nattamgar were enfranchised: 
in favour of the plaintiff and defendant separately. In 
November, 1890, the defendant was informed that a patta 
for half of.the lands would be issued in his name, and it was 
so issued on the following May. In April, 1891 (after the 
resolution to enfranchise the land was come to) the plaintifi 
was appointed to be the sole Nattamgar and he sued in 1894 
for the cancellation of the enfranchisement patta issued to the 
defendant, and for the issue of a patta in his own name in 
respect of the lands comprised therein and for possession of 
the lands. The Court held that the plaintiff was not entitled 
to the relief sought. The learned Judges observe at p. 456 : 

“ We think that the enfranchisement of half of the land in 
second defendant’s name was in accordance with the principle 
accepted in the Full Bench case Venkata v. Rama (3) refer- 
red to by the District Judge, inasmuch as the right of the 
second defendant, established by the suit under Regulation VI 
of 1831, was never subsequently set aside or even disowned 
by the revenue authorities The appointment of the plaintiff 
as sole Nattamgar in April, 1891, was never intended to affect 
the right of the second defendant to the moiety of the lands. 
It was merely an act of policy on the part of the Government 


- for. the more convenient discharge of the duties of the office 


and could only affect the right of the second defendant from 
the date of such appointment. We do ngt think it would be 
reasonable, nor is there any authority for holding that the 
plaintiff’s appointment in April, 1891, should have effect re- 
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trospectively so as to divest the second defendant of the right 
which had vested in him by the prior order to enfranchise half 
the lands in his name.” The order for enfranchisement was 
passed before Venugopal Rao got possession of the lands. 
His subsequent possession cannot divest the title which was 
created by the grant of inam patta in favour of the persons 
then in possession of the lands. If the subsequent appoint- 


ment of the plaintiff in Sankara Subbayyar v. Ramaswami 


| Aiyangar(10)could not divest the title of the second defendant 
in-that suit which had vested in him, it is difficult to see how 
the getting possession of the land in execution of the decree 
‘in the summary suit could divest a title which had been confer- 
red by the grant of the inam patta. In this view Venugopal 
Rao and his descendants could not claim exclusive title to the 
23 acres in their possession. They do net attempt to set up 
adverse possession for more than 60.years against the Govern- 
ment and granting that they could get prescriptive title against 
the plaintiff they have not proved that they were in posses- 
sion for more than 12 years before the date of suit. Asa 
matter of fact their possession was only subsequent to 1905 
and the suit was filed in 1917. 

In the result the second appeal fails and is dismissed with 
costs. 


A. S. y. Appeal dismissed: 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE RAMESAM AND MR. JUSTICE 
VENKATASUBBA RAO. 


Echikan Charakare Kelu Nair ... Appelant* SARE 
Vi 
The Secretary of State for India in Council 

represented by the Collector of South 

Canara, Mangalore ... Respondent (Defendant). 

Madras Revenue Recovery Act, S. 58—Scepe and efect of —Assesrment 
—Rate of—Alteration by Government—Legality—Jurisdiction of CWI Courts 
te decide—Binding engagement by Coverament fixing rate fer a certian peried 
What amounts to—Efech—S. 59—Sutt under—Limutation—Peried of netice— 
Deduction of—Plaint:F s Yighi te. 

8. 58 of the Madras Revenue Recovery Act ‘precludes the Civil Courts 
from considering the question, what is the proper rate of assesment payable 
to Government in respect of land held under it. It is, however, no bar w 
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their considering the question whether Government, having entered into a 
binding engagement by which the assessment is fired at a certain rate for a 
certain period, can alter the rate during that period. 

Ina suit by the plaintiff for a declaration that the asecssment imposed by 
the Government on the suit kumris at the rate of eight annas per acre was 
illegal and thet the Government could levy the tax only at two annas fired at 
the time of the Settlement, Aeld, that the notification published by the Govern- 
ment in the District Gazette on 6th November, 1903, of the Introduction of a 
new Settlement in South Canara supplemented bythe G. O., dated ryth April, 
190%, as understood in the light of declarations of Government Policy, amounted 
to a grant of rights on the ryotwari holders in the District of South Canara for 
a period ‘of thirty years, that there was thus a binding engagement by which 
the assesment was fixed at a certain rate for that period, that the Government 
could not alter the rate during that period, and that 8. 58 of the Revenue 
Recovery Act was no bar to the Civil Courts considering the question whether 
an alteration purporting to be made by the Government of the rate during that 
period was legal. 

In computing the period of limitation for a sult brought under S. ṣọ of 
the Madras Revenue Recovery Act, the plaintif is entitled to a deduction of 
the two monthy’ period occupied by the notice legally necessary to be Lesued 
before instituting the sult. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of South Canara in A. S. No. 215 of 1921 (A.S. 
No. 159 of 1921 on the file of the District Court) preferred 
against the decree of the Court of the Additional District 
Munsif of Kasargod in O. S. No. 204 of 1920 (O. S. No. 927 
of 1919 on the file of the Court of the Principal District Mun- 
sif of Kasargod). 


C. V. Ananthakrishna Aiyar for appellant. 
The Advocate-General for respondent. 


The Court delivered the following 


JUDGMENTS :__Ramesam, J. : The facts of this second 
appeal are stated by my learned brother whose judgment I had 
the advantage of perusing. 


If the question before us is... what is the proper rate of 
assessment on the suit land ?__we are precluded from entering 
upon its consideration by S. 58 of the Revenue Recovery Act. 
The Civil Courts have no jurisdiction to do the work of the 
Settlement Department, whether that department has come 
to 2 correct or incorrect conclusion in respect of a particular 
plot of land. In my opinion this is the proper scope of S. 58. 
But when the question before usis whether Government, 
having entered into a binding engagement, by which the 
assessment is fixed at a certain rate for a certain period, can 
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alter the rate during that period__to say that that S. 58 is a 
bar to our consideration of the question is to say that the sec- 
tion enables the Government to avoid the binding nature of 
contracts relating to revenue. I do not think the words ' any 
‘question as to the rate of land revenue payable to Government’ 
were intended to support such a contention. 


This leads me to the question__whether there is any 
binding engagement on the part of the Government. On 
this’ point | see no reason to differ from my learned brother’s 
conclusion, viz., that the notification of the Government, dated 
6th November, 1902, supplemented by the Government Order, 
dated 17th April, 1903, as understood in the light of declara- 
tions of Government Policy, amount to a grant of rights on the 
ryotwari holders in the District.of South Canara for a period 
of thirty years. Though there are facts in Secretary of State 
for India in Council v. Ramanujachariar (1) which distinguish 
that case from the present, it supports our conclusion to this 
extent. - 


On the question of limitation it is true that I have always 
felt some difficulty in following the reasoning in Srintvasa 
Aiyangar v. The Secretary of State (2). After the recent 
amendment of the Limitation Act, the matter is not of practi- 
cal importance. Iam therefore content to follow that deci- 
sion. I agree with the order proposed by my learned brother. 


Venkatasubba Rao, J.: The question of law that has 
been raised tn this second appeal is, can Government revise and 
enhance the land tax during the currency of the 30-year period 
of the settlement contrary to the notification introducing such 
settlement ? 


: The facts of the case may be shortly set forth. The 
plaintiff sues for a declaration that the assessment imposed by 
the Government on the suit kumris at the rate of eight annas 
per acre was illegal and that the Government could levy the 
tax only at two annas fixed at the time of the settlement. The 
kumris in question were 165 odd acres in extent and the plain- 
tiff claims the recovery of Rs. 493-3-0 being the amount collect- 
ed in excess of what was actually due. The lands are situate 
in Kasargod Taluq of the South Canara District and the 
Government published on the 6th November, 1902 in the Dis- 
trict Gazette a notification of the.introduction of a new settle- 
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ment. The notification begins with the statement that the 
Government had sanctioned the scheme for the revision of the 
land assessment of the South Canara District and proceeds to 
say that the new rates will take effect from Fasli 1312 corre- 
sponding to July, 1902. Then follows the definition and 
classification of lands and sanctioned rates are set forth along 
with the data for the calculation. Paragraph 20 is material. 


“The settlement will be for a period of thirty years, 
during which period no extra charge will be made on “ dry” 
converted into “wet” or “garden” or on “wet” converted into 
“garden” or on “single” crop wet land converted into 
“double” crop wet. Unoccupied land will be assessed ac- 
cording to the existing classification when cultivated or brought 
under occupation. At the end of the settlement period the 
Government reserve the right to introduce such changes in the 
classification and assessment of “ wet”, “ dry ” and “ garden ” 
lands as may then seem proper.’ | 


Kumri lands were by the notification excepted from the 
settlement and regarding them it was said that separate orders 
would be issued later. See paragraph 13. 

Accordingly a Government order, dated the 17th of April, 
1903, was issued approving of a notification fixing a rate of 
two annas per acre in respect of suit lands. This Govern- 
ment order is recited in the proceedings of the Board of Reve- 
nue, dated 27th April, 1903. A patta was issued to the plain- 
tiff (appellant) in respect of certain lands and the kumris in 
question were then treated as Government kumris and omitted 
from the patta granted to him. Qn the 27th of May, 1906, 
he presented a petition to the Collector of South Canara asking 


' that the said land might be included in his patta but an order 


was made to the effect that his claim would be disposed of 
under the Dharkast rules. Thereupon, the plaintiff filed two 
suits against the Secretary of State for India, O. S. No. 352 
of 1911 and O. S. No. 3 of 1913 in the District Munsif’s 
Court of Kasargod asking for a declaration that he was the 
owner of the kumris in question and that he was entitled to get 
a patta for them and these suits were ultimately disposed of 
in his favour. In respect of a portion of these lands, he got 
a declaration from the District Court of South Canara in the 
following terms :—_ 


“There will be a declaration that the plaintiff is the 
absolute owner and proprietor of the marginally noted plots 
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falling within the plaint boundaries, and that as such he is 
entitled to ‘get a patta for the same subject to the payment of 
the Sovereign’s share of the produce as assessment and there 
will be a permanent injunction restraining the defendant from 
interfering with his lawful possession and enjoyment of these 
properties.” 

In respect of the remainder of the lands he got a similar 
declaration from the High Court. After the plaintif was 
thus declared to be the absolute owner of the kumris, the 
Government issued to him a patta charging an enhanced rate 
of assessment, namely, eight annas per acre, although the 
rate fixed in the notification was two annas,per acre. ‘The 
plaintiff first sought redress from the Collector of South 
Canara (see Ex. K), then from the Board of Revenue (see 
Ex. M) and then from the Government but met with no suc- 
cess. Thereupon, the present suit was filed. The Govern- 
ment’s de‘ence was twofold : first, they denied that the 
plaintif was the owner of the kumris in question; secondly, they 
pleaded thar Civil Courts had no jurisdiction to decide ques- 
tions relating to rates of assessment and relied on S. 58 of the 
Madras Revenue Recovery Act Il of 1864. They generally 
controverted the position that the Government had no right 
to vary the rates of assessment during the currency of the set- 
tlement period. The first defence in view of the result of 
the litigation that preceded the suit is obviously frivolous and 
was summarily rejected both by the District Munsif and the 
Subordinate Judge. In regard to the second plea, it must 
‘be said that the authority on the point is scanty and the question 
must be determined mainly with reference to general principles. 
It is now established that the proprietorship of the ryotwari 
holder in his holding is subject to the prerogative which the 
Crown has, according to the common law of India of imposing 
by an executive act, assessment on land and varying it from 
time to time. The right of the Government to assess land 
to land revenue and to vary it is not a right created or confer- 
red by any statute but, as stated above, the Crown possesses 
the prerogative of exacting from a subject holding arable land, 
its share of the prodyce or the equivalent of such produce. See 
observations of Bhashyam Alyangar, J., in Bell v. The Munici- 
pal Commissioners for the City of Madras(3)and Madathapu 
Ramaya v. The Secretary of State for India (4) and of 

3. (1902) TL Ras M 457 at 4831:12 M L J 208. 
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Subramania Aiyar, J. in Madathapu Ramaya v. The Secretary 
of State for India (5). 


In the actual exercise of the prerogative of the Crown 
above referred to, the Crown is not supposed to proceed with- 
out any regard to definite and well-established principles such 
as that the Crown is not entitled to more than a fixed share of 
the produce. See Subramania Atyar, J. in Madathapu Ramaya 
v. The Secretary of Stata for India (6). The learned Judge also 
refers to another well-established principle, namely, that the 
usual settlement period is thirty years[see Madathapu Ramaya 
v. The Secretary of State for India (6).] This feature 
of ryotwari settlement is referred to over and over again in 
the judgments of the Judicial Committee and of the High 
Court and in works of authority. 

In Sankaravadively Pillai v. The Secretary of State for 
India in Council (7), Subramania Aiyar, J. refers to this 
incident. 

“In Maclean’ s Manual of the Administration of the Madras 
Presidency, Vol. 1, the following passage occurs at page 110:_ 
“The term of the Madras ryotwari settlement is accord- 
ing to the present intentions of Government 30 years from the 
date of completion of each particular local settlement at the 
end of which time not only the commutation money rates but 
the grain values themselves now assigned to the land are lia- 
ble to revision.” 

Again at page 121 2. 

“ The most important item in the yearly demand, name- 
ly the normal land tax, is fixed im advance and is liable to revi- 
sion according to present arrangements only once in every 
thirty years from the time of first settlement.” 

Baden-Powell in Vol. ITI of his Land Tenures at page 75 
says 2. 

“ The duration of settlement is thirty years. During 
that period neither the grain values nor the commutation prices 
are altered.” 

The Board’s Standing Order on the subject runs thus :— 

“At each settlement or re-settlement of a district, 
Government will fix at their discretion the period for which 
such settlement or re-settlement shall be in force. The Col- 
lector shall then notify the period in the District Gazette and 

s. (1903) IL R a7 M 386 at 488 :14 ML J 837. 
6. (1903) I L R27 M 386 at 389 :14 M L J 37. 
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explain to the ryots that the new rates will not be liable to 
alteration during the currency of the settlement period.” 


Referring to ryotwari settlements, their Lordships of the 
Judicial Committee observe in Bala Surya Prasad Rao v. The 
Secretary of State for India (8): 


“Tt has, however, long been the practice on Govern- 
ment estates to make periodical settlements with the ryots 
whereby the Government’s share in the produce is commuted 
for a fixed annual payment in assessing which the wet lands 
are separately classified. The annual payment is incapable of 
increase during the period for which the settlement is made.” 

I have shown that the notification in question contains a 
definite undertaking that the rate fixed will not be varied 
during the thirty-year period of the settlement. From the 
Standing Order referred to above, it is clear that not only was 
this notification published in the District Gazette but that its 
clauses were explained by the Collector to the ryots in the 
taluq. 

The reason for imposing a higher rate appears extremely 
curious. The Government have discreetly refrained from 
referring to it in their statement. The plaintiff has discovered 
that a notification, dated 26th January, 1913, was published in 
the District Gazette over the signature of the Revenue Divi- 
sional Officer, to the effect that the kumri areas to which 
claims may be established in Courts of Law may be assessed 
at the full dry rates instead of kumri rates. ‘The action 
ig thus intended to penalise persons who challenge in Courts 
of Law the Government’s decision in regard to the ownership 
of the land. The Government having wrongfully denied the 
plaintiff’s title seek to take advantage of their own wrong to 
render nugatory the decision of the Court by imposing an 
arbitrary rate and thus treating the land contrary to the finding, 
as land belonging to them and at their absolute disposal. That 
the act of the Government in going back upon their promise 
is impolitic, oppressive and indefensible can scarcely be denied. 
It is opposed to repeated declarations of the Government and 
accepted notions of established usage. The act constitutes a 
clear breach of faith. The question, however, remains is the 
claim of the Government not merely unjust but also illegal and 
can Courts of Law deal with the question and protect the 
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aggnieved party? In Kandukuri Bale Surya Rao v. Secretary of 

State for India (8), the case referred to above, their Lordships 
of the Judicial Committee held that the Government could not 
impose upon a Zemindar a cess for the use of water, the 
right to use which was appurtenant to the land in respect of 
which the jamma was payable, without increasing the amount 
of the jamma and thus committing a breach of the obligation 
undertaken at the time of the permanent settlement. The 
Irrigation Cess Act conferred on the Government a right to 
levy a water cess and purporting to act under this Act, the 
Government levied the cess in question. Independent of and 
apart from the Act, the Government did not claim any such 
right, but the Government contended that the settlement with 
the Zemindar did not amount to an engagement within the 
meaning of the Act and in the absence of it they could exercise 
the right conferred by the statute. The question in the pre- 
sent case is, is there any such engagement between the Govern- 
ment on the one hand and the ryotwari holders on the other. 
If there is, the Government’s action is illegal for they do not 
rely upon any statute in their favour. ‘The observations of 
their Lordships in this case referring to ryotwari tenure were 
in a sense obiter, but they are entitled to great weight as an 
argument based on them was used to support the conclusion at 
which they arrived with reference to the position of the Zemin- 
dar which was then directly under consideration. 

This case was treated by a Bench of this Court as an 
authority for the position that the assessment is incapable of in- 
crease in regard to ryotwari tenures during the period: for 
which the settlement is made. Secretary of State for India 
y. Ramanujachariar (1). Incidentally; I may mention that 
this is the only direct ruling on the point. 

On' a construction’ of the notification I am clearly of the 
opinion that it amounts to a grant in favour of the ryotwari 
holders of the taluq. The State was possessed of the right. 
I shall assume of levying any assessment it pleased. By the 
notification it gives up the right to levy any tax over and above 
that fixed at the settlement. Its right was indefinite. It was 
at liberty to fix a high or a low rate. Bý the notification the 
right which was indefinite was made definite and whatever 
right it possessed to fix a rate in excess of what was actually 
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fixed, it released in favour of the ryotwari holders. In other 
words, assuming that the Government had a right to a share 
of the produce above what was fixed at the settlement, that 
right was by the notification granted by virtue of the settlement 
to the holders of the lands. The act of the Government 
might be described as a release, grant or an engagement, but 
by whatever word it may be described, the clear effect 1s that 
the Government irrevocably undertook not to enhance the 
assessment during the currency of the settlement. 


I have not the slightest doubt that their Lordships of the 
Judicial Committee in Kandukuri Bala Surya Rao v. Secretary 
of State for India (8) understood the position in this sense 
when they observed, dealing with the ryotwari holders, that 
the annual payment was incapable of increase during the period 
for which the settlement was made. | 


There thus being a grant or release in favour of ryotwari 
holders, S. 58 of the Revenue Recovery Act cannot oust the 
jurisdiction of the Civil Courts. S. 58 runs thus :— 


“No Court of Civil Judicature shall have authority to take into con- 


sideration or decide any question as to the rate of land revenue payable to 
Government or as to the amount of assesment fixed or to be hereafter fired 
on the portions of a divided estate.” 

The Courts are prohibited from deciding any question as 
to the rate of revenue or as to the amount of assessment. But 
they have full jurisdiction to decide whether or not the land 
or person is at all under liability to be assessed to land revenue. 
See Madathepu Ramaya v. The Secretary of State for 
India (9). Similarly if there is a binding engagement or a 
grant or a release, the section does not deprive the Civil Courts 
of their undoubted jurisdiction to give effect to and enforce its 
terms. S. 58, therefore, is not a bar to the action. As 
Subraniania Aiyar, J. points in Madathapu Ramaya v. The 
Secretary of State for India (6), although the prerogative of 
the Crown is to be exercised in accordance with definite and 
well-established principles, S. 58 has been enacted in order 
to save the Crown from litigation to which but for such a 


. provision, it would be exposed, that is to say, the Crown can- 


not be compelled by Courts of Law to act in accordance with 


those principles however well settled they may be. The 
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question assumes an entirely different aspect when the matter 
passes out of the region of ethics and State policy into the 
domain of law. When the obligations of the State have taken 
the form of an arrangement which Courts can recognise, the 
bar of S. 58 ceases to have operation. In my opinion, there- 
fore, the plaintiff is entitled to the declaration that the defend- 
atit cannot collect more than two annas per acre in respect of 
the kumris which are the subject of this suit. 

There remains only the question of the recovery of the 
amounts actually paid. The appellant’s learned vakil con- 
cedes that the payments made in 1918 are barred by limitation. 


In regard to payments of 1919, it is sufficient to say that 
I am willing to follow Srinivasa Atyangar v. The Secretary of 


"State for India (2), where it was held that the period of two 


months (the period of notice) should be deducted in computing 


‘limitation. If this period is deducted all the payments of 


1919 are in time and the plaintiff will be entitled to a decree 
to that extent. In the result the decree of the Lower Appel- 
late Court is set aside and the plaintiff's suit is decreed with 
full costs here and in the Courts below to the extent indicated 
above. 


A. Sr Vy, Appellate decree set aside. 


In THE HiGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :. Mr. Justice PHILLIPs. 
Rasappa Pillai ...” Appellant*® (Plainiif) 
v. : o ra 
Mitta Zemindar Doraiswami Reddiar s 
alias Pethu Reddiar and others ... Respondents (Defend- 
. ants 1 to 6). 
Contract Act, S. 69—Sale to A free from encumbrances—Subsequent sale te 
B subject to excumbrancer—Faslare ef B io discharge encumbrance and atiach- 
ment and sale ef property purchased by A in comsequence—Payment by A te 
avert sale—Sust by him te recover amount paid from Be Mainiamehiliiy -Britid 
by law to pey—M caning. 


The srd defendant first sold certain properties to the plaintiff, and then 
sold certain other properties to the 1st defendant. The sale to the plaintiff 
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was said to be free from encumbrances, whereas the sale to the rst defendant 
recited various encumbrances on the property which the ret defendant was to 
discharge as a part of the mle price. In particular, he had to pay off a decree 
debt of Ra 2,000 obtained by one R. Admittedly, the 1st defendant did not 
pay off that amount and subsequently the plaintiffs properties which, together 
with those sold to the rst defendant had been attached by R before judgment, 
were sold. In order to prevent the sale being confirmed, the plaintiff paid the 
decree amount and sued to recover that sum from defendants 1 to 4 and their 
families, the and defendant being an alienee from the 1st defendant, ` 


Held that 8. 69 of the Contract Act applied to the caso and that under it 
the plaintiff was entitled to recover the money he had paid. 


Meaning of the words “bound by law to pay” in 8. 69. 

Second Appeal against the decree of the District Court 
of Salem in A. S. No. 186 of 1920 preferred against the decree 
of the Court of the District Munsif of Namakkal in O. S. 
No. 440 of 1917. 

A. Krishnaswamit Atyar and F. N. Venkatavaradachariar 
for appellant. ' 


L. S. Vieeraraghava Atyar for respondents. 
The Court delivered the following 


JUDGMENT > | think it is necessary in this case to set 
out the facts, for although the District Judge says in his judg- 
ment that the facts of this case are not in dispute, he has come 
to one conclusion of fact which has been questioned here. In 
1905, the 3rd defendant sold certain properties to the plain- 
tiff for Rs. 2,800 and in 1909 he sold certain other properties 
to the 1st defendant for Rs. 16,150. ‘The sale to plaintiff 
was said to be free from encumbrances, whereas the sale to 
the 1st defendant recited various encumbrances on the pro- 
perty, which the 1st defendant was to discharge as a part of 
the sale price. In particular, he had to pay off a decree debt 
of Rs. 2,000 obtained by one Rangaswami. Admittedly, the 
1st defendant did not pay off this amount and subsequently 
the plaintiff's properties which, together with those sold to the 
1st defendant had been attached by Rangaswami before judg- 
ment, were sold. In order to prevent the sale being confirmed, 
the plaintiff paid the decree amount and now sues to recover 


that sum from defendants 1 to 3 and their families, the 2nd. | 


defendant being an alienee from the ist defendant. The 
District Judge has found that neither S. 69 nor S. 70 of the 
Indian Contract Act supports the plaintiff, for he finds “ the 
Ist defendant was under no legal obligation to clear the plain- 
tifs property from the attachment ; nor can I find that he 
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was under any. contractual obligation which could have been 
‘enforced by law. Nor can I find he was under any legal 
‘obligation to contribute to reimburse the plaintiff.” This 
‘finding appears to be based to a considerable extent on the 
finding of fact to.which I have alluded above and which is 
now in dispute. Under his sale deed, the 1st defendant under- 
‘took to pay Rangaswami’s decree debt. But he did not do 
so although it appears that he did pay full consideration for 
‘the sdle deed in that hé paid a debt not specified in that deed- 
and paid certain amounts to other creditors in excess of the 
stipulated surns. In respect of this the learned Judge states: 
Tt also appears that the 1st defendant had his vendor’s com 
sent to the course’ he adopted,” and then adds: “The 1st 


defendant and his vendor might have entered into a new con- 


tract the next day after Ex. [ and in fact did enter into a new 
contract when his vendor agreed to the rst defendant being 
excused from paying up Rangaswami’s debt. ” This amounts 
to a finding that there was novation of the contract of sale. 
Such a case is not set up either by the 1st defendant or by the 
3rd defendant, and no issue has been framed on the point and 
it has not been considered in the trial Court. It further ap- 
pears-that this finding is directly opposed to an admission in 
the Ist defendant's evidence, for there he deposes - “ There 
is no particular reason why I should have paid off those ad- 
vances and not Rangaswami’s except that the others were more 
pressing’ and were mortgage decrees.” He does not rely 
on-thé novation of contract found by the District Judge, but 
simply says that he made these payments ‘because some credi- 
tors were pressing harder than others: This finding, there- 
fore, cannot be accepted and we must take it that the contract 
between the 3rd:defendant and the 1st défendant is in accord- 
ance with the terms of Ex. I.’ That being so it remains to 
consider whether the plaintiff comes within the provisions of 
S:'69 of'the Coritract Act, or m this appeal it is not suggested 
that S: 7o'is applicable. `S. 69 mins as follows = 


<A person who is interested in the payment of money which another 
is bound by law'to pay, and who therefore pays it, is entitled to be ae 


- by the other.” . 


‘It cannot be oue ‘that plaintiff was interested i in the 
payment of this money, inasmuch as it was the only means of 
saving the property which he had purchased from the 3rd 
defendant.” 


-n or wa 
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Then, the question arises, whether the 1st defendant was 
bound by law to pay that money, namely, Rangaswami’s de- 
cree debt. Under Ex. I he had contracted with the 3rd 
defendant to pay that amount and so far as the 3rd defendant 
is concerned, he could have compelled the payment'of the sum 
by the 1st defendant. These facts are very much the same 
as in the case reported in Muthurakku Maniagaran' v. Rak- 
kappa (1), the only difference being that the money in that 
case was due under a mortgage. Both the learned Judges in that 
case based their decision on S. 69 of the Contract Act and 
one of them added that S. 70 was also applicable. This 
authority seems to me quite clear, but in a subsequent case 
reported in Kunptthapatham Pillai y. Palamalai Pillai (2), 
some little doubt seems to have been expressed as to the 
correctness of Muthurakku Mantagaram v. Rakkappa (1), 
although there was no express dissent, the observation relied 
on by the respondent being one made obiter. In considering 
the meaning of the words “ bound by law to pay ” the learnad 
Judges say: “ What is intended is a contractual obligation 
and not a legal one.” If we accept these words in their 
literal sense, it would imply that a person who is bound by 
Statute to pay certain money is not bound by law to pay : and 
I do not think that can possibly have been the meaning of the 


Judges. What I think is their meaning is that the contractual _ 


obligation must be one between the person buying and the per- 
son who is bound by law to pay. But if that is so, the person 
buying would not need to have recourse to S. 69, for he could 
base his action on his contract. If that is the meaning of the 
words, I must respectfully dissent, for I prefer to accept the 
definition of the, words “bound by law to pay” given by 
Beaman, J. in Somashastri v. Swamirao Kashinath(3), where 
he says : “Bound by law ” does not mean “bound by law to the 
plaintiff, but that the defendant at the suit of any person might 
be compelled to pay.” I entirely agree that this definition is 
the correct one ‘and the same view is taken by a Bench of this 
Court in Jagapati Raju v. Sadrusannama Arad (4) where 
we find the folldwing observation at page 801: “The person 
who is interested in the payment mentioned in S. 69 must be 
a person who as between himself and the defendant was not 
bound to pay though the defendant may be under an obligation 
to pay to a third party.” On the facts of that.case it was 
p 1. (1914) 26 M L J 66. a (1916) a MLJ 347 
3. (1917) ILR43B95at98, 4. (1915) ILR 39 M 795:29 ML J 639. 
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held that S. 69 was not applicable, but the same reasoning is 
adopted that we find in Muthurakku Maniagaran v. Rak- 
kappa (1). The same view is taken in Mothooranath Chutto- 
padhya v. Kristokumar Ghose (5) and in Chandradaya v. 
Bhagaban (6). In this state of the authorities and also on 
the facts of this case, | am clearly of the opinion that S. 69 
is applicable and that the plaintiff is entitled to recover the 
money he has paid. . 


There is one further argument put forward for the res- 
pondents relating to the question of the liability of the lands in 
1st defendant's possession to be proceeded against for Ranga- 
swami’s decree. It is argued that the attachment of all the 
properties having been made before judgment and only plain- 
tiff’s property having been brought to sale, the other proper- 
ties were no longer liable for the decree, apparently on the 
ground that the attachment ceased on the date of the judgment. 
I may note here that if that be so, the attachment of plaintiff’s 
lands would also have ceased on that date, because the sale 
to him was after the date of the decree. But, I think, the 
Ist defendant is bound by the recital on his document which 
states that at the time when the lands were sold to him they 
were under attachment. Although there is no evidence let 
in to show that any subsequent steps were taken after the de- 
cree, the recital is binding on the defendant. I may also add 
that in the opinion of the Judges forming the Full Bench in 
Meyyappe Chettiar v. Chidambaram Chettiar (7) attachment 


- before judgment continues in force until it is put an end to by 


the Court. It is, therefore, obvious in the circumstances 
that this attachment was continuing at the time of the sale to 
the plaintiff and the sale to the ist defendant. This argu 
ment, therefore, does not help the 1st defendant in any way. 
The appeal must, therefore, be allowed, but the plaintiff 1s 
only entitled to a certain portion of his claim. The District 
Munsif disallowed a certain portion of the claim and although 
I think he was wrong in doing so, plaintiff filed his Memoran- 
dum of Objections too late, and it was dismissed. Conse- 
quently so far as that is concerned the order has become final. 
The Lower Appellate Court’s decree js, therefore, set aside 
and the decree of the District Munsif restored with costs both 
here and in the Lower Appellate Court. 


x, (1914) ML J 66 s (1878) TIL Rg C 369. 
6. (isi) ag CL J 19s. y (1933) ILR 47 M 485 : 46 M L J 415 (F B). 
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I may also note that 3rd defendant was not a party to 
the appeal in the District Court, and conseguently the suit was 
dismissed as against him also, although in the judgment there 
is no discussion of his liability. 


ALS. V. - Appellate decree set aside. 


In THE High Court OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice DEVADOSS. 


Krishnamurthi Aiyar ~...  Petitioner* (Accused) 
v. 
Narayanaswami Alyar ... Respondent (Complainant) 


Criminal tnial—Procedure—Illegality—Setiing aside of conviction en 
ground of-—Single trial of charges wader Ss 352 and 504, Indian Penal Code— 
Subsequent striking out of charge under S. 352, framing of charge under S. 504 
alone and convichlen under that section—Legality of—Criminal Procedure Code, 
S. 227—E fect, 

A Magistrate inquired into a complaint and framed a charge under Ss. 352 
and 504, Indien Penal Code. At the time of writing the judgment he dis- 
covered that the occurrences were diferent and that the charges under the two 
sections could pot be tried together. But instead of starting separate enquiries 
in respect of the two offences, fe struck out the charge framed already, 
framed a charge under 8. 504 alone and asked the accused whether the prose- 
cution, witnesses were to be recalled and examined and whether he had any 
defence witnesses to examine, and, on the accused stating that he did not 
want to examine witnesses, convicted him under 3. sat. 

Held, that the procedure adopted by the Magistrate was Illegal and waa 
not warranted by 8. 247, Criminal Procedure Code, and that the conviction was 
therefore liable to be set aside, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-divisional Magistrate of Tanjore 
in Criminal Appeal No. 16 of 1924, preferred against the 
judgment of the Court of the Stationary Second Class Magis- 
trate of Papanasam in C. C. No. 170 of 1923. 

K. $. Jayarama Aiyar for petitioner. 

S. Panchapagesa Sastri for respondent. 

The Public Prosecutor on behalf of the Crown. 


The Court made the following 


ORDER This is an application to revise the order of 
the Second Class Magistrate of Papanasam who.convicted the 


*Cr. R. C. No. 440 of 1904 agrd January, 1925. 
(Cr. R. P. No. 368 of 1924) 
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Krishna- petitioner under S. 504, Indian Penal Code, confirmed by the 
ee Sub-divisional Magistrate of Tanjore. The Magistrate in- 
Kaisi, VYA quired into the complaint preferred by the complainant and 

framed a charge under Ss. 352 and 504. At the time of 
writing the judgment he discovered that the occurrences ' were 
different and that the charges under Ss. 504 and 352 could not 
be tried together and finding the illegality of the charges, he 
struck out the charge framed, and framed a charge under 
S. 504 alone against the accused and asked the accused whether 
the; prosecution witnesses were to be recalled and examined 
and whether he had any defence witnesses to examine. The 
accused stated that he did not want to examine witnesses and 
.' + the Magistrate convicted him under S. 504. 


| It is contended before me that this procedure is irregular. 
Under the Criminal Procedure Code a Magistrate is entitled 
to try an accused for more than one offence in one trial, if 
the offences have been committed in the course of the same 
transaction or three different offences of the same kind com- 
mitted during the course of a year. Here the offences were 
of ‘different kinds committed at different times. The one 
was an assault and the other was an abuse. ‘Therefore the 
Magistrate was wrong in trying the two charges in one trial. 
When he discovered the irregularity of it, instead of starting a 
fresh enquiry in respect of the two offences, that is, separate 
enquiries, one in respect of S. 504 and another in respect of 
S. 352 he struck out the charge framed already and framed 
a charge under S. 504. ‘This procedure is not sanctioned by 
S. 227, Criminal -Procedure Code ; and what could be done 
under S. 227 is only to alter or modify the charge at any time 
before judgment. But it does not permit the Court to try 
two distinct offences which’.are in no way connected with one 
another in the same trial: That the procedure adopted by 
the Sub-Magistrate is illegal is clear from the judgment of 
the late Chief Justice (Sir Arnold White) in Manavala Chetti 
v. Emperor (1). 

The conviction is, therefore, set aside and considering the 
length of time that has elapsed since the occurrence I do not 
think I should order a re-trial. The fine imposed on the peti- 
tioner will be refunded to him. 


A. S. V. Conviction set aside: 
Fine refunded.. 
1. (1906) I LR 29 M 565. | = 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. ° 
” Present : Mr. Justice Devaposs. 
Mannargan and another ... Appellants* (Accused 1 & 2) 
` Criminal inial—Procedure—Illegality—Setting aside of comviction en ground 
of—Defemce Counsel—Prosecution suddenly putting, inte wituess-bex ta middle 
of trial—Legality of—Comusel giving evidence in case YA which he fs sugaged— 
Propriety ef. 

If the prosecution thinks that the evidence of 2 particular individual will 
piove the case against the accused, his name should be mentioned in the charge 
sheet, and if the Police. get information at a later stage that important evidence 
is likely to be got from the defence Counsel, the Police should make an applica- 
tion at the earliest opportunity so that the defence may not be prejudiced. It 
is very reprehensible tactics for the prosecution to call the Counsel ‘who is 
actually conducting the defence as a witness for the prosecution in the middle 
of the case. 

Where the prosecution put the defence Counsel in the witness-box on the 
day he appeared to condoct the defence of the accused thereby suddenly depriv- 
ing the accused of the services of their Counsel, Aeld, that the method adopted 


br the prosecution vitiated the trial, and that it was unnecessary to consider’ 


whether the accused had been prejudiced or not. 
It is against the etiquette of the bar that Counsel should give evidence in 

the case in which he is engaged as Counsel, and a Counsel will not conduct a 
case for the defence after having been called as a witness for the prosecution. 

Appeal against the order of the Court of the Third Pre- 
sidency Magistrate, Georgetown, Madras, in Case No. 13074 
(a) of the Calendar for 1923 (of Egmore). 

V. L. Ethiraj for 1st appellant. . 

V. Rajagopalachars for 2nd appellant. 

The Crown Prosecutor on behalf of the Crown. 

The Court delivered the following 


JuDGMENT : The appellants have been convicted ander 
Ss. 457 and 380, Indian Penal Code, and sentenced to impri- 
sonment by the Third Presidency Magistrate, Madras. The case 
for the prosecution is that a theft of considerable property 
occurred on the 22nd May, 1923, and.that some of the stolen 
property was traced to be in the possession of the appellants 
within six days of the commission of the offence. The trial 


did not commence till the middle of last year owing to the: 


absence of the appeHants from Madras. There is a considera- 
ble body of evidence on the side of the prosecution. In the 
view I take of the irregularities in the trial, it is unnecessary to 
consider this appeal on the merits. There were three-cases 





“Criminal Appeal No. 530 of 1924. a6th February, 1935. 
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before the Third Presidency Magistrate in which the Ist ap- 
pellant was concerned. Dr. Swaminadhan, Bar-at-Law, appear- 
ed for the accused in all the three cases. The cross-examina- 
tion of the witnesses in the two other cases was completed on 
26th June, 1924 and all the cases were adjourned to 28th June, 
1924, as there was no time to cross-examine the prosecution 
witnesses in the third case and on 28th June, 1924 Dr. Swami- 
nadhan filed statements of the accused in the two cases and 
showed cause against charges being framed in them. After 
he completed his argument, the Prosecuting Inspector was 
heard on the side of the prosecution. All the three cases were 
adjourned to the 3rd of July, 1924. Late at night on the 
2nd July, 1924, Dr. Swaminadhan was served with an urgent 
summons to attend the Court of the Third Presidency Magis- 
trate on the following day to give evidence in the third case 
out of which this appeal has arisen. On 3rd July, 1924 the 
Magistrate discharged the two cases in which the prosecution 
had been closed and examined Dr. Swaminadhan as a witness 
for the prosecution in the present case. Dr. Swaminadhan 
very rightly thought it was not proper for him to appear for 
the defence inasmuch as he had been examined as a witness 
for the prosecution and ceased to appear from the 3rd July. 
The Magistrate framed a charge against the appellants on 
4th July, 1924. There was no cross-examination of Dr. 
Swaminadhan on 3rd July, 1924, as the appellants had no 
Counsel to represent them that day. 


It 1s contended before me by Mr. Ethiraj that the trial 
has been vitiated by the procedure adopted by the Magistrate 


vin putting the defence Counsel in the box without proper notice 


to the accused and without allowing the accused an opportunity 
to engage some other Counsel to conduct the defence on the 
day on which Dr. Swaminadhan was examined as a witness. 


The Crown Prosecutor urges that the Police had applied 
for summons on the 13th of June, 1924, and that Dr. Swami- 
nadhan must have had information that he was going to be 
examined as a witness and that the accused have not been pre- 
judiced by the procedure adopted by the Magistrate. In order 
to make clear’ what really happened on the day when 
Dr. Swaminadhan was examined as a witness, a letter of Dr. 
Swaminadhan written to Mr. Ethiraj, Counsel for the appel- 
lants, has beer produced and that letter contains details as to 
what happened. As the Magistrate is said to be on leave 
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and as he is not likely to return to duty in a week or two I do 
not think it necessary to call for a report from him as to what 
happened. I accept as correct the statement made by Dr. 
Swaminadhan 'in his letter to Mr. Ethiraj as they are borne 
out by the records in the case. 

The question is whether the trial has been vitiated by 
the procedure adopted by the Magistrate i in this case. Dr. 
Swaminadhan was not mentioned as a witness in the charge 
sheet filed in the case. If the prosecution thought that Dr. 
Swaminadhan’s evidence would materially help the case against 
the accused, one would naturally expect his name to be found 
in the charge sheet. If the police came to know after the 
charge sheet was filed that Dr. Swaminadhan could give mate- 
rial evidence against the accused he should have been cited at 
the earliest opportunity so as to allow the accused reasonable 
time to engage the services of a competent counsel. P. Ws. 1 
to 7 were examined-in-chief on 3rd May, 1924, P. Ws. 8 to 10 
on 16th May, 1924, P. Ws. 11 and 12 on 23rd May, 1924, 
P. Ws. 13 and 14 on 31st May, 1924 and P. W. 15 on 6th 
June, 1924. There were thus five hearings before 3rd July, 
1924. There is nothing to show that on any one of these 
dates the accused were informed that their counsel was going 
to be called,as a witness on the side of the prosecution. The 
fact that summons was served upon Dr. Swaminadhan late 
at night on the 2nd of July throws suspicion on the bona fides 
ôf the police in calling Dr. Swaminadhan as a witness for the 
prosecution, and this is strengthened by the fact that his evi- 
dence does not materially help the prosecution. The con- 
duct of the police is highly reprehensible in applying to the 
Magistrate at a late stage of the case to summon the counsel 
for the accused as a witness for the prosecution. In the 
circumstances of the case I cannot but consider that the police 
have been guilty of a very mean and dirty trick in serving the 
summons upon Dr. Swaminadhan the night before the day to 
which the case against the accused stood adjourned. Itis a 
matter for surprise that a Magistrate of considerable experi- 
ence like the Third Presidency Magistrate should have so far 
yielded to the influence of the police as to summon the counsel 
for the defence as a prosecution witness without giving due 
notice to the accused so that they might engage a competent 
counsel. The Crown Prosecutor urges that as the accused 
cross-examined the prosecution witnesses on 15th August, 
1924, they could not have been prejudiced by the action of 
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the Magistrate. This argument overlooks the fact that the 
services of a counsel are very necessary when witnesses are 
examined-in-chief to check not only leading questions but to 
prevent irrelevant evidence being recorded. If the prosecu- 
tion wants to call the counsel for the defence as a witness on 
its side sufficient notice ought to be given to the accused to 
engage a competent counsel. I consider it to be very repre- 
hensible to call a counsel who 1s actually defending an accused 
person as a prosecution witness. Such a course not only affects 
the proper conduct of the defence but it gives a handle to the 
prosecution to prevent a counsel who is well acquainted with 
the facts of the case from conducting the defence. The 
Crown Prosecutor relies upon Weston and others v. Peary 
Mohan Dass (1) and contends that it is not incompetent for a 
counsel to give evidence in the case in which he is briefed. The 
question here is not the competency of a counsel engaged in 
a case to give evidence for one party or the other. The real 
question is, whether a counsel, who is conducting the defence 
of the accused and who is well instructed and is well acquainted 
with the facts of the case could be suddently called upon to 
give evidence for the prosecution without safeguarding the 
interests of the accused by giving ample time to the accused to 
engage the services of a competent counsel. Even if time be 
granted to the accused to engage some other counsel, | consider 
it very reprehensible tactics for the prosecution to call the 
counsel who is actually conducting the defence as'a witnes3 
for the prosecution in the middle of the case. The prosecu- 
tion, if it thinks that the evidence of a particular individual 
will prove the case against the accused, his name should be 
mentioned in the charge sheet and if the:police get information 
at a later stage that important evidence is likely to be got from 
the defence counsel, the police should make an application at 
the earliest opportunity so that the defence may not be pre- 
judiced. In this case, I have not the slightest hesitation in 
holding that the method pursued by the police and the action 
of the Magistrate in putting'Dr. Swaminadhan in the witness- 
box on the day he appeared to conduct the defence of the 
accused has vitiated the trial, and it is unnecessary to consider 
whether the accused have been prejudiced or not. It is 
opposed to all principles of criminal jurisprudence for the 
prosecution to deprive the accused suddenly of the service of 


1. (191a) I LR 40 C 898. 


—_ 
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their counsel. The argument that Dr. Swaminadhan could 
have appeared for the accused after that date is untenable, for, 
it is against the etiquette of the bar that a counsel should give 
evidence in the case in which he is engaged as counsel, and no 
self-respecting counsel would like to conduct a case for the 
defence after having been called as a witness for the prosecu- 
tion. | consider the conduct of Dr. Swaminadhan in retiring 
from the case as the only proper course open to him. I cam- 
not too strongly condemn the action of the police in calling 
Dr. Swaminadhan as a prosecution witness after knowing 
probably that the other cases against the accused were collaps- 
ing; and the action of the Magistrate in allowing himself to 
be a tool in the hands of the police and in framing a charge 
on the 4th before the cross-examination of Dr. Swaminadhan 
was completed, is open to grave censure. 


There are other irregularities in the trial, such as the 
admission of inadmissible evidence like Exs. I and II. Taking 
all the circumstances into consideration, I consider the trial 
has been vitiated by the procedure adopted by the Magistrate: 
and there is no other course open but to set aside the convic- 
tion of the appellants and to direct that they be tried by the 
Chief Presidency Magistrate. 


A. S. V. Conviction set aside : Appeal remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mr. Victor Murray Coutts TROTTER, 
Chief Justice AND Mr. Justice WALLACE. 
Kizhakkepat Krishna Menon ... AppeHant in both cases* 
(Plaintif in both O. S.) 
v. 
Marambatte Unni Mamu and others ... Respondents. 

Malabar Compensation for Tenants Improvements Act of 1899, S pE ject- 
ment suit—Improvement on land whether effected by aaa EN andl 
Ozus of preef. 

The effect of S. 4 of the Malabar Compensation for Tenante Improve- 
ments Act of 1899 is to throw upon the landlord, when once it is shown that 
one crop land has been converted into two crop land, the burden of proving 
titat this was not due to anything done or spent by the tenant. The onus is 
not on the tenant ‘to show that the improvement was definitely due to his own 
exertions. 

Second Appeals against the decree of the ean of the 
Subordinate Judge:of Ottapalam in A. S. Nos. 18 and 24 of 


"3 A Nos 176 and 549 of x9a1. aand February, 1924. 
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1914, and in A. 3. No. 29 of 1914, preferred against the 
decree of the Court of the District Munsif of Walluvanad in 
O. S. Nos. 488 and 489 of 1912 respectively. 

K. P. Menon for appellant. 

The Advocate-General for respondents. 


The Judgment of the Court was delivered by 


The Chief Justice ~_In this case the plaintiff sued 
for the recovery of lands let to the defendants who were his 
tenants. Under the Malabar Compensation for ‘Tenants 
Improvements Act of 1899, it is well known that the landlord 
is bound to compensate the tenant on ejectment for the im- 
provements effected by the tenant. In this case the improve- 
ment that is in dispute in second appeal was an improvement 
alleged to consist of the conversion of one crop into two crop 
land, described in the suit as item (1). The case for the 
tenants was that this land, having been at one time one crop 
land, had at thea time of the ejectment become two crop land, 
and having regard to the provisions of S. 4 of the Act, that 
was enough for them, because the effect of that section clearly 
is to throw upon the landlord, when once it is shown that 
one crop land has been converted into two crop land, the 
burden of proving that this was not due to anything done or 
spent by the tenant. In this casa the story set up by the 
landlord in the Courts below was that this land had been two 
crop land throughout its history, or, at any rate, throughout 
its history under the tenancy of the defendants or their pre- 
decessors-in-title. That is dealt with by both the Courts 


below, by the learned Subordinate Judge in paragraph 9 of 


his judgment and by the District Munsif in paragraph 15 of 
his judgment, and it is clear therefrom that those learned 
Judges rejected the story, and the only story at that time, 
put up by the plaintiff to rebut the presumption created by 
S. 4 of the Act. Now it is sought to be said that, because 
the word ‘‘ improvements” in the section is paraphrased by 
the words “ works or the products of such works, ” therefore, 
we must demand proof that the improvement, the conversion 
of one crop land into two crop land, was definitely due to the 


- exertions of the tenant or otherwise it cannot be described as 


“work.” It appears to us that to accede to such an argu- 
ment would in effect be to throw the burden of proof in the 
opposite direction to where the statute has deliberately indi- 
cated that it should lie. In support of this contention refer- 
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ence is made to the case of Kunnath Madampil Kunguni v. 
Mannarghat Ramunn (1). I do not think it is necessary for 
me to say very much about that case. I observe that, so far 
as appears from the report, no reference is made to the all- 
important section of the statute, S. 4, and I will content myself 
at this stage with saying that I am by no means clear that that 
case was rightly decided and that [ reserve for myself the 
right to reconsider the correctness of that decision if, at any 
future occasion, it should be directly challenged. 

The result is that S. A. No. 176 is dismissed with costs. 
S. A. No. 549 follows S. A. No. 176 and it is also dismissed 
with costs. Time for redemption extended by three months. 

A. S. V. Appeals dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT SIR Vicror Murray Courrs TROTTER, 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 


Arjee Prabappa Chetti ... Appellant™ 
V. t 
Koneti Desikachari ... Respondent. 


Limitation Act, Art. 183—Payment within meamnag ef——-W hat amounts te— 
Payment for judgment-debtor or ox his account if suficient—Execution of decres 
—Transferee decree-helder—A pplication to be brought ox record in place ef 
stiginal decree-hoider—Net ! mecessary. 

The holder of a decree passed by the High Court on its Original Side died 
without drawing from the Court a sum of money ordered to be paid to him 
by order, dated 6th October, 1909. Subsequently, the Administrator-General of 
Madras, as Administrator-General pradenie lite in the administration suit re- 
lating to the deceased’s estate applied to the Court for the payment to him 
of the entire: sum standing on that date to the credit of the suit and an order 
was pamed on oth January, 1912 directing soch payment. : 

On an application for execution filed within 12 years of oth January, 1912 
and a fortiori within 12 years from the date on which the payment out vras made 
from the Court, it was contended that the application was barred because the 
application by the Administrator-General was not a proper application inas- 
much as, previous to that application, he had not brought himself on record 
in the place of the decoased decree-holder, and because the payment out was 
not a payment within the meaning of Art. 183 of the Limitation Act inasmuch 
as it was not a payment either by the judgment-debtor himself or by some 
duly constituted agent or me person acting on his behalf. 

Held, overruling both pleas, that the application for execution was not barred. 

Neither the Civil Procedure Code, nor the rules on the Original Side con- 
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template an application by a person to be brought on the record in the place 
of a deceased decree-holder. All that is necessary is thet the perean who , 
becomes by operation of law entitled to have execution is required only to 
make an application for execution. 

Under Art 183 the payment is not required to be made either by the 
debtor or by some person acting on his behalf. Even if payment is for the 
judgment-debtor or on his account it would be a payment that will save limi- 
tation giving rise to a fresh starting point. 

On appeal from the judgment, dated 30th August, 1923, 
of the Hon’ble Mr. Justice Kumaraswami Sastri, passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 188 of 1903. 

T. Krishnaswami Aiyangar for appellant. 

M. Sundaram for respondent. 

The Court delivered the following 

JUDGMENTS Srinivasa ‘Aiyangar, J.: This is an 
appeal from an order of Kumaraswami Sastri, J., ordering 
execution on an execution application made by the assignee of 
a decree. Objection was taken to the execution application 
on the ground that it was barred by limitation. The article 
applicable to the application in question for execution is 
Art. 183, because it was in respect of a decree passed ‘on the 
Original Side of this Court. Under that Article the decree- 
holder has twelve years not only from the date on which he 
becomes entitled to enforce the decree but also twelve years 
from the date on which some part of the principal money 
secured thereby or some interest on such money has been paid. 
In this case, we find that M. Sabapathy Chetti, the original 
decree-holder, died without drawing from the Court the sum 
of Rs. 24,000 odd ordered to be paid to him by order, dated 
the 6th October, 1909. Subsequently, the Administrator- 
General of Madras, I believe, as Administrator-General 
pendente lite in the administration suit relating to Sabapathy’s 
estate applied to the Court for the: payment to him of the 
entire sum of Rs. 25,932 standing on that date to the credit 
of the suit, and Wallis, J. passed an order directing such pay- 
ment on the 9th January, 1912. The present application for 
execution is within twelve years from that date and a fortiori 
is within twelve years from the data on which the payment out 
was made from the Court. 


It has been sought to be argued by the learned Vakil for 


the appellant that it was not a proper application, by the 
Administrator-General, because, previous to that application, 
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he had not brought himself on the record in the place of the 
deceased “decree-holder. No such process is contemplated 
by the procedure laid down either in the Procedure Code or 
in the rules on the Original Side and all that is necessary is 
that the person who becomes by operation of law entitled to 
have execution is required only to make an application for 
execution. 


It has next been argued that the payment referred to in 
Art. 183 must have been a payment either by the judgment- 
debtor himself or by some duly constituted agent or some per- 
son acting on his behalf. In S. 20 of the Limitation Act, where 
a part payment is referred to as giving rise to a further starting 
of limitation, it is significant that it is prescribed that, for the 
purpose of saving limitation, the part of the principal of a 
debt should be paid by the debtor or by his agent duly autho- 
rised in that behalf, but, in Art. 183, however, there are no 
such words to be found after the words “ some part of the 
principal money secured thereby or some interest on 
such money has been paid.” The payment is not 
therefore required to be made either by the debtor 
or by some person acting on his behalf. The dif- 
ference in the wording is significant, and, I cannot help think- 
ing, fully intended. It therefore follows that, even if pay- 
ment is for the judgment-debtor or on his account it would be 
a payment that will save limitation giving rise to'a fresh start- 
ing point. 

In this view it is unnecessary to consider the decision in 
the case of Govinda Pillai v. Dasai Goundan (1). That was 
under Art. 182 of the Limitation Act and had reference to the 
special terms of S. 20 of the Limitation Act. It is, therefore, 
unnecessary to consider whether a Court of Law can be deemed 
to be an agent duly authorised on behalf of a debtor to make 
any such payment as would save limitation. 

The execution application is therefore not barred by the 
Law of Limitation, and the learned Judge was right in order- 
ing execution. The appeal therefore fails and is dismissed with 
costs. 

The Chief Justice :—I am of the same opinion. No 
doubt if the matter has to be considered one might find that 
it was necessary to put some qualification on the latitude of 
the language of Art. 183 to obviate the contingency referred 


1. (1921) 41 ML J 423. 


Coutts 
Trotter, C. J, 


Prabap pa 
Chetti 


v. 
Desikacharl. 


KA 


Contts 
Trotter, C. J. 


to it. 


104 THE MADRAS LAW JOURNAL REPORTS. (Ivor. 
to by Lord Westbury in Chinnery v. Evans (2) and by the 
learned Judges in the Irish case Brew v. Brew(3). That contin- 
gency is the possibility of a payment made by a mere volunteer 
being sought in aid to affect adversely the rights of third parties. 
But we need not consider that here, because it cannot be suggest- 
ed that either the Court or the Administrator-General were 
not persons who were dealing with the estate of the deceased 
not as volunteers but clothed in the definite functions in regard 


| agree that the appeal fails and must be dismissed with 
costs. 


A.S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Devaposs AND MR. JUSTICE 
WALLACE. 


Ponnappa Reddi and acher Appellants* in A. A.A. 
No. 65 of 1923—Petitiorter in 
C. M.P. No. 3143 0f 1924 
(Petitioners 1 to 8 and and Res- 

pondent) 

aire v. . 

P. Thiruvengada Pillai and Company, by 

partners, P. Thiruvengadam Pillai and 
another . Respondents in both (1st and and 
Respondents). 


Execution of decree—Decree of Madras Court of Small Causes—Tramsratssion 
to Munsif’s Court for execution on its regular side—Attachment \ef immoveable 
property in execution by Munsif—Claim to property attached—Order allewixg— 
Appeal from—Right of-—Estoppel—Money suit yigainsi remaining members of 
deceased debter’s family—Plea by them that they and the deceased were divid- 
cd—Subsegueni plea by them im execution that they and the deceased were wa- 
divided—-M aintaina bility. 

A decree of the Madras Court of Small Causes was transferred to a Dis 
trict Mansifs Court to be executed not in its Small Cause Side but on its 
Original side. Immoveable property of the defendants was attached in exe- 
cution of the decree by the Munsif, and a petition put in for releasing the pro- 
perty from attachment was allowed by him. On appeal, however, the District 
Judge set aside the order of the Munsif and upheld the attachment 
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Held, that the District Judge had jurisdiction to hear the appeal and that 
his order was not without jurisdiction. 

In e suit for money brought against the remaining members of the family 
ot a deceased debtor, the defendants raised the plea that they and the deceased 
were not members of an undivided Hindu family, and a decree was accordingly 


_ passed for the suit amount against the assets of the deceased if any in the 


hands of the defendants. 

Held, that in the face of that plea it was not open to the defendants to 
contend in execution that they and the deceased were undivided in interest and 
that they succeeded to his property by survivorship. 

Appeal against the decree of the District Court of Chingle- 
put in A. S. No 362 of 1921 preferred against the decree of 
the Court of the District Munsif of Tiruvallur in Execution 
Application No. 735 of 1921 in E. P. No. 554 of 1921 (in 
Suit No. 1525 of 1920 onthe file of the Court of Small 
Causes at Madras); and Petition praying that in the circum- 
stances stated in the affidavit filed therewith, the High Court 
will be pleased to convert the A. A. A. O. No. 65 of 1923 into 
a Civil Revision Petition. 

S. Krishnamachariar and N. R. Sesha Aiyar for appellants 

S. G. Satagopa Mudaliar for respondents. 

The Court delivered the following 

JUDGMENT : The Madras Court of Small Causes pass- 
ed a decree in plaintiffs’ favour for Rs. 1,386-10-9 and costs 
and Vakil’s fee Rs. 60 against the assets of the deceased 
Angusamy if any in the hands of the defendants. ‘This de- 
- cree was transferred to the District Munsif’s Court at Tiru- 
vallur. The plaintiffs attached some property as the assets 
of Angusamy in the hands of the defendants. The defendants 
1 to 8 applied to the District Munsif of Tiruvallur for re- 
leasing the property from attachment on the ground that the 
properties were the joint family properties of the defendants 
1 to 8 and Angusamy and that they were entitled to them by 
right or survivorship after the death of Angusamy. The Dis- 
trict Munsif allowed the petition, and on appeal by the decree- 
holders the District Judge set aside the order of the District 
Munsif and upheld the attachment so far as the share of 
Angusamy was concerned. Against this order the present 
appeal is filed by deféndants 1 to 8. The first contention on 
behalf of the appellants is that no appeal lay to the District 
Court against the order of the District Munsif. The argu- 
ment is that the District Munsif’s Court is governed by the 
rules framed by the High Court under the Presidency Small 
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Cause Courts Act XV of 1882, and under the rules no appeal is 
provided for against an order in execution. The'decree of 
the Madras Small Cause Court was transferred to the Tiru- 
vallur Court to be executed not in its Small Cause side . but 
on its regular side. Under the rules the Madras Small Cause 
Court has no power to execute its decrees against immoveable 
properties. Under S. 31 of the Act the Madras Small Cause 
Court may, on the application of the decree-holder, send the 
decree for execution. 

(a) In the case of the execution against immoveable pro- 
perty situate within such local limit (to the Madras City 
Civil Court or the High Court of Judicature at Fort William 
or Bombay as the case may be); (b) in all other cases__to any 
Civil Court within the local limits of whose jurisdiction such 
judgment-debtor, or any moveable or immoveable property of 
such judgment-debtor may be found. The procedure pres- 
cribed by the Code of Civil Procedure for the execution of de- 
crees by Courts other than those which made them shall be 
the procedure followed in such cases. S. 8 of the Civil Pro- 
cedure Code makes only certain sections of the Civil Proce- 
dure Code, applicable to the Court of Small Causes established 
in the Town of Calcutta, Madras and Bombay. No doubt 
Ss. 38, 39, 40 and 41 are not among the sections applicable to 
the proceedings in the Madras Small Cause Court, but the 
question is not what is the procedure governing the execution 
in the Madras Small Cause Court, but what is the procedure 
governing executions in the District Munsif’s Court to which 
the decree of the Small Cause Court is transferred for execu- 
tion. It is conceded that the District Munsif’s Court in exe- 
cuting a decree of the Madras Small Cause Court exercises its 
powers not as a Small Cause Court but as a Court of Original 
Jurisdiction, for, in execution of the decree immoveable pro- 
perty could be attached. If immoveable property is attach- 
ed the provisions which relate to claim petitions and other pro- 
visions of O. 21 of the Civil Procedure Code would apply to 
attachment and sale of immoveable property. The contention 
for the appellants is that the Small Cause decree which has 
been transferred to the Tiruvallur Court retains its character 
of a Small Cause decree and the rules governing its execution 
in the Madras Small Cause Court are applicable to the proceed- 
ings in the Tiruvallur Munsif’s Court. Some provisions of 
the Civil Procedure Code are made applicable to the Madras 
Small Cause Court by notification of 17th May, 1916, and S. 42 


KUK) THE MADRAS LAW JOURNAL REPORTS. Ho 


of the Code in its amended form is one of them and it is in 
these terms: “The Court executing a decree sent to it shall 
have the same powers in executing such a decree as if it had 
been passed by itself. . . And its order in executing such decrees 
shall be subject to the same rules in respect of application under 
S. 38 of Act XV of 1882 as if the decree has been passed by 
itself.” It does not either expressly or impliedly apply to the 
proceedings in the Court to which a decree of the Madras Small 
Cause Court has been transferred. The amended section is only 
applicable to the Madras Court of Small Causes. There is no 
substance in the contention that the High Court intended that 
this section should apply to the District Munsif’s Court or to 
any other Court in the mofussal to which the decree of the 
Madras Small Cause Court is sent for execution. The latter por- 
tion of the rule makes it abundantly clear that it could not have 
been the intention of the High Court to make it applicable to 
any Court other than the Madras Court of Small Causes. The 
latter portion of the rule makes S. 38 of the Madras Small 
Cause Courts Act apply to execution proceedings. Under 
S. 38 a defeated party may apply for a new trial or may apply 
to alter or set aside an order passed by the Court. Applica- 
tions for a fresh trial are made before the Full Bench consist- 
ing of two or more Judges which either confirms or alters the 
order of decree passed by a single Judge. To say that S. 38 
is applicable to execution proceedings in the Munsif’s Court 
is to make the proceedings there a farce,.for, a party against 
whom the District Munsif passes an order could apply for a 
new trial within 8 days. Is the same Judge to be asked to 
try a matter which he has heard and disposed of or is he to 
be asked to alter or set aside or reverse any order passed by 
him if the party against whom the order is made chooses to 
apply within 8 days for the reversal of that order ? It can- 
not therefore be reasonably contended that S. 42. is applicable 
to proceedings in execution of a decree of the Madras Small 
Cause Court transferred to a Court inmofussal. Apart from 
that it is difficult to contend how the High Court by framing 
certain rules under the Presidency Small Cause Courts Act ab- 
rogate or nullify the Civil Procedure Code and the rules there- 
under which govern the proceedings in the Courts in the mofus- 
sal. S. 42 only applies to execution proceedings in the Madras 
Small Cause Court, whether the decree sought to be executed 
was passed by the Madras Small Cause Court or transferred 
` to that Court ftom a Court in the mofussal. 
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It is next contended that the right of appeal can only be 
given by a statute, and the rules of procedure cannot give a 
right of appeal when it is not given by a statute. It is well 
settled that when a Small Cause decree of the Sub-Court or of 
a District Munsif’s Court is transferred to the Original Side 
of the Sub-Court or of the Munsif’s Court for execution against 
the ummoveable property of the judgment-debtor there is a 
right of appeal under S. 47 of the Civil Procedure Code, and 
the rules applicable to the proceedings in execution of the 
original decree are applicable to the execution proceedings of 
the Small Cause decree transferred to the Original Side of a 
Court. The decree of the Madras Small Cause Court having 
been transferred to the original jurisdiction of the District 
Munsif’s Court, it is dificult to see how it can be said that the 
Civil Procedure Code is not applicable to such proceedings. 
If the Civil Procedure Code is applicable the right given under 
the Code is also available to the parties to the execution pro- 
ceedings. The moment the Civil Procedure Code is made 
applicable to the proceedings in a Court, unless some portions 
of it are exempted by a special rule or enactment from being 
applicable to the proceedings of such Court the whole Code 
is applicable and a party has the right of appeal which that 
Code gives. There is, therefore, no substance in the conten- 
tion that the appeal by the decree-holders was incompetent. 
The District Judge had jurisdiction to hear an appeal from 
the decision of the District Munsif and his once is not with- 
out jurisdiction. 

The next contention is that the EEN District Judge 
was wrong in holding that the judgment-debtors were estopped 
from setting up the plea that they and Angusamy were mem- 
bers of the joint Hindu family. When the case came on for 
trial in the Madras Court of Small Causes, the defendants 
distinctly raised the following pleas amongst others: “ (1) 
Deceased Angusamy and defendants 1 to 8 are not members 
of an undivided family. (2) Angusamy did not carry on 
any business for the benefit of defendants 1 to 8. (3) De- 
fendants 1 to 8 have no concern in the plaint transaction andare 
not liable.” The learned Judge who heard the case gave a 
decree against the assets of Angusamy in the hands of the 
defendants. They distinctly put forward the contention that 
Angusamy was divided from them, and on that plea the Small 
Cause Court gave a decree against his assets in their hands. 
Jn the face of that plea and the judgment it is mot open to the 
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defendants now to contend that they and Angusamy were un- 
divided in interest and that they succeeded to his property by 
survivorship. The District Judge was right in holding that it 
was not open to the defendants to raise the contention they did. 

In the result the Civil Miscellaneous Second Appeal 1s 
dismissed with costs. The connected Civil Miscellaneous 
Petition is also dismissed. | 

A. S. V. Both Appeal and petition dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Madras.) 
PRESENT : LORD SUMNER, LORD BLANESBURGH, SIR 


Joun Epce, Mr. AMEER ALI AND LORD SALVESEN. 
Sura Lakshmiah Chetty and others ...  Appellants* 


v. : 
Kothandarama Pillai .. Respondents. 


Hindu Law-—Purchase of property by husband in mame ef wife—Q(Question 
whether in pursuance of ante-nuptial agreement, of a benam: transaction, _ 

A purchas by an Indian husband of property in India in the name of his 
wife, ‘unless otherwise explained, is presumed to be a bemami transaction, 


| by 
which the beneficial interest in the property is in the husband, and the ostensible 


title in the wife. 
The rule of English Law, that mch a purchase is assumed to be for the 
advancement of the wife, does not apply in India. 


Gopeckrist v. Gungapursend, 6 Moo. I A. 54; Menulote Sayyud Uxhur Ali v. 
Gand Bebae Ultaf Fatima, 13 Moo I A aga; Bilas Kumwar v. Desraj 
Ranji Singh, 42 I A 202; Ram Narain v. Muhammed Hadi, 26 I A 38 
referred to. 

Appeal from a decree of the High Court (15th August, 
1922, Schwabe, C. J. and Wallace, J.) reversing a decree of 
the same Court in its Original Jurisdiction (31st August, 1921, 
Phillips, J.). 

The facts sufficiently appear from the judgment of their 
Lordships. . 

L. de Gruyther, K. C. and E. B. Raikes for, appellants. 


K. V. L. Narasimham for respondent. 
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22nd May, 1925. The Judgment of the Board was deli- 
vered by 

SIR JOHN Epce.__ This is an appeal from a decree, dated 
the 15th August, 1922, of the High Court of Madras, which 
reversed a decree, dated the 31st August, 1921, of the same 
Court made in its Ordinary MAB: Civil Jurisdiction, which 
had dismissed the suit. 

The suit in which this appeal has arisen was brought in 
the High Court of Madras on the 19th November, 1918, by 
the plaintiff, a minor, by his next friend, against the Official 
Assignee of Madras and three moneylenders. One of the 
moneylenders died, and his legal representative was brought 


_ on the record as a defendant. The plaintiff is the respondent 


in this appeal. 

The plaintiff is the son of Vi S. Chockalingam Pillai, a 
Hindu of the Vellala caste, by his wife, Lakshmi Ammal, who 
died before the suit was brought. The plaintiff is the sole 
heir of his late mother, and he claims the property to which 
the suit relates as her heir. On the 30th September, 1918, 
the plaintiff's father, Chockalingam, was adjudged insolvent by 
the High Court of Madras under the Presidency-Towns Insol- 
wency Act, 1909 (Act II] of 1909). The plaintiff claims in 
his suit, with other reliefs, a declaration that a piece of land 
with a dwelling-house and buildings thereon, being Nos. 4 and 
5, Nainiappa Naick Street, are his exclusive property as the 


- heir of his mother, and that his -father, Chockalingam, had 


no beneficial or other interest in those properties, which could 
have vested in the Official Assignee or have been assigned by 
him in mortgage. 4 and 5, Nainiappa Naick Street will, in 
this judgment, be referred to as the property in question. 


The land and buildings then thereon were purchased by 
Chockalingam on the 12th May, 1909, and by the sale-deed 
were conveyed by the vendors to Lakshmi, who had been 
married to Chockalingam some years previously. The ques- 
tion upon the answer to which this suit depends is whether 
Chockalingam had purchased that property in 1909 for his 
wife Lakshmi in performance of an antenuptial agreement al- 
leged to have been made by him to settle a house upon her, 
or whether the purchase was made in her name as benamidar 
for Chockalingam. There can be no doubt now that a pur- 
chase in India by a native of India of property in India in the 
pame of his wife unexplained by other proved or admitted 


ann 
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facts is to be regarded as a benami transaction by which the 
beneficial interest in the property istin the husband, although 
the ostensible title is in the wife. The rule of the law of 
England that such a purchase by a husband in England is to 
be assumed to be a purchase for the advancement of the wife 
does not apply in India. See Gopeekrist v. Gungapursaud (1); 
Moule Sayyud Uzhur Ali v. Mussumat Bebee Ultaf Fati- 
ma (2); and Bilas Kunwar v. Desraj Rangit Singh (3). If 
the plaintiff failed to prove that antenuptial agreement and that 
it was in performance of it that the property in question was 
purchased by Chockalingam in Lakshmi’s name, his suit fails. 


Chockalingam has not been called by either side to give 
evidence in the suit, and his absence from the witness box has 
not been satisfactorily explained. 


The facts, so far as they can be ascertained by their Lord- 
ships from the record, are as follows :-Chockalingam and 
Vinayatheertha Pillai, who died in 1898 or in 1899, were 
trading as pea merchants in partnership at 6, Mint Street, in 
Madras. When that partnership commenced their Lordships 
do not know. It does not appear what the interest of the 
partners respectively was in the house, 6, Mint Street, or in 
the partnership. But 6, Mint Street, was the property of the 
partnership. ` Vinayatheertha left surviving him two young 
children, a son Vadivelu, who was living when the witnesses 
were giving their evidence in the suit, and a daughter Lakshmi, 
and his mother Kathayee, who gave evidence in this suit. 
After Vinayatheertha died his mother Kathayee 
carried on the family business in partnership with 
Chockalingam at 6, Mint Street, and Kathayee and the two 
young children of Vinayatheertha continued to live in that 
house together with Chockalingam. Chockalingam married 
Lakshmi, according to the plaint in or about 1907, or, accord- 
ing to the evidence of witnesses who were relations of 
Lakshmi, in 1909. At the time of the marriage Chockalingam 
had two wives living, one of whom was living with him, and 
he also had a son living. According to the evidence of 
Kathayee and two relations of Lakshmi, if it may be credited, 
when Chockalingam asked for Lakshmi in marriage, Kathayee, 
acting on the advice of relations, said to him that she would 
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give him Lakshmi in marriage if he would make a provision 
for her, but not otherwise, and asked him what provision he 
would make for Lakshmi, and he said that, if the Mint Street 
house were sold, another house might be purchased and be 
given to Lakshmi. Thereupon she, Kathayee, gave Lakshmi 
to Chockalingam in marriage. That was the antenuptial 
agreement which is alleged by the plaintif to have been made. 
A railway company was negotiating for the purchase of the 
Mint Street house, and purchased it for the price of 
Rs. 10,315-8-0 from Chockalingam and Kathayee, and paid 
the price to them. It is to be presumed that the money then 
paid by the railway company to Kathayee was, or part of it 
was, received by her for and on behalf of her grandson Vadi- 
velu, who does not appear to have had any other person to 
look after his interests. 


In 1904 Chockalingam had purchased, apparently with 
his own money, houses 12 and 13, Memorial Hall Street, in 
Madras, and he, in 1909, mortgaged those houses for 
Rs. 9,000, and their Lordships consider it probable that 
Chockalingam, on the 12th May, 1909, had other property 
apart from his interest in the pea dealing partnership and in 
the Mint Street house, and there is no reason shown why all 
the purchase money of the property in question was not 
Chockalingam’s own money. Certainly none of it is shown 
to have been Lakshmi’s. 


Mr. Justice Phillips, who tried the suit, did not believe 
the evidence that there had been an antenuptial agreement, 
and he found that the purchase of .the property in question on 
the 12th May, 1909, in the name of Lakshmi was a benamt 
transaction and that she was merely benamidar for her hus- 
band Chockalingam. Mr. Justice Phillips in his judgment 
made a statement with which their Lordships agree. He 
said m 

“We do not know what really happened to Vinayatheertha’s property 
when he died or what share he had in the business or whether really he did 
leave any property which was undisposed of at the date of Lakahmf’s marriage. 


There is no evidence about these facts on either side though the plaintiffs family 
ought to know all that can be known about this” 


It will be remembered that Vinayatheertha had died in 
1898 or in 1899, and the property in question was purchased 
in May, 1909. Mr. Justice Phillips rightly found as to the 
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money which was invested in the purchase of the property in 
question that if the purchase money did not belong to Chocka- 
lingam it did not belong to Lakshmi, but belonged to her bro- 
ther Vadivelu. Mr. Justice Phillips by his decree dismissed 
the suit. From that decree the plaintiff appealed under the 
Letters Patent. 


The appeal under the Letters Patent was heard by Sir 
W. S. Schwabe, C. J., and Mr. Justice Wallace. The Chief 
Justice stated in his judgment :_ 

that “the question to be decided is whether a purchase of property by 
one Chockelinga, an insolvent, in the name of his wife, Lakehmi, wae a scttle- 
ment on her on her marriage or was a benami transaction, she being benamidar 
for him. The evidence called was all one way, namely, that the property 
was purchased out of funds belonging lır (slx-elevenths) to Chockalinga 
and s|r1 (five-eleventha) to Lakshmi’s infant brother Vadivelu, as the heir to 
his father, formerly a partner:of Chockalinga.” 

If there was such evidence ag to the respective shares of 
Chockalingam and Vadivelu, the attention of their Lordships 
has not been drawn to it, and if there had been such evidence 
it would not show that Lakshmi had acquired a beneficial title 
to the property. Vadivelu was a minor on the 12th May, 
1909, and could not make a present of: his property to his 
sister, Lakshmi. Mr. Justice Wallace agreed with the judg- 
ment of the Chief Justice. 


They accepted the evidence that the alleged antenuptial 
agreement had been made and gave the plaintiff the decree 
which he claimed. From their decree this appeal has been 
brought. 


It would, no doubt, have been prudent on the part of 
‘Kathayee and Lakshmi’s relations to have insisted before 
Lakshmi was given ir marriage to Chockalingam, who was an 
old man with two wives and a son living, that he should agree 
‘to settle some property on her. Itis obvidus to their Lord- 
ships that Lakshmi had no property of her own. She was 
not the heir to any property and could have had no expecta- 
‘tions of succeeding to any property. Possibly, Chockalingam 
may have been asked to promise to make a settlement on 
Lakshmi, but the question is: Did he agree to do so? It 
appears to their Lordships that most probably the story of this 
' alleged agreement to make a settlement was first thought of 
' after Chockalingam’s insolvency in order to save for the 
plaintiff some part of the property of the insolvent. The 
property in question was purchased in May, 1909, and Lakshmi 
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ee lived until 1912 and if Chockalingam had agreed to settle the 
Lakshmiah property in question there was plenty of time in” which he 


Chet 
Y, 2 could have executed a proper deed of settlement upon her. 
Bassin In their Lordships’ opinion it would be unwise to accept 


re as proved such an oral agreement as is alleged on the part of 

ohn th laintif the cl d . . 

Rage. e plaintiff except on the clearest and most satisfactory evi 
dence of credible witnesses, and after giving the most careful 
consideration to the evidence in this suit their Lordships agree 
with Mr. Justice Phillips and find that Chockalingam did not 
agree to make any settlement upon Lakshmi and that she had 
no beneficial interest in the property in question and was a 
mere benamidar for Chockalingam. 

If it were necessary in this case to ascertain by evidence 
whether her position was that of a beneficial owner of the 
property in question and not that of a mere benar.udar for 
Chockalingam, the transaction which will now be referred to 
would be material evidence. See Pandit Ram Narain v. 
Maulvi Muhammad Hadi (4) and the cases already cited. 
The property in question was purchased on the 12th May, 
1909. On the 25th July, 1909, Chockalingam and Lakshmi 
jointly gave what was apparently treated as an equitable mort- 
gage to S. Krishnaswami Aiyangar of the property which 
had been purchased on the 12th May, 1909, in her name, 
which they stated was “in our possession and enjoyment.” On 
the 30th March, 1910, Chockalingam and Lakshmi jointly 
granted a lease of the property in question to Sirakalai Pillai. 
On the 4th December, 1912, Lakshmi died. On the 18th > 
March, 1914, Chockalingam on his representation that he 
‘is in possession of and is entitled to ” the property in ques- 
tion obtained in the Registration Department the Collector’s 
certificate. On the 21st February, 1918, Chockalingam mort- 
gaged the property in question to C. Vythialingam Pillai and 
in the deed of mortgage it was stated that he had purchased 
the property in question out of his own self-acquired earnings 
and was absolutely entitled to it. As to these transactions by 
Chockalingam after the 12th May, 1909, it is only fair to the 
plaintiff to bear in mind ‘that his mother was, until she died, 
under the influence of her husband Chockalingam, and seems 
to have had no independent advice, and that the plaintiff was 
a minor of tender years without any one, except his great 
grandmother, an aged woman, to protect the interest, if any, 


4. (1898) LR a6 LA 48, 
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which he may have had. But those transactions show how 
Chockalingam dealt with the property in question. 

Their Lordships do not decide that an antenuptial agree- 
ment may not be orally proved in an Indian case, but they 
consider that it would be unwise of.a Judge to act in a disputed 
Indian case upon oral evidence that there had been an ante- 
nuptial agreement, which would in effect be a marriage settle- 
ment, unless there was contemporaneous written evidence to 
corroborate oral evidence. In this case there was no such 
evidence. 


Their Lordships will humbly advise His Majesty that 
this appeal should be allowed with costs and the decree appeal- 
ed against should be set aside with costs and the decree of 
Mr. Justice Phillips be restored. 


Solicitors for appellants : Josselyn and Elwes. 
Solicitor for respondent : H. S. L. Polak. 
A. de M. Appeal allowed. 


In THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice DEVADOss. 
R. Palavesam Chettiar ... Petitioner* (Plaintiff) 


Y. 
Narayana Alyar ' ... Respondent (Defendant) 

Arbitration—Arbitraters—-Persenal knowledge ef—Importation inte case of 
—Legality—-T est—E-cidence—Taking of, in the absence of either pariy— 
Legality of. 

Whether arbitrators could import their own personal knowledge into the 
consideration of the case before them would depend upon the terms of the 
submission io arbitration, If the submission simply asks the arbitrators to 
decide a case that would not give them a right to import their own personal 
knowledge into the consideration of the case. But where the submission to 
arbitration gives them an option either to take evidence or to decide the 
case upon their own personal knowledge they would be entitled to import into 
the consideration of the case their own personal knowledge. 


It is illegal on the part of the arbitrators to take evidence in the absence 
of either party. 


Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of the District 
Munsif of Ambasamudram in S. C. S. No. 1738 of 1921. 


S. Ramaswami Atyar for petitioner. | 
T. L. Venkatarama Aiyar for respondent. 
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‘The Court delivered the following 

JUDGMENT -—This is a petition to revise the order of 
the District Munsif of Ambasamudram declining to set aside 
an award passed by the arbitrators in S. C. S. No. 1738 of 
1921. The first contention urged by Mr. Ramaswami Aiyar 
against the judgment of the Lower Court is that the arbitra- 
tors imported into the consideration of the case matters within 
their own personal knowledge. In giving grounds for their 
decision the arbitrators say : “ And we also know that when- 
ever he came here he may have purchased oil from this plain- 
tiff or other oil-mongers only upon the payment of ready cash 
and that otherwise there was no necessity for him to have 
such large dealings.” Ihe District Munsif dealing with 
this objection says : “ No doubt the arbitrators have imported 
personal knowledge. They are entitled to do so and parties 
who consented to the arbitration would clearly have known 
that the arbitrators must have some local knowledge and would 
import such knowledge in deciding the case.” Whether 
the arbitrators could import their own personal knowledge 
into the consideration of the case before them would depend 
upon the terms of submission to arbitration. If the submis- 
sion simply asks the arbitrators to decide a case that would 
not give them a right to import their own personal knowledge 
into the consideration of the case. But where the submission 
to arbitration gives them an option either to take evidence or 
to decide the case upon their own personal knowledge they 
would be entitled to import into the consideration of the case 
their own personal knowledge. This is the view of Mr. 
Justice Lindsay in Lakshmi Narain v. Sheonath Pande (1). 
The learned Judge observes : “This matter has to be deter- 
mined in the light of the language of the agreement by which 
the dispute was referred to arbitration. If the parties agreed 
that the arbitrator should decide the dispute between them on 
his own knowledge, and further agreed that there was no 
need for him to take any evidence, no misconduct can be 
imputed.” In this case, the reference to the arbitration does 
not say that the arbitrators were to decide the matter in con- 
troversy upon their own personal knowledge. On the other 
hand the reference to arbitration simply asks them to decide 
the dispute between the plaintiff and the defendants. That 
being so, they cannot import into the consideration of the 
case anything derived from their own personal knowledge. 


1. (1919) IL R42 A 185 at 187. 
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Apart from this objection there is a more serious objec- 
tion to the award. In paragraph 5 of the grounds attached 
to the award they say, “it is learnt that this defendant lived 
along with his wife at Sankarankoil on these occasions. It 
does not appear that they lived in this village or made any 
celebration on those dates.” They do not say from whom 
they learnt or had this information and it does not appear 
that they enquired of anybody in the presence of the plaintiff. 
Taking evidence in the absence of the plaintiff is illegal. An- 
other objection urged by Mr. Ramaswami Aiyar is that his 
client wanted the arbitrators to take evidence and went to 
them on several occasions and they put him off with some 
excuse or other. The District Munsif does not deal specifi- 
cally with this objection, but the respondent’s vakil wants to 
rely upon the last .paragraph of his judgment in which he 


says : “ The arbitrators have arrived at their decision after | 


due and careful and boma fide enquiry and there is nothing to 
vitiate the award.” This does not amount to a finding that 
the statement of the plaintiff that he asked the arbitrators 
several times to take evidence on his side and they put him 
off with some excuse or other, is not true. On the whole, 
I am not satisfied that the arbitrators acted according to law, 
and therefore their award is bad. The District Munsif’s 
order accepting the award is set aside and he is directed to 
restore the suit to file and dispose of it according to law. . The 
costs of this petition will be provided for in the decrge which 
may be passed by the District Munsif. 
A.S. V. Order set aside. 





In THE HIGH COURT oF JupicATURE AT MADRAS. 
PRESENT «MR. JUSTICE PHILLIPS. 


Nagalla Kotayya ... Appellant in both the 
Second Appeals* (Plaintiff ) 


v. 
Koganti Kotappa and others ... Respondents in $. A. 
Nos. 1609 and 1610 of 1922 
pi (Defendants). 

Limitation Act, Art. 152A pplicability—Ce-sharers in occupancy right ix 
land—Payment of rent by one of—Contribution swit by kim against other ce- 
sharers—M amtainability—Limitation—Madras Estates Land Act, S. 5—Centract 

Ad, 5. 6% 
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8. 5 of the Madras Estates Land Act clearly makes rent a charge upon the 
land. There is no distinction between the charge given under 8. 5 of that Act and 
the charge given by S., 2 of the Madras Revenue Recovery Act. Assuming 
that the charge under 5. 5 of the Madras Estates Land Act is not a charge 
within the meaning of 6. 100 of the Transfer of Property Act, it does not 


follow that it is not a charge within the meaning of Art. 142 of the Limitation 


Act. 


The plaintiff held the patia for the suit land and took in with him. four 
lspayakari tenants, and in 1908, it was finally decided that they all had occu- 
pancy right in the land. Subsequently the plaintiff paid the whole of the rent 
and instituted a suit, more than three years after and within twelve years 
of the payment, to recover a portion of the rent from one of the other co-sgharers 
It appeared that all the sharers had pattas and were all personally liable to 
pay the rent, 

Held, that the plaintif had a right ander 8. 69 of the Contract Act to 
ask for contribution ; that the rent was under 8. 5 of the Estates Land Act 
a charge upon the ‘land ; and that the mit was a suit to enforce a charge 
within the meaning of Art. iga of the Limitation Act and was not barred. 

Second Appeal against the decree of the District Court 
of Kistna in A. S. Nos. 126 and 127 of 1921, and 140 and 


143 of 1921, preferred against the decrees of the Court of the 


_ Additional District Munsif of Gudivada in O. S. Nos. 475 and 


476 of 1920. 

F. Ramadas for appellant. 

P. Somasundaram for respondents. 

The Court delivered the following, 

| JUDGMENT The plaintiff held the patta for the suit 

lend“#nd took in with him four lopgyakari tenants, but, in 
1908, “a dispute arose between theni as to who was entitled 
to the occupancy right in the lands, and it was finally decided 
that they all had occupancy right in the land. Subsequently, 
the plaintiff paid the whole of the rent and now seeks to re- 
cover a portion of the amount from the other co-sharers. In 
the present case we are only concerned with one of these 
sharers. The plaintiff relies on the ruling of the Full Bench 
in Rajah of Vizianagram v. Rajah Setruckerla Somasekhara 
Raz (1), in which it was held that, where one of two or more 
co-sharers owning an estate subject to the payment of revenue 
to Government pays the whole revenue in order to save the 
estate, he is by the operation of law entitled to a charge upon 
the share of each of his co-sharers for the realisation of the 
latter’s share of revenue and contends that, in consequence of 
this, his suit which is brought more than three years after the 


1. (1909) ILR a6 M 686 at 696: 13 ML J 83 (F B). 


payment, is not barred by limitation as it is a suit to enforce a 
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charge and comes within the scope of Art.132 of the Limitation 
Act. The District Judge has differentiated the present case from 
that, in that the present claim is one for rent under the Estates 
Land Act, holding that under the Estates Land Act rent is not 
a charge on the land. S. 5 of the Act, however, clearly makes 
rent a charge upon the land and it is difficult to see how the 
present case can be differentiated from the Full Bench decision 
which is concerned with the payment of revenue. There 
seems to be no distinction between the charge given under 
S. 5 of the Estates Land Act and the charge given by S. 2 of 
the Revenue Recovery Act. In both cases the charge is 
actually given in favour of the landlord, in the latter case, the 
Government, but there is none the less the charge upon the 
land in both cases. It would therefore appear that the Full 
Bench decision is applicable here and tuar the District Judge 
is wrong. 

The respondent, however, relies on a case Suramma v. 
Suryanarayana Jagapati Rezu (2), in which it was held that 
the charge under S. 5 of the Estates Land Act is not a charge 
within the meaning of S. 100 of the Transfer of Property 
Act. The correctrress of the decision, to which I was a 
party, has been questioned in a subsequent case reported in 
Sri Rajah Bollapragada Venkata Lakshmamma Garu v. Menda 
Seetayya (3), but whether it is correct or not, the mere fact 
that the charge does not come within the meaning of S 100 
of the Transfer of Property Act does not necessarily imply 
that it is not a charge within the meaning of Art. 132, which 
is very general in its terms. I do not think that the decision 
in Suramma v. Suryanarayana Jagapati Razu (2) is any 
authority to the contrary. | 

Another argument is based on some of the remarks in Sri 
Rajah Bollapragada Venkata Lakshmamma Garuy.Menda See- 
tayya@ (3), namely that because it is S. 132 of the Estates Land 
Act which gives the Revenue Court power to apply the provi- 
sions of Chapter VI (of that Act) to the execution of a decree 
for arrears of rent, the same provisions are not applicable in 
the case of a Civil Court which must act under the Civil Pro- 
cedure Code. No doubt these remarks in a way support the 
respondent’s case, that the charge under S. 5 is limited in its 
application but they were made obiter and, if it was meant to 
lay down that a Civil Court cannot in any circumstances enforce 

a. (1918) IL R 4a M irq at 115235 ML J 448 
3. (1920) IL R 4s M 7862539 M L J 30 
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the charge for rent given by S. 5 (of the Estates Land Act) 
with all respect, the remarks appear to me to go too far, for 
S. 132 relates only to a question of procedure and does not 
affect the substantive rights of the parties, the procedure to be 
adopted by the Revenue Court is that contained in Chap. VI 
of the Estates Land Act, whereas the procedure in execution 
by a Civil Court is that laid down by the Code of Civil Pro- 
cedure, but whichever form of procedure is adopted, it can- 
not remove a charge which is given by law. In this view 
I think that the ruling in Rajah of Vizianagram v. Rajak 
Setrucherla Somasékhara Raz (1) must be held applicable to 
the present case and that, consequently, the plaintiff has a 
charge upon the land for the rent paid by him. 


A further contention is put forward by the respondent 
that he is not liable for contribution under S. 69 (of the Con- 
tract Act) because the plaintiff alone was the person bound to 
pay the rent. It was held in Jagapati Razu v. Sadrusannama 
Arad (4) that the only person who is personally bound to pay 
revenue to the Government is the registered holder and that 
as the plaintiff was the pattadar, the other sharers were not 
personally bound to pay rent. This is a new argument put 
forward apparently for the first time in this Court and it 
would appear to be opposed to the facts, for it appears that the 
other co-sharers did actually obtain pattas in their own names 
for the landlord and, consequently, they would thus be liable 
to pay the rent under these pattas. Another case relied on 
is Naraina Pai v. Appw (5), but that, again, was a case of 
contribution in which the persons ought to be made liable was 
not the pattadar. In the present case, as all the parties had 
pattas, they were all personally liable to pay the rent. Conse- 
quently, the plaintiff has a right under S. 69 of the Contract 
Act to ask for contribution. 

The appeals must accordingly be allowed, and there will 
be a decree for the recovery of the respondent’s proportionate 
share of the rent with proportionate costs throughout, with 
the direction that, on failure to pay the amount, his share in 
the estate will be liable to be sold. 


Time three months. . | 
A. S. V. Appeals allowed, 
1. (1903) I LRa6 M 686: 15 ML J 35 (F B). — 
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In THE HicH Court oF JUDICATURE AT MADRAS. 
- PRESENT : Mk. Justice PHILLIPS. 
Kidangu Kettiya ‘Ramdupurayil 


Kunhahomed | ... Appellant* (4th Defendant) 
v. 
Payoth Ramdupurayil Sara Umma 
and others ... Respondents (Plaintiffs 1 
to7 and defendants 2, 
3 and 5). 


‘Malabar Law—Maiatexance—Arrangement by karuevex fer—Biading mature 
of, on kis successers—Arvaugement by harnavan allotting maintenance to exist- 
ing and future members of a tavexki—Seit by seme of the members of tx 
tavaxki claiming enhanced mainienance—Maintainability—Parțies. 

Some of the junior members of a Malabar tarwad filed 2 suit claiming 
maintenance from the karnavan. The tatter contended that the plaintiffs were 
not entitlad to maintain the suit without impleading the other members of the 
tarwad, or, at any rate, the other members of the plaintiff’ tevaxhi, because in 
1886 the then karnaven XK, entered into a karar with the. plaintiffs’ ancestress 
under which certain properties were allotted to her and her family for main- 
tenance. The recitale in the document showed clearly that it was an allot- 
ment for the maintenance of the said lady and ber descendants, and it appeared 
that the plaintiffs had been obtaining the benefit of the allotment, at any rate, 
until shortly before suit. 

Held, that the karar was on its true conatroction intended to enure for the 
benefit not only of the members then in expetence but also of persons born subes- 
quently, including the plaintiffs, that, though the plaintiff’ might be entitled to 
enhanced maintenance, they could only obtain it by bringing a suit in proper 
form impleading all the necessary parties and putting the tarwad property in 
their hands at the disposal of the karnavan with a view to a re-allotment for 
maintenance, and that therefore the soit as brought was not maintainable. 

An arrangement for maintenance made by a karnavan cannot be set aside 
by his successor except for good cause. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Tellicherry in A. S. No. 170 of 1922 
preferred against the decree of the Court of the Additional 
District Munsif of Tellicherry in O. S. No. 346: 0f 1920. 

T. S. Viswanatha Atyar for appellant. 

B. Pocker for respondents. 

The Court delivered the following 

JUDGMENT :_In this suit the plaintiffs claim maintenance 
from the karnavan of their tarwad. Both the Lower 
Courts found in their favour and have given a decree for 
maintenance. The 4th defendant, who claims to be the pre- 
sent karnavan of the tarwad, has filed this appeal, and it is con- 


t8, A. No. 1645 of 1923. 17th February, 1935. 
R__16 


Sara Umma. 


Kunhahomed 
y 


Sara Umma. 


122.) THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


tended on his behalf that the plaintiffs are not entitled to bring 
this suit without impleading the other members of the tarwad, 
or at-any rate the other members of their tavazhi, because in 
1886 the then karnavan, Kunhi Thooppan, entered into karars 
with his six sisters, under which certain properties were allot- 
ted to them and their families for maintenance. ‘The karar 
which refers to the tavazhi of plaintiffs’ ancestress is filed as 
Ex. I. Itis executed by the karnavan’s sister, Kunjathumma 
and her nine children and also the children of these children. 
There are in all thirty-three executants who apparently 
comprise all the adult members of that tarwad. The minor 
children are not in terms parties to the karar and their parents 
do not purport to act as their guardians in the execution but 
the recitals in the document show clearly that it was an allot- 
ment for the maintenance of this lady, Kunjathumma, and 
her descendants. Both the Lower Courts have found that 
the karar was merely an allotment for the maintenance of the 
members of the tavazhi who were alive at its date. This 
would be a rather curious position in a Malabar tavazhi of 
this size because a large number of the members are adult 
women and it may be ordinarily expected that children would 
be born shortly after the date of the karar, and it is unreason- 
able to conclude that after-born children are intended to be 
deprived of the benefits of this karar unless it is so stated. 
It must be remembered that at the time when this karar was 
entered into there had been disputes and litigation in the tarwad 
and the allotments for the maintenance were made in settlement 
of those disputes, and therefore it is unlikely that the intention 
of those parties was that this settlement should be subject to 
modifcation immediately other members were born. Here, 
we have recitals in the document which show clearly that the 
allotment was made to the tavazhi as such which would in- 
clude not only the members then alive but also members born 
thereafter. In paragraph 2 which recites “the properties 
set apart for ourselves and our children, etc.,” altogether sixty- 
nine in number “now and others,” the force of that word 
“now” seems to be that.it contemplates a different number 
being in existence hereafter and that the words “ and others ” 
can only refer to children coming into existence thereafter. It 


‘obviously does not refer to strangers arid it cannot refer’ to 


people in existence for they are said to be only sixty-nine in 


‘number. I think it is perfectly clear from the recital and from 


the various references to “‘tavazhis” that the allotment was one 
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made to the tavazhi, including future members. The clause 
relied on by the Lower Court is a statement in paragraph 5 
that the “ stipulations according to this karar shall hold good 
until your death,” but there is a subsequent provision that 
after the karnavan’s death, it was open to the tavazhis to 
demand increased maintenance if circumstances justificd it, 
and it would be open to all the parties to these karars to take 
advantage of that condition and apply for enhanced mainte- 
nance if it was justifiable, although possibly they would have 
that right even without a special stipulation. The Lower 
Appellate Court has held that the karar was to be good only 
during the lifetime of Kunhi Thooppan and relies on a so-called 
admission of the deceased first defendant who was karnavan 
that the karar was not binding on the karnavans who are to 
succeed Kunhi Thooppan. It appears that the first defendant is 
a.member of the plaintiffs’ tavazhi and this statement of his is 
not one against his interest but it is one in his favour. I do 
not. think in view of the written statement that he has filed 
which directly contradicts this admission, that much importance 
can be attached to it. It is not denied that after Kunhi Thoop- 
pan’s death the members of the plaintiffs’ tavazhi haye remain- 
ed in possession of the properties allotted to them in 1886, and 
we see from the judgment Ex. VIII that the karars entered 
into at the tme of Ex. I continued in force after Kunhi 
Thooppan’s death. It has been held in this Court that an 
arrangement for maintenance made by a karnavan cannot be 
set aside by his successor except for good 
cause [see Ramaswami Pattar v. Gopalan (1)] and 
it is not suggested here that this maintenance allotment was 
not a proper one ; consequently it would be binding on Kunhi 
Thooppan’s successors until set aside by a fresh arrangement. 


I have already found that the document is intended to enure . 


for the benefit not only of the members then in existence but 
also of persons born subsequently and consequently plaintiffs 
as members of the tavazhi are entitled to the benefits of the 
allotment and it appears from the District Munsif’s finding on 
Issue 11 that plaintiffs have been obtaining that bereft, at any 
rate, until shortly before suit. That being so, if plaintiffs 
want to set aside the arrangement they must implead the other 
members of the tarwad, or at least the other members of their 
tavazhi who are in possession of tarwad properties in lieu, of 
maintenance and .claim enhanced maintenance if they think 


1. (1916) 32 ML J 97. 
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that the circumstances of their family warrant the claim but 
it 1g not open to them to have the benefit of an allotment for 
maintenance to their tavazhi and seek to add to it a separate 
allotment for each individual ignoring the benefits of which 
they are already receiving. The cases relied on by the 
plaintifs are Kelu Achan v. Lakshmi Nethyar Ammal (2)and 
Pastu Neithiar v. Thazatha Meladath Dharman Achan(3). In 
the former case it was held that a certain maintenance allot- 
ment which had not been fully acted upon was liable to altera- 
tion in view of altered circumstances. In the latter case, 
there was an allotment made to a tavazhi consisting of a cer- 
tain number of persons and the maintenance was fixed at so 
much per head, it was there held that this was an allotment 
solely to the members then in existence and had no reference 
whatever to members who would be subsequently born. This 
was clear from the terms of the karar, and consequently it 
was held that other members of the tavazhi were entitled to 
separate maintenance. The facts of those cases are not 
identical in any way with the present case, and I hold that the 
plaintiffs are not entitled to bring this suit in this present form. 
They may be entitled to enhanced maintenance but in order to 
obtain it they must bring a suit in proper form impleading all 
the necessary parties and put the tarwad property in their hands 
at the disposal of the karnavan with a view to a reallotment 
for maintenance. ‘The suit accordingly fails and is dismissed. 
Plaintiffs will pay appellant's costs of this appeal. Each party 
to bear his own costs in the Lower Courts. / 


A. S. V. Appeal dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : SIR VICTOR Murray Coutrs TROTTER, 
Chief Justice. AND MR. JUSTICE KRISHNAN. 


The Commissioner of Income-tax, Madras ... Referring 
Oficer* 


v. ; 
P. A. P. M. T. K. Thillai Chidambaram Nadan ... Assessee. 
Income-tax Act, 1922, Ss. 23 (2), 63 (a)—Firm saregitered—Notict 
under S. 23 (a) te bè served on—Mede of—Serwice du any member ef the frm 
or service on the pariner whe made the return. 
In the case of an unregistered firm a notice under 8. 23 (2) of the Income 
tax Act can be served on any member of the firm as provided for in 8. 63 (a) 
R C No 19 of 1924, sth February, 1925. 
a (1913) 18 I C 2384. i 3. (1918) ar IC 754. 
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of the Act. It is not necessary that notice should be served only on the mem- 
ber of the firm who made the return. : 
The word “person” clearly includes 2 firm as provided by the General 
Clauses Act, 1897; and when the retum is made on behalf of the firm by a 
partner, it is the firm that is the person who makes the return and any proper 
service on the firm as authorised by 8. 6s (2) will be a proper service. 

Case stated under S. 66 (2) of the Income-tax Act, 1922 
(Act XI of 1922), referring for the decision of the High 
Court the question of law, viz., “ Whether in the case of an 
unregistered firm a notice under S. 23 (2) should be served 
only on the member of the firm who made the return under 
S. 22 (2) or whether under S. 63 (2) of the Indian Income- 
tax Act (Act XI of 1922) it can be served upon any member 
of the firm.” 

M. Patanjali Sastri for Referring Officer. 

F. S. Vaz for assessee. 

The Court delivered the following 

JUDGMENTS : The Chief Justice It is with the great- 
est difficulty that I could extract a question of law of any sort 
in this case ; but, if there is any, I suppose it is this, as to whe- 
ther under S. 23 (2) of the Income-tax Act ‘ the person who 
made the return’ in the case of a firm means the identical per- 
son who made the original return. Common sense would 
indicate that the only requisite is that the firm who made the 
return should, as a firm, have the notice properly delivered to 
them. ‘That is a matter of general law and it is obviously 
a question of fact in most cases whether the notice was such 
as to reach the legal entity known as the firm. Here it was 
addressed to one of the partners and by the ordinary law and 
the specific provision of S. 63 (2) of this very Act each partner 
is an agent for all the others in the frm. ‘The question must 
be answered in this way : the assessee must pay the costs of 


this reference, Rs. 150 (Rupees One hundred and fifty). 


Krishnan, J. | agree to the answer proposed by the 
learned Chief Justice. The question put to us by the referring 
authority is whether in the case of an unregistered firm a 
notice under S. 23 (2) of the Income-tax Act should be served 
only on the member ‘of the firm who made the return or whe- 
ther under S. 63 (2) of the Act it can be served on any mem- 
ber of the firm. There cah be no doubt about the 
answer, and it must be in the affirmative. Notice can be served 
on any member as provided for in S. 63 (2) and such service is 


Coutts 
Trotter, C. J. 


Subbayya 
7. 


126 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


good service. The word ‘person’ as pointed out by the 
Referring Officer, clearly includes a firm as provided by the 
General Clauses Act, 1897 ; and when the return is made on 
behalf of the firm by a partner, it is the firm that is the per- 
son who makes the return and any proper service on the firm 
as authorised by S. 63 (2) will be a proper service. 

I agree to the order proposed as to costs. 

A.S. V. Question answered. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER. 
Chakiri Subbayya and others ... Pettttoners* (Defendants) 
J. 
Jade Sreenivasa Rao ... Respondent in all the peti- 
tions, (Plaintif). 

Madras Estates Land Act, S. s (a) (d)—Estate—Landhelder—Skrotriem- 
dar—If and when a “landhelder” within the meaning of Act—Shrotriem if 
and «when ax “ estate.” 

Under the Madras Estates Land Act not all Shrotriemdare and Inamdares 
are landholders, but only those who at the time of the grant did ndt own 
the kudiwaram, in other words, the share of a tenant with a right of occupancy. 
Where, in a suit,by a Shrotriemdar to recover arrears of rent instituted in a 
Munaifs Court, the plem. of no jurisdiction is raised by the tenant, what has 
to be decided is whether at the time of the grant, under which the plaintiff 
claims, be hed not the kudroarem right also. The fact that at the date of 
sult he had only the meloaram right does not matter If the Shratriemdar 
was originally the Audioaramdar and the meloaram also was granted to him, 
but he divested. himself of the kudiweram right, the village is not an estate, 
tor on a proper condideration of S. 3 (2) (d) of the Act, the words “to a 
person not owning the kwdsoaram thereof” evidently refer to the time when 
the inam was granted. 

Petitions under S. 25 of Act IX, of 1887 praying the 
High Court to revise the decree of the Court of the District 
Munsif of Madanapalle, dated 25th June, 1923, in S. C. S. 
Nos. 721, 876, 878 and 879 of 1920. 

V. C. Seshachartar for petitioners. 

| N.S. Rangaswami Aiyangar and K. R. Narayanaswami 
Aiyar for respondent. 
The Court delivered the following 


JUDGMENTS :— These Civil Revision Petitions raise a 
question of jurisdiction. The connected suits were brought by 
the Shrotriemdar to recover rent for Faslis 1327, 1328 and 
1329 and were filed in the District Munsif’s Court of Madana- 


tC R P Nos 98 to i01 of 1924. r7th Fobruary, 1925 
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palle. The defendants, who are the petitioners in the High 
Court, contend that these suits, being suits brought by a land- 
holder of an estate to recover arrears of rent, are exclusively 
cognizable by a Revenue Court. 

Under Act VIII of 1865, S. 1, Shrotriemdars fell under 
the category of ' landholders’ and could proceed against their 
tenants befare the Collector for recovery of rent, provided 
that they had taken written leases or muchilikas from them, 
but they might themselves be the tenants of a superior land- 
lord [vide Rama v. Venkatachalam (1) and Suryanarayana v. 
Appa Rao (2)}]. Under S. 87 suits for arrears of rent 
could also be instituted in Civil Courts. 

Under Act 1 of 1908 not all Shrotriemdars and Inamdars 
are landholders, but only those who at the time of the grant 
did not own the kudtvaram, in other words, the share of a 
tenant with a right of occupancy. Under S. 189 the jurisdic- 
tion of Civil Courts to try suits by landholders to recover 
arrears of rent is taken away. 

After this Court’s order of remand the District Munsif has 
now found on reconsideration that the suits are cognizable by 
his Court and he has pantie decrees to the plaintif. In revision 
the question of jurisdiction of the Civil Court is again mooted 
in this Court. The District Munsif found upon such evidence as 
the parties produced before him that the original grant was 
not shown to be a grant of the melvaram only. He should 
have added “to a person not owning the kudivaram.” Iam 
not satisfied, after hearing arguments, that this finding which 
is a mixed one of kaw and fact is wrong and should not stand. 
‘The plaintiff has acquired by purchase the rights of certain 
vrittidars or sharers in the village of Shrotriem Chinnarao 
Kottappalli alias Mahal. The original grant, which was 
made 400 or 500 years ago, is not available. But we know 
from Ex. G that at the time of the inam settlement in 1865 
the village was divided into 30 vrittis and was then under the 
management of Government, that under the grant half of the 
revenue went to the Shrotriemdars and the other half to the 
Government, that’ the {vrittidars were in pos 
session of their vrittts or shares, and that there was then no 
cultivable waste land but that much of the land had been en- 
croached upon by the river and covered with tombs of Maho- 
medans. ‘The plaint speaks of “ cultivating tenants ” and the 

1. (1885) TLR 8 M 576. 
a (1892) IL R16M40:2 ML J 249. 
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tae written statement alleges that the Shrotriemdars sold away 
Sroenivasa their lands long ago and gave possession to the ryots. Exs. D, 

Pane BB, CC and DD are specimens of such sale deeds. The 
plaintiffs sale deed (Ex. C) mentions that the land was in the 
vendor’s possession and enjoyment with independent rights. 

It may be that at the present time the Shrotriemdars have only 

the melvaram right, but for the purpose of jurisdiction it has 

to be decided whether at the time of the grant they had not 
the kudivaram right also. In the words of the Judicial Com- 
mittee in Suryanarayana v. Potanna (3) is it “ proved or is 
there any evidence to suggest that at the time of the grant there 
were any tenants in the village holding lands with any right 
of occupancy by custom or otherwise ?” The evidence 
rather suggests that originally the Shrotriemdars or 
urittidars were themselves in possession with powers 
of alienation which they were exercising. At any rate it may 
be confidently said that it has not been shown in this case that 
the kudtvaram interest was at the'time of the grant in the hands 
of some one else than the donees. If the Shrotriemdars were 
originally the kudtvaramdars and the melvaram also was grant- 
ed to them, but they divested themselves of the kudivaram 
right, the village is not an estate, for on a proper construction 
of S. 3 (2) (d) the words “ to a person not owning the kudi- 
varam thereof” evidently refer to the time when the inam was 
granted (cf. page 52 of Mr. V. Ramadas’ commentary on 
* this Act). 

The District Munsif therefore had jurisdiction to try 
these suits. The Civil Revision Petitions are dismissed with 
costs. 


A. S. V. _ C. R. Petitions dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. Justice VENKATASUBBA RAO AND 
Mr. Justice MADHAVAN Nair. 


Siva Subramania Pillai ies and 


another . Appellants* (Respondent zadi his 
| L. R.) 
v. ‘ 
Piramu Ammal 4. Respondent (Petiiioner.) 
Siva Subra- . , Hindu Lawo~Pidew—Surreadér by—~Bona fides of-—Preef—(Qaaxtan— 
manta Pillai Tyg 
Pirama 9A AO Na s6 of gaa. yh February, 1925. 


Ammal 3. (1918) ILR 41 M sora at 1020: 36 M L J 585 (P C). 
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The mere fact that some provision is made for the benefit of the surrenderer 
does not render a surrender by a Hindu widow invalid. If the transection Is 
a device to divide the estate with the reversioner the surrender is clearly not 
beza kde; but the converse is not necessarily true, for want of good faith may be 
evidenced by other circumstances 

S, a Hindu daughter, who hed inherited the estate of her father and who 
was about 75 years old, her son (the appellant), who was only about 55, and 
her daughter, were living together as members of one family. $ executed a 
surrender in favour of the appellant. As a part of the arrangement the 
appellant undertook to pay and did pay his sister a sum of Re 4,000. There 
was nothing to show that the appellant exercised any act of exclusive owner- 
ship from wikch unequivocal enjoyment or possession could be inferred. On 
the other hand, it appeared that, in entering into the transaction, S was more 
anxious that her daughter should be provided for than that her son should 
take immediate possession of the estate and that she entered into the transac- 
tion because she was fairly certain that on ber death the appellant would not 
carry out her wishes It further appeared that compensation money was 
paid by the Government into Court, and that the transaction was resorted 
to with 2 view to enable the parties to get et the corpus. 

Held that, on the above facts, the District Judge was justified in coming 
to the conclusion that the surrender was not bona fide and was therefore not 
valid. 


Appeal against the order of the District Court of Tinne- 
velly in I. A. No. 441 of 1919 in Compensation Reference 
No. 15 of 1915. 

. T. L. Venkatarama Atyar and R. Krishnaswami Aiyangar 
for appellants. 

P. V. Krishnaswami for respondent. 


The Court delivered the following 

JUDGMENT : The Bench which heard C. M. A. No. 322 
of 1919 decided that the surrender by Subbammal in favour 
of the appellant, if bora fide, would have the effect of divest- 
ing the respondent of her right to the property. Having 
taken this view of the law (we are not at present concerned 
with deciding whether this view 18 correct or not), the learned 
Judges remanded the case for the further question being deter- 
mined whether the surrender was bona fide or not. ‘The 
District Judge who has heard the case has recorded a finding 
that the surrender was not bona fide. The finding is attack- 
ed before us in this appeal. 

The effect of the learned Judge’s judgment is this. Sub- 
bammal executed a surrender in favour of the appellant who 
was her son. Asa part of the arrangement the appellant 
undertook to pay and did pay his sister, that is, Subbammal’s 
daughter Arumugatammal, a sum of Rs. 4,000. The District 
Judge, mainly from this fact, concludes that the surrender was 
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not in good: faith. To use his own words, “ Legally this 
amounts to a partition of the estate between the surrenderer 
and surrenderee. ” 


The first question to determine in this appeal is Does 
the surrender become inoperative by reason of the fact that 
a provision in favour of Subbammal’s daughter was made ? 
If nothing further appeared than that a sum of Rs. 4,000 was 
paid to Arumugatammal, we would not be disposed to hold 
that. the surrender is not valid. It is now authoritatively 
settled that the mere fact that some provision is made for the 
benefit of the surrenderer does not render the surrender in- 
valid. See Angamuthu Cherti v. Varadarajulu Chetti (1), 
Bhagwat Koer v. Dhamukdhari Prasad Singh (2) and Suresh- 
war Misser v. Maheshrani Misraini(3). In this connection 
it is necessary to observe that the case put forward by the 
appellant was not that in fact Rs. 4,000 was paid to his sister 
as a part of the arrangement and that that payment would 
not render the settlement bad, but, on the contrary, he wished 
to maintain that a debt having been due to the lady, it was 
discharged by payment of Rs. 4,000 at the time of the sur- 
render. This contention is palpably false and we do not 
think it is necessary to add to the reasons that have been 
given by the District Judge in support of his finding. The 
evidence óf Draviyam Pillai, as has been observed by the 
learned Judge, is utterly unreliable and we cannot act upon 
it. The very fact that this false contention was put forward 
indicates to some extent that the appellant did not regard the 
surrender as a bona fide surrender ; for his desire to conceal 
the true facts must in part be due to his conviction that the 
transaction was not above board. What then are the circum- 
stances which induce us to take the view that the surrender 
is not bona fide? Before dealing with this question, we shall 
just refer to a passage in the judgment of the Judicial Com- 
mittee in Bhagwat Koer v. Dhanukdhari Prasad Singh (2) 
already referred to. This is how their Lordships state the 
law >. 

“This voluntary self-effacement is sometimes referred to as a sur- 
render, sometimes as 2 relinguishment or sbandonment of her rights; and 


it may be effected by any process having that effect, provided that there is a 
bona fide and total renunciation of the widow's right to hold the property.” 
1. (1919) 1L Raa M 854. 37 ML J 584 (F B). 
a. (1919) ILR47C 466 :¢7 ML J sig (P.C). 
- 3, (1930) IL R48 Cio: ML J 161 (PC). 
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The ultimate question, therefore, to be decided in each case 
is, was the surrender bona fide or was it not? But great 
stress was laid by the appellant’s learned vakil upon another 
passage in another judgment of the Judicial Committee in 
Rangaswamt Goundan v. Nachiappa Goundan (4). That 
passage runs thus :— 

Ka Wa paa mma DE a Perens ee me ee E 
divide the estate with the reversioner.” 


It is contended that if the Court is satisfied that the tran- 
saction is not a device to divide the estate with the reversioner, 
it necessarily follows that the surrender ig a bona fide surren- 
der. We cannot agrea with this contention. If the tran 
saction is a device to divide the estate the surrender is clearly 
not bona fide ; but the converse is not necessarily true, for 
want of good faith may be evidenced by other circumstances. 
Having made these observations, let us now examine the facts 
of the case in order to ascertain whether the surrender was 
bona fide or was not. At the date of this transaction Sub- 
bammal was about 75 years old, whereas the age of the appel- 
lant was only about 55. Subbammal, her son and her daughter 
were then living together as members of one family. Sub- 
sequent to the surrender, it does not appear that the appellant 
exercised any act of exclusive ownership from which unequi- 
vocal enjoyment or possession can be inferred. Subbammal 
was very old and in the ordinary course on her death the 
appellant would take the property. This event has since 
actually happened. What necessity was there for this sur- 
render to come into existence ? Subbammal was more 
anxious that her daughter should be provided for than that 
her son should take immediate possession of the estate and 
it was fairly certain that on her death the appellant would not 
carry out her wishes. It was not her intention that she should 
forthwith divest herself of the estate or that the surrenderee 
should enter into possession. There is still another circum- 
stance. The compensation money was paid by the Govern- 
ment into Court, and on the 1st of May, 1919, the respondent 
claimed that money. To defeat her right to that amount and 
to get immediate possession of the corpus__these objects could 
be achieved by a surrender. A deed was accordingly executed 
on the 23rd of May, 1919 : and it was followed by an applica- 
tion by the appellant, dated 15th July, 1919, for the payment 
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of this money. We are prepared to draw from these circum- 
stances the inference that the surrender was not bona fide. On 
the whole, we think the District Judge has come to a correct 
conclusion and we afirm his judgment and dismiss the appeal 
with costs. 


A. 8. V, Appeal dismissed. 


PRIVY COUNCIL _ s 
(On Appeal from the High Court of Judicature at Lahore.) 
PRESENT :- LORD SUMNER, LORD CARSON, SIR JOHN 
EDGE AND SIR LAWRENCE JENKINS. 


Lala Tulsi Ram T Appellant" 
v. a 
Ram Saran Das we Respondent. 


Onus of proof—Premissery note—Suit upon—Onus on plaintif in—Onigtaal 
xote fled with plaint into Court, but lost while ku Court before trial—Onus 
in case of~—Secondary evidence of contents of note—Admissibility—C onditens— 
Negotiable Instruments Act, S. 8>—Pro-note-—Material alteration tn—Interpola- 
tion of words “ «yth interest” if aad wher a. 

In a suit upon a promissory note the question was whether the plaintiff had 
discharged the onus of proving that the original pote had been lost without 
his default, so as to entitle him to give secondary evidence of its contents. 

According to the practice, the original note had iteelf‘been attached to the 
plaint. By the time the suit came on for trial the original had been abstracted, 
and, though it could not be ascertained who was responsible for its abstraction, 
it was definitely found that neither the plaintiff and his vakil nor the defendant 
himself and his vakil were responsible for it. The Trial Judge allowed to be put 
in, as secondary evidence of the note, a photograph of it taken some little time 
before, and paseed a decree in plaintifPs favour. ii 

Held, that secondary evidence of the contents of the note had rightly been 
admitted by the Trial Judge. 

As the original document was placed in the custody of the law, the 
onus of proof did not require the plaintiff to show how it was afterwards made 
away with, or to satisfy the Court that the defendant was more likely to have 
been guilty than himself. His denial of any participation in the act, if 
believed, was enough. 

The promissory note contained originally provision for interest, and the 
interpolation of the words “with interest” would hot, within the provisions 
nf S. 87 of the Negotiable Instruments Act, amount to 2 material alteration 
avoiding the note, for it was intended that interest should be paid and the 
rate was sufficiently expressed already. $ 


Appeal from a judgment and decree of the High Court 
(20th April, 1922) reversing a -judgment and decree of the 
a T T 


*P C Appeal No. 155 of 1933. and December, dona ii 
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Senior Subordinate Judge of Delhi (7th January, 1918), de- 
creeing the plaintiff’s claim for Rs. 8,000 with interest thereon 


at 12 per cent. per annum up to the date of the plaint, and 6 © 


per cent. per annum thereafter up to the date of payment, and 
costs. 


The facts appear sufficiently from the judgment of their 
Lordships. 


Sir G. Lowndes, K. C. and B. Dube for appellant. 
Sir WV. Finlay, K. C. and 4. de Mello for respondent. 


and December, 1924. ‘The Judgment of the Board was 
delivered by 


LORD SUMNER +The appellant sued upon a promissory 
note made by the respondent and he lost in the High Court 
the decree, which he had recovered at the trial. Curiously 
enough the main question is, whether he discharged the onus 
of proving that the nota had been lost without his default, so 
as to entitle him to give secondary evidence of its contents. 

According to the practice, either the original note or a 
copy of it had to be attached to the plaint. It was stated, 
both in the plaint and in the list of documents accompanying 
it, that the note exhibited was the original. ‘This was on 14th 
February, 1917. Next day the plaintifi’s pleader received 
notice from the Court officials, that he must amend his list and 
pay a further process fee. He went to the office to make 
these defects good and, apparently, had access at least to the 
list of documents, if not to the other papers. Thereafter the 
officials, probably on the same day, served the defendant with 
the plaint and so gave him the opportunity of learning that the 
original document had been filed in Court, but what action he 
took thereon, if any, is matter of conjecture. - 


On the 1st March, 1917, an application by the plaintiff for 
attachment before judgment came before the District Judge. 
The defendant's pleader looked at the file and was heard by 
the plaintiff’s pleader to say that the note was forged. On 
this the plaintiffs pleader also looked at the file, and at once 
applied to the Judge, saying that the original note had been 
abstracted and a false one substituted and asking him to hold 
an inquiry into the circumstances of this change. The Dis- 
trict Judge then examined sundry officials but the result was 
negative, for they did not incriminate either themselves or one 
another. When the trial came on the plaintiff’s pleader asked 
to be allowed to put in, as secondary evidence of the note, a 
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photograph of it taken some little time before, and, as his 
statement was accepted that he filed the original with the plaint 
and had nothing to do with the substitution, the photograph 
was let in. Witnesses were then called on both sides. The 
defendant did not deny that he had made a note for the alleged 
amount, Rs. 8,000, but he said that it contained no provision 
for interest. The photograph concluded with the words “with 
interest @ Rs. 5 p.c. p.m.” The words “ with interest” 
appear from the photograph to have been written by the same 
hand as the rest of the body of the note, but at a later time 
and in part of the space originally left for the stamp and the 
signature, and the letters “ @ Rs. 5 p. c. p.m.” seem 
to have bee written at the same time as the body of the note 
and by the same hand currenie calamo. In the event the 
Trial Judge found for the genuineness of the note as shown 
in the photograph and gave a decree for the amount of the 
principal, but reduced the interest from the exorbitant rate of 
60 per cent. to a mere 6 per cent. per annum. 


The High Court held on appeal that the plaintif had 
failed to prove the actual attachment of the original note of 
the plaint, when it was filed. If so, the evidence given by his 
pleader was false, and false almost certainly to his knowledge, 
and the plaintiff neither showed that, owing to its loss or other- 
wise, he was unable to produce it for a reason not arising from 
default or neglect on his part, nor indeed that it was lost at 
all. [Evidence Act, 1872, S. 65 (c).] Accordingly, as the 
claim on the note could not succeed without either the note 
itself or secondary evidence of its contents (S. 91), and no 
alternative cause of action was pleaded or relied on, the suit 
necessarily failed. 


Their Lordships are unable to adopt this conclusion. ‘The 
plaintiff’s pleader gave positive evidence that he attached the 
note itself to the plaint, and that it was subsequently ab- 
stracted, and there was no direct evidence to the contrary. 
Mistake on his part was unlikely, for he was a young man, 
just beginning practice and anything but busy, and he acted as 
his own clerk. To have stated twice oVer in the documents 
filed that the original note was exhibited, and then to have 
exhibited a documerit, which bore no resemblance to the origi- 
nal as shown in the photograph, and was not even an exact 
copy of its wording, was wantonly and without reason to pre- 
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pare for himself difficulties at the trial. The Trial Judge 
was critical of this pleader’s evidence and in some respects des- 
credited it, but this statement at any rate he accepted and their 
Lordships think that, so far, his view should prevail. How, 
when and at whose hands the subsequent substitution took 
place is matter of surmise only. If the statement of Neki 
Ram, a temporary clerk in the Court offices, can be accepted, 
he numbered the substituted document with the serial number, 
which it,was found, when produced, to bear on February 22nd 
or 23rd. This at any rate narrows down the time of the 
change to the period between 16th February and 22nd Febru- 
ary, but that is all that is known. It may be taken as certain 
that the change was made with criminal intent, and it 1s almost 
certain that some one in the Court offices was privy to it, if 
-he were not the actual perpetrator at the instigation of the 
guilty litigant, but, even if that guilty litigant were the plaintiff, 
the onginal exhibition of the note itself must be taken to have 
been proved. 


It has next to be considered whether the onus of proving 
loss in the Court offices, without default on the plaintiff’s part 
(for here neglect obviously does not arise) was properly dis- 
charged. There is no positive evidence at all against the 
plaintiff’s pleader, who, if any one on the plaintiff’s side, would 
appear to be the guilty party, except that on 16th February he 
had the opportunity of manipulating the documents, if -the 
whole of those lodged the day before were; as is most like- 
ly, handed to him then but even so he could not have made the 
change without some official’s connivance and, if he was mind- 
ed to do so, he could not have failed to see that honesty would 
be the better policy. The changeling could deceive no one ; 
it challenged suspicion and was certain to recoil upon himself. 


On the other hand, there is even less ground for impli- 
cating the defendant's pleader. His statement to the Court, 
which was in no way shaken, was that he called the document 
a forgery as soon as he saw it, not because he knew that the 
disappearance of the original had already been brought about, 
but because the document exhibited mentioned interest and 
he knew from his client that none had been stipulated for. It 
was not shown that the defendant himself had meddled in the 
matter or visited the Court offices at all. The change took 
place and that is all that is known. Except that the motive 
was criminal and the plot equally tortuous and futile, their 
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Lordships can form no opinion about what was actually done. 
As the original document was placed in the custody of the law, 
their Lordships do not think that the onus of proof required 
the plaintiff to show how it was afterwards made away with, 
or to satisfy the Court that the defendant was more likely to 
have been guilty than himself. His denial of any participa- 
tion in the act, if believed, was enough. 


From this the rest follows. | Admissible evidence of the 
contents of the note was forthcoming. As photographed, it 
contained originally provision for interest, and the interpola- 
tion of the words “ with interest ” would not, within the pro- 
visions of the Indian Act, amount to a material alteration avoid- 
ing the note, for it was intended that interest should be paid 
and the rate was sufficiently expressed already (Negotiable 
Instruments Act, Section 87). Accordingly, their Lordships 
do not think themselves warranted in disturbing the conclusion 
of the learned Trial Judge. The advantage, which he en- 
joyed, of seeing the witness and noting his demeanour was 
greater in the case of the plaintiff's pleader than it is with 
many Indian witnesses, for the pleader was a professional 
man with University degrees; whose mind could be more cer- 
tainly read by the learned Judge, than if the question had 
arisen with a mere ryot or a mahajan. 

Their Lordships will accordingly humbly advise His 
Majesty that the judgment of the Trial Judge ought to be 
restored and the appeal allowed with costs here and below. 

Solicitors for appellant : T. L. Wilson and Co. 

Solicitor for respondent : E. Dalgado. 

A. de M. Appeal allowed. 
PRIVY COUNCIL. 

(On Appeal from the High Court of Judicature at 

Fort William in Bengal. ) 

PRESENT :_Lorp SUMNER, LoRD PHILLIMORE, SIR 

JOHN EDGE AND SIR LAWRENCE JENKINS. 


Surajmull Nagoremull A ppellants* 
v. 
The Triton Insurance Company, Limited ... Respondents. 


Stamp Act (I of 1899), S. p—Coemtract for Sea Tuswance—W hal amounts 
te—Validity—W riting—Fermalities—Necessity—Plea of invalidity of contract on 


PP C Appeal No, 11 of 1924. and December, 1924. 
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greund of its being in contravention ef statute—Maintainability for first time 
before Privy Cotxcil—Respondeut—Judgment of Court below—Right to sup- 
port, on ground om which decision was based. 

The suit was for breach of an alleged contract to “issue policies of in- 
surance covering war risks on goods” shipped or to be shipped by the plain- 
tifs “at the rate prevailing at the time of the plaintiff firm’s declaration of the 
steamer, by which goods, as aforesaid, were to be shipped.” This was founded 
on (a) a written quotation by the defendants of their lowest rate on jute per 
S S. Constantines XII at ila per cent, and war risk at 5 per cent, less ro per 
cent ; (b) an acceptance of this rate by the plaintiffs; and (c) an arrange- 
ment that the plaintiffs should supply the defendant company with a statement 
oi the approximate amount to be covered. ‘The alleged contract arose on an 
acceptance by word of mouth of a letter quoting a rate of premium and on a 
declaration by word of mouth, not of the name of the steamer by which the 
gooda were to be shipped, but of the expected value of the plaintiff goods 
to be loaded on board of her. 

Held, that the contract alleged by the plaintiff was a contract for sea 
irsurance and nothing eles, and, not being expressed in a policy, was unenforce- 
able under 8. 7 of the Indian Stamp Act (II of 1899) ; that, as the enactment 
was prohibitory and as to allow a suit to proceed in defiance of 8. 7 would 
defeat the provisions of the law laid down therein, the objection founded on 
the section should be entertained and given effect to in the appeal to the Privy 
Council, though it had not been raised in the written statement, and though 
it had not been raised dr discussed in the Courts below ; that the High Court 
on appeal was right in holding that the contract alleged by the plaintif had 
not been sufficiently established ; and that the defendants were entitled to 
have the judgment of the Board on the whole case and to have the appeal 
dismissed on the merits with costs, notvwithstanding that the suit was liable to 
be dismissed on the new ground taken by them before their Lordships, vir. 
that the contract alleged was unenforceable under 8. 7 of the Stemp Act. 

Plea of disobedience to a statutory enactment when may and may not 


be raised for first time in appeal. 

— Appeal No. 11 of 1924 from a decree of the High Court 
in its Appellate Jurisdiction (Sanderson, C. J. and Richard- 
son, J.), dated 18th April, 1923, reversing a decree of Pear- 


son, J. 

The facts appear from the judgment of the Board. 
Stuart Bevans, K. C. and Kenworthy Brows for appel- 
lants. 

Dunne, K..C. and Du Pareg for respondents. 

2nd December, 1924. The Judgment of the Board 
was delivered by : 

Lorp SUMNER :— The appellants, the plaintiffs below, 
brought their suit for breach of an alleged contract to “ issue 
policies of insurance covering war risks on goods ” shipped or 
to be shipped by them “at the rate prevailing at the time of 
the plaintif firm’s declaration of the steamer, by which goods, 
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as aforesaid, were to be shipped” (Plaint para. 3). As de- 
veloped in further paragraphs, this was founded on (a) a 
written quotation by the defendants of their lowest rate on 
jute per Constantinos XIT at 1/2 per cent. ‘and war 
risk at § per cent., less 10 per cent.; (b) an acceptance of this 
rate by the plaintiffs ; and (c) an arrangement that the plain- 
tiffs should supply the :deferrdant company with a statement of 
the approximate amount to be covered. Ultimately there 
was a declaration for an aggregate amount of £10,870, for 
which sum the defendants refused to issue a policy, whereon 
the plaintiffs insured elsewhere at ‘higher premiums and claimed 
the excess as their damages in the action. There was no loss 
of the goods at all. 

Pearson, J. who tried the eave found the contract and 
breach proved and gave the plaintiffs decree, but the High 
Court, holding the contract to be insufficiently established, set 
that decree aside. 

Or being informed that the alleged contract arose on an 
acceptance by word of mouth of a letter quoting a rate of 
premium and on a declaration by word of mouth, not of the 
name of the steamer by which the goods were to be shipped, 
but of the expected value of the plaintiffs’ goods to be loaded 
on board of her and that the breach alleged was the defend- 
ants’ refusal to issue a policy, their Lordships, struck by the 
divergence in this case from ordinary underwriting practice as 
known tm this country, and by the singularity of an enforceable 
contract by word of mouth to issue a policy of marine insurance, 
inquired whether there was no legislation in India 
corresponding to the Stamp Act, 1891 (54 and 55 Vic. c. 39), 
sect. 93 (1). .Their attention was then drawn by counsel to 
the Indian Stamp Act (II of 1899), sect. i of which provides 
that (with exceptions not now material) “ no contract for sea 
insurance shall be valid unless the same is expressed in a sea 
policy,” a provision which re-enacted the original enactment 
of 1894. 

This section had not been pleaded by the defendants in 
the suit, for their general plea, No. 10..." Lastly, the defend- 
ant company submits that the suit of the plaintiff firm is not 
maintainable ”..cannot be read as raising a specific statutory 
answer. Their Lordships were informed that the point was 
not discussed in either Court below. Certainly it passed un- 
noticed in the judgments, although Richardson, J. says “ the 
law has laid it down that agreements of certain kinds shall 
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not be valid at all, unless commemorated in writing with or 
without formalities. ..... In India apparently it is 
not fatal to the plaintiffs’ case that there was no contract in 
writing.” Possibly the fact that the High Court’s decision 
was already plainly adverse to the claim may be the explanation 
of the circumstance, that counsel ‘did not there and then dispel 
a misapprehension in the learned Judge’s mind of such capital 
importance, but the result, at any rate, has been that the effect 
of this section was not considered until the case came before 
their Lordships’ Board. 


The suggestion may be at once dismissed that it is too 
late now to raise the section as an answer to the claim. No 
Court can enforce as valid, that which competent enactments 
have declared shall not be valid, nor is obedience to such an 
enactment a thing from which a Court can be dispensed by the 
consent of the parties, or by a failure to plead or to argue the 
point at the outset [Nixon v. Albion Marine (1),]. The 
enactment is prohibitory. It is not confined to affording a 
party a protection, of which he may avail himself or not as 
he pleases. It is not framed solely for the protection of the 


revenue and to be enforced solely at the instance of the revenue ' 


officials, nor is the prohibition limited to cases, for which a 
penalty is exigible. The expression of an agreement for sea 
insurance, otherwise than in a policy, is a thing forbidden in 
the public interest, and the statutory insistence on a policy is 
no mere collateral requirement or prescription of the proper 
way of making such an agreement. To allow the suit to 
proceed in defiance of S. 7 would defeat the provisions of the 
law laid down therein. In England this is well-settled law 
[Fisher v. Liverpool Marina (2), lonides v. Pacific Insurance 
Co. (3) (Blackburn, J.), Xenos v. Wickham (4) 
(Willes, J.)!], and there is no ground for construing the Indian 
Act, expressed in almost identical terms, in any different: way. 
The observations of the High Court in the Reference under 
the Stamp Act (5), distinguishing a contract for sea insurance 
and a policy of sea insurance, seem to have been directed to 
another point, and the case of Bhagwandas v. Netherlands Sea 
Insurance Co. (6) was before the Stamp Act. In their 
Lordships’ view, the contract alleged by the plaintiff was a 
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contract for sea insurance and nothing else, and, not being 
expressed in a policy, was unenforceable. 

The appellants asked that, in the event of the respondents 
succeeding upon this ground, they should not be allowed any 
costs, since the suit had proceeded throughout on the questions 
of fact in the case. For such a course there is authority [H ome 
Marine Insurance Co. v. Smith (7)]. The respondents, how- 
ever, had defended the claim on the merits and not on the 
failure to satisfy the statute, for obvious business reasons. They 
were entitled to have their Lordships’ judgment on the whole 
of the case and to ask to have the appeal dismissed with costs, 
if they could support the judgment of the High Court, upon 
the grounds on which it was given. Their Lordships therefore 
proceed to examine the facts without restating them at length. 

The transaction alleged rested on conversations, except. 
for the one, letter which quoted a rate of premium against war 
risk. There is always considerable difficulty when one ofa 
number of mercantile transactions of a type usually recorded 
in writing has to be proved by word of mouth, for experience 
shows that in such cases the most honest and careful witnesses, 
recalling to memory only the result of the conversations, tend 
to give evidence of what they think they must have heard and 
said to produce such a result rather than to state from actual 
memory of them the very words that were used. This 
difficulty the appellants themselves deliberately increased, and 
for no good purpose, by postponing the issue of their writ 
and the prosecution of the suit in a wholly indefensible manner. 
It is familiar enough that in country cases all over India claim- 
ants intentionally defer the commencement of suits till they 
are all but time-barred__a practice so deeply rooted, that it 
is useless to protest against it_but it is with equal surprise 
and regret that their Lordships notice the extension of this evil 
practice to mercantile transactions in Calcutta. The conver- 
sations in question took place in November and December, 
1916, and the cause of action, if any, was complete before the 
end of the year ; nevertheless, the suit was not begun till the 
8th December, 1919; the written statement was not delivered 
till the middle of 1921, and the case was only brought to trial 
on the 31st July arid 1st August, 1922. This interval of five 
years and a half was not, however, allowed to dim the defi- 
niteness, with which the partners and employees in the plain- 
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tiffs’ firm spoke to conversations in the ordinary course of 
business, relating to a matter, which,had little about it that 
was out of the common, yet it is on the extent to which these 
witnesses can be trusted that the success of their claim depends. 
Witnesses, who speak after such an interval, as a rule remem- 
ber either too little or too much. Here it is excessive recol- 
lection that is the vice of the plaintiffs’ case. The question 
being whether any contract of insurance relating to war risks 
ever was agreed at all, three separate witnesses swore to sepa- 
rate agreements upon the subject ; the first when a quotation 
for a war risks premium was first asked for and before it was 
given ; the second when it was given by word of mouth and 
before it was put into writing; the third when, for the first 
time, something approaching a declaration that could give 
rise to a specific insurance was made to the defendants. It 
was this last agreement that was ultimately relied on. 

The case was put thus. A letter containing a quotation 
of a war risks premium having been sent by the plaintiffs on 
the 30th November, the defendants’ representative, without 
awaiting the receipt of a declaration of interest, called on the 
plaintiffs’ senior partner at his private house to ask him “ 
let them know the approximate amount the insurance would 
be with regard to the goods of the steamer Constantinos XII, 
because they wanted to reinsure.” The enquirer was refer- 
red to the office and there “ after calculation a Babu handed 
over a figure in pounds.” It wasona slip of paper contain- 
ing an approximate number of bales and “the approximate 
amount ” in pounds sterling. The amount given was £16,000, 
but it is impossible to say that this is a specification of “ the 
amount of amounts insured. ” The plaintifs produced a press 
copy of a letter of the same date, in which they purported to 
inform the defendants that they çonfirmed their war and 
marine -declarations of that date, but neither Court below 
believed that this letter was genuine. When written declara- 
tions were subsequently made a few days later, the actual 
amounts were only £9,300 and £1,570. The quotation had 
meantime been withdrawn and the defendants refused to in- 
sure at the rate quoted on the 30th November, as they had 
since heard from London that current rates were now much 
higher, a point vital to the possibility of reinsuring the line. 
Accordingly, the earlier amount, approximately given, did not 
satisfy the statutory’ requirements of a sea-policy, and the 
latter amounts were not an acceptance of the rate of premium 
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offered, for it had in the meantime been withdrawn. It was 
no longer a “ subsisting proposal capable of being accepted, ” 
as in the case of Bhagwandas v. Netherlands Sea Insurance 
Co. (6). 

It may be conceded that, in the ordinary course, the plain- 
tiffs would wish to cover the war risk as well as the marine 
risk on their shipments. Possibly, the war risk cover would 
not be immediately pressing ; it might suffice, if it was effect- 
ed before the ship cleared the Suez Canal, but, naturally, the 
covers would both be arranged before the ship sailed from 
Calcutta and most conveniently with the same insurers. 
Naturally, also, the plaintiffs would require policies in the 
ordinary way, that is, documents that could be attached to 
bills of exchange or transferred to purchasers by separate 
assignments. On the other hand, it is certain that the defend- 
ants’ representative could not really have meant, whatever he 
might be careless enough to say, that he was willing to cover 
£16,000 or even £10,870 then and there, without knowing 
the current rate of premium on that day, since the line, which 
the defendant company could take on war risks, | 
was strictly limited and any excess must be 
covered in Europe. It is, therefore, in the 
last degree improbable that the transaction alleged should have 
been completed without the issue of regular cover notes from 
the office, and the probability is that, the defendants having 
withdrawn from the negotiation in time, the plaintiffs’ whole 
endeavour has been to hold them to a quotation which was 
out of date, and to make up for the absence of ordinary docu- 
ments by an exaggerated account of quite unimportant in- 
quiries. Their Lordships think that the learned Judges of 
the High Court were fully warranted in disbelieving the plain- 
tiffs’ case. They do not.think it necessary to discuss the 
question whether the damages claimed could have been said 
to flow from a breach of the contract alleged, if it had been 
made and was enforceable, but they express no opinion in 
favour of that contention. They will humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Solicitors ‘for appellants : Pugh and €o. 

Solicitors for respondents : Satdersons and Orr Dignams. 

A. de M. Appeal dismissed. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT > Mr. JUSTICE VENKATASUBBA RAO. 


Palani Goundan (dead) and 
others ... Appelants* (3rd defendant 
and his legal representatives ) 
v 


Suppia Geundan and others ... Respondents (Defend- 
ants 1 and 2 and plaintiffs 
1 to 4 and 6 to 8). 

Res judicata—Hindu Lew—Reversioner presumptive—Suit fer declaration 
of imvalidity ef mortgage by widew—Dismissal on ground plaintif was 
net reversienary Meir as alleged by him—Suit by kim for possession afier death 
of widew on the ground that ke had become actual reversioner—Meaintainability. 

M, claiming to be the presumptive reversioner of the estate of one R, filed 
a mit for a declaration that a mortgage executed by R’s widow was not bind- 
ing upon the reversionary heirs, R's widow and the mortgagee, who were 
made parties to thet mit, denied Ms alleged relationship to R and the rever- 
sionkry right claimed by him, and an issue was framed in the case on that 
point. After a witness was examined, M applied to be allowed to withdraw 
the suit with liberty. Permission to withdraw with liberty was refused, 
M declined to withdraw the suit without such permission, and the Court dis- 
poeed of the suit on the merits against M on the ground that he had not 
proved that he was the reversionary heir as alleged by him. ‘The decree 
digmisang the ‘suit was affirmed on appeal. 

In ea suit brought by M after the death of R's widow for recovery of 
possession of the property comprised in the said mortgage, he claimed posecs- 
sion on the ground that he had become the actual revermoner in whom the 
estate had vested. 

Held, that the question of the reverdonary right of M had become res 
judicata by reason of the decion in the prior suit and that the fact that, in 
the order refusing permission to withdraw the prior suit with permission, the 
Munelf had stated that Af would not be precluded from filing a suit for 
posession after the widow's death if permission to file a fresh suit for declara- 
tion was not granted did not prevent the rule of res judicata from applying. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Coimbatore in A. S. No. 1 of 1921 pre- 
ferred against the decree of the Court of the District Munsif 
of Tiruppur in O. S. No. 267 of 1918. 

T. V. Ramanatha Aiyar and A. S. Srinivasa ‘Aiyar for 
appellants. 

A. Venkatarayaliah and L.Venkatanarasiah for res- 
pondents. 

The Court delivered the following 

JUDGMENT : The question to be decided in this appeal 
is, has the subject-matter of the action become res judicata ? 

*8 A No. 1450 of 1922. and February, 1925. 
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The plaintiffs derive their title from one, Muthu Goundan, 
and the defendants from Palani Ammal, the widow of the 
last male holder. Muthu filed as a presumptive reversioner 
of the estate of one Raya Goundan O. S. No. 83 of 1908 
for a declaration that a mortgage executed by Palani in favour 
of the 2nd defendant in that suit was not binding upon the 
reversionary heirs. Palani, who was the rst defendant as 
also the mortgagee defendant, denied the relationship set up 
by the plaintiff. The first issue framed in the case raised 
the question whether Muthu was related in the manner alleged 
in the plaint and was the reversioner as claimed. After a 
witness was examined, Muthu, discovering that the pedigree 
on which he relied was wrong, applied to be allowed to with- 
draw the suit with permission to file a fresh suit. The Court 
refused the permission and the plaintiff having declined to with- 
draw the suit without such permission, the Court disposed of 
the case on the merits. The issue relating to Muthu being 
the reversionary heir was found against him and the suit was 
dismissed. Muthu then filed an appeal which was also dis- 
missed. Ir the present suit Muthu alleges that he has be- 
come the actual reversioner in whom the estate has vested 
and possession is claimed on that footing. The matter really 


decided becomes apparent from the following passage of the 


judgment of the District Munsif in O. S. No. 83 of 1908 +. 

“In the affidavit now filed by the plaintiffs in support of their peti- 
tion for withdrawal of the mit with permission to sue again they admit that 
the pedigree given by them along with the plaint is not correct. Ex. I, the 
registration copy of sale deed executed by 1st plaintiffs father, shows that the 
ist plaintifs grandfather was not Perumal Goundan as given in the plaintiff’ 
pedigree but his name was Chinna Thirumatai Goundan. From Ex. TI the 
division release deed between the plaintiffs 2 to 4 attested by ret plaintiff, it 
ie also clear that ret plaintiff is not related to the other plaintiffs as he claims 
to be in the pedigree. The burden of proving the relationship to ret defend- 
ants husband and thus their reveraionary right to his estate lies heavily on 
the’plaintiffs and they have failed to discharge it. I find the first issue 
against the plaintiffs and, on that finding alone, dismiss the mit,” 

The Subordinate Judge, in appeal from the decision of the 
District Munsif, thus deals with the question -_ 

“Upon the evidence on the record the Lower Court has found that 
plaintiffs have failed to prove their reversionary right and I concur in its finding. 
The appeal is dismissed with costs.” 

The point, therefore, to be decided is, whether the ques- 
tion of the reversionary right of Muthu has become res judi- 
cata. This issue has been decided in favour of the plaintiff 


by the Lower Courts and the 3rd defendant appeals. 
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It is now settled law that a suit by a reversioner during 
the life-time of the widow is a Tepresentative one and enures 
for the benefit of all the reversioners and is equally operative 
to the detriment of all. See Venkatanarayana Pillai v. Sub- 
bammal (1) and Varamma v. Gopaladasayya (2). The last 
case cited illustrates very forcibly this rule and gives full effect 
to the principle. The presumptive reversioner at the date 
of the alienation by failing to bring a suit within the twelve 
years allowed became barred under Art. 125 and his omission 
was held to preclude all reversioners including even subse- 
quently born reversioners from questioning the alienation 
during the widow’s lifetime although be it noted that subse- 
quently born reversioners became on their birth nearer pre- 
sumptive reversioners than the person whose omission led to 
‘this result. 

There can thus be no doubt that a judgment obtained by 
the presumptive reversioner that an alienation is good is bind- 
ing during the lifetime of the widow on the whole body of 
reversioners ; and conversely a decision obtained by the 
presumptive reversioner against the widow that an alienation 
is not binding 18 res judicata and cannot be questioned by the 
widow during her lifetime in any subsequent suit brought by 
any other reversioner. 

The question then arises, does the death of the widow 
make any difference? In Kesho Pershad Singh v. Sheo 
Pragash Ojha (3) the facts are, that the then presumptive 
reversioner filed a suit during the widow’s lifetime and obtain- 
ed a declaration that an alienation was not binding on the 
widow's death, she then died and succession opened to the 
plaintiff who was the actual reversionary heir and in his suit 
he was held entitled to take advantage of the previous deci- 
sion and to rely upon it as res fudicata. 

Hussain Reddy v. Venkata Reddy (4) decided be Wallace 

and Jackson, JJ. is the converse of Kesho Pershad Singh v. 
Sheo Pragash Ojha (3). ‘The previous suit in the lifetime 
of the widow by the presumptive reversioner was dismissed 
on the ground that the alienation was for a justifiable purpose. 
The second suit by the actual reversioner after the widow's 


death was held barred on the ground of res judicata. To the 


r (1915) LL R48 M 406:28 ML J 5855 (P ©). 
a (1917) TL Rar M 659:35 ML J 57 (FB). 
s. (1994) SITA 981 :47 ML J 8a4 (PC). 
4- (1944) 47 ML J s45. 
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same effect is my own judgment in S. A. No. 923 of 1921. In 
the suit against the widow by the presumptive reversioners, 
their right was found against on the ground that the last 
male holder had left a will. This judgment, I held, operated 
as res judicata precluding the actual reversioner from re 
agitating the question after the death of the widow. 

Sri Raja Rao Lakshmi Kantaiyammi v. Sri Raja Inu- 
ganti Rajagopal Rao (5) has also a very direct bearing on 
the issue to be decided. 8S filed a suit claiming as reversionary 
heir entitled to inherit after the death of the defendant, the 
mother of the last male owner. She defended that suit on 
the ground that the properties were her stridhanam and that 
her daughter and daughter’s son were entitled to succeed to 
them after her. S died during the pendency of the suit and 
R, who alleged to be his adopted son, was substituted for him. 
The said daughter and the daughter’s son were also made 
parties to the suit. A decree was passed declaring that cer- 
tain alienations made by the mother were invalid against the 
reversionary heir. The mother having died after decree, 
R brought as the nearest reversioner a second suit against 
the daughter and the mother for possession of the property. 
The point to be decided was, whether the matter of the re- 
versionary right became res judicata. Collins, C. J. and 
Parker, J. held that the contention of res judicata was well 
founded. ‘They observed -— 

“As the issue was tried by a Court of competent jurisdiction between 
the same parties litigating under the same title, we can see no reason why 
the question between them should not be res judicata under 8. 185?” 
See bottom of page 446. 

The Privy Council observing at page 350 that the question 
whether R was the nearest reversioner was distinctly raised 
in the earlier suit, confirmed the decree of the High Court 
and held that the previous decision was conclusive between the 
parties in the second suit. This ruling would be a direct 
authority but for the fact that in the present case the rever- 
sioner did not succeed in the first suit but lost it. : But does 
this fact make any difference? Hukum Chand points out 
that the test of res judicata is mutuality. He cites the observa- 
tions of Petheram, C. J. in Sunendrameth Pal Chowdhry v. 
Brojonath Pal Chowdhry (6) and Muthuswami Aiyar in 
Gnanambal v. Parvathi (7) to the effect that estoppel is mutual, 
OS 898) TEL Rar M (PC) 

6. (1886) ILR 13 C 352 at 356 (F B). 
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that a particular judgment if obligatory upon either is binding 
upon both. He says that a party will not be concluded 
against his contention by a former judgment unless he could 
have used it as a protection, had the judgment been the other 
way. | he result, therefore, is that the Privy Council having held 
in Sri Raja Rao Lakshmi Kantaiyammi v. Sri Raja Inuganti 
Rajagopal Rao (5) that a decision favourable to the rever- 
sioner could be used against the widow, the converse of the 
proposition is equally true that the widow who obtained a 
judgment in her favour could use it as a protection against 
the reversioner. As Mr. Justice Mahmood in Jamait-un- 
nissa V. Lutf-utt-nissa (8) says 2. 

“A finding which conclusively binds ane party must necessarily bind 
the opposite party also, and that but for this reciprocity, the rule of res judicata 
far from attaining its object of putting an end to litigation, would only achieve 
the contrary result of increasing litigation.” [See Hokum Chand’s Res judicata, 
1894 Ed, p. 24. See also Lilabati Misrataz v. Chebsy, (1907) 6 Cal L J bar 
at 627. | 

In Nawab v. Punjaba (9) (Lahore) it was held, that in 
similar circumstances a second suit by a reversioner after the 
death of the widow was barred as res judicata. | 


Fatek. Singh v. Jagannath Baksh Singh (10), a decision 
of the Judicial Committee, is almost conclusive against the 
respondent. Certain reversioners instituted a suit for can- 
cellation as void of a deed of gift executed by the widow of 
the last male holder. -Besides the widow and the alienee 
there were others who were impleaded as defendants, one of 
whom was Ganga Baksh. The plaintiffs admitted that they 
were remoter in relationship to the common ancestor than 
Ganga Baksh who being the nearest reversioner would ordi- 
narily be the person entitled to question the alienation. The 
- plaintiffs, however, based their right to sue upon Ganga 
Baksh’s indifference to his rights and collusion with the widow 
and the alienee. During the pendency of the suit the widow 
died and the plaintiffs applied for permission to amend the 
plaint by adding a prayer for possession and by adding a new 
ground of claim, namely, that according to a custom alleged, 
the nearer as well asethe remoter heirs both inherit the pro- 
perty according to the shares of their fathers per stirpes. The 
application for amendment was disallowed on the ground that 


5. (1898) ILR ar M 344 (PC). 8, (1885) LLR 7 A 606 at 619 (F B). 


9. (1921) 59 I C 946. 
ro, (1904) IL R 47 A s8: 48 MLJ 64 (PC). 
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it was material to allege the family custom in the suit even as 
originally laid and that the plaintiffs not having then alleged 
it ought not to be permitted to introduce this ground 
at a later stage. Thereupon the suit itself was disposed of 
and the material portion of the judgment is as follows :_ 

“ I therefore order that the plaintiffs being one degree 
remoter to the last male holder than defendant No. 3 they 
have no cause of action. , The suit must be, therefore, 
dismissed.” 

Some of the reversioners who instituted this suit- insti- 
tuted a second suit (tha widow having as stated above died) 
against the alienees and the representatives of Ganga Baksh 
for possession of the property. One of the defence raised 
was that the subject-matter of the action was res judicata. 
The Courts in India held that the question became res judicata 
and the Judicial Committee upheld this view. 


As an authority on the question involved in the present 
case, this decision is.extremely valuable for the following 
reasons +. 

1. The plaintiffs who brought the second action were . 
identical with some of the plaintiffs who instituted the first 
suit. In this respect there is substantial agreement between 
the facts of this case and the one decided by the Judicial 
Committee. 

2. The first suit was instituted during the lifetime of 
the widow, the second after her death. In the present case 
also, these facts exist. 

3. If the plaintiffs, at the time of the first suit, had 
been the presumptive reversioners, they would have become, 
on the facts, upon the death of the widow, actual reversioners. 
In this respect also, there is no difference between the two 
cases. 

Let us now see what their Lordships did. They con- 
strued the judgment in the earlier suit as amounting to a nega- 
tion of the plaintiffs’ reversionary rights. In the second suit 
they held that the question could not be again raised. I may 
reproduce their own words : “ They (the plaintiffs) claimed 
as next heirs and their claim was dismissed. They cannot 
fight it over again.” 

Their Lordships felt no difficulty by reason of the fact 
that the first suit was for declaration and the second suit was 
for possession. > Nor did they refuse to apply the principle 
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of res judicata on the ground that whereas the earlier suit 
was directed against the widow, the later one was filed after 
her death. What is even more significant is, that notwith- 
standing these facts, they gave full effect to the doctrine of 
res judicata, holding, as they did, that the case fell within 
Explanation IV of S. 11, Civil Procedure Code, which runs 
thus .:_ 

“Any matter mhich might and ought to have been made ground of 
defence or attack in mych former suit shall be deemed to have been a matter 
directly and substantially in issue in such suit.” 

The plaintiffs in the previous suit ought to have alleged 
the family custom and not having alleged it, they were pre- 
cluded from relying on that ground in the second action. 

The respondent supports his contention that the matter 
has not become res judicata, by relying upon the following pass- 
age in the order of the District Munsif in the previous suit, 
the order referred to by me, by which permission to withdraw 
from the suit with liberty to file a fresh suit, was refused. 

“After all this suit is only for a declaration and there is no hardship for 
the plaintifs, if no permission to bring ‘a fresh suit for decalration is granted, 
for they could after the widow's death bring a suit for possesion, contesting also 
the present alienations.” 

I fail to see how these observations of the Munsif can 
prevent the rule of res judicata from applying. In Fateh 
Singh v. Jagannath Baksh Singh (10) already referred to, a 
similar contention was put forward by reason of the words 
“ I leave them to the liberty of filing a fresh suit for posses- 
sion” occurring in the previous judgment. But that conten- 
tion was overruled by the Judicial Committee. The respond- 
ent also relies upon Singa Reddi v. Subba Reddi (11). The 
second suit for possession was held not barred under O. 23, 
R. 1 by reason of the first suit for declaration being withdrawn 
without liberty. This is clearly not an authority in favour 
of the respondent. O. 33, R. 1, cl. 3 says 2. 

“Where the plaintiff withdraws from a suit without the permision re- 
ferred to in sub-rule (ii), he shall be precluded from instituting any fresh suit 
in respect of such subject-matter or such part of the ‘claim ” 

The case referred to decided that the suit for possession 
cannot be considered as having been brought in respect of the 
same subject-matter as the earlier suit for declaration. In 
the present case this section is utterly inapplicable for the very 
simple reason that the plaintiff has not withdrawn from the 

10, (1924) ILR 47A 1538:48 ML J 64 (P C). 
11. (1915) ILR 39 M 987 :41 MLJ 48 (FB). 
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suit without permission. It was open to the plaintiff to have 
adopted this course. But the case was allowed to be tried 
and judgment was delivered in due course. 

_ Tam clearly of the opinion that the subject-matter of the 
action has become res judicata and that the plaintiff’s suit, there- 
fore, fails. The second appeal is accordingly allowed and 
the suit is dismissed with costs throughout. 

I must add that the appellant's vakil intimated to me that 
he is in a position to show that the judgment of the Lower 
Appellate Court cannot be sustained even in second appeal on 
the merits. As I have come to the conclusion that the plain- 
tiff must fail on the ground of res judicata | have not heard 
arguments on the other questions. 

A.S. V. Appeal allowed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT : Mk. JUSTICE ODGERS. 


Made Gouda (dead) and others ... Appellants* (ist defend- 
ant and his L. Rs.) 


UD. 
Chenne Gouda and others ... Respondents (Plaintif and 
2nd defendant and party-Respondent). 

Hindu Law—Joint family—Partition—Stranger to farmsilyp—Alletment of 
imimoveable property to, as sharer—~Validity—Registered insirament—N ecessity. 

At a partition between the members of-a joint Hindu family consisting of 
a father and his sons they purported to include the and defendant, who was 
admittedly, not a member of the joint family, and to allot to him a proportionate 
share of the joint properties. There was, however, no registered instrument, 
though the property allotted to the and defendant was over Ra 100 in value. 
Held that, whether the transaction was a gift or an exchange, it offended against 
the provisions of the Transfer of Property Act, and that the and defendant 
therefore acquired no title to the property allotted to him, 

A person cannot, By the mere recognition of another as his co-eharer, con- 
vey title to him of immoveable property without observing any of the formalities 
required by law for it. 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Coimbatore in A. S. No. 10 
of 1921 preferred against the decree of the Court of the Dis- 
trict Munsif of Kollegal in O. S. No. 88 of 1919. 

C. V. Anantakrishna Atyar and P. S. Narayanaswami 
Aiyar for appellants. 

K. Bhashyam Atyangar for $. Muthiah Mudaliar for 
respondents. 


eevee No. aji of 1923. srd February, 1925. 
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The Court delivered the following 

JUDGMENT : In this case the plaintiff is the grandson of 
the ist defendant. The latter is the appellant and is the 
uncle of the 2nd defendant who is his sister’s son. The rst 
defendant and his sons entered into a partition in the year 1908 
of their joint properties. In this partition they purported to 
include the 2nd defendant and to allot to him a proportionate 
share of ‘the joint properties. ‘The 2nd defendant has subse- 
quently assigned a portion of the property which he alleges he 
has thus acquired title to the assignee, the respondent. The 
learned District Munsif found that the 2nd defesdant got 
his share as a gift or that he got it in consideration of the fact 
that he surrendered part of his property to the 1st defendant 
by exchange. In either case he held that as the property was 
over Rs. 100 in value and there was no registered instrument, 
whether the transaction was a gift or exchange, it offended 
against the provisions of the Transfer of Property Act. The 
learned Additional Subordinate Judge on appeal held that the 
and defendant was made a co-sharer. I must say I find it 
dificult to understand how the 2nd defendant could be made 
a co-sharer as he was admittedly not a member of the joint 
family and therefore’not a co-parcener. The learned Judge 
further says that the transaction was not a gift, but a partition 
of family property of which family 2nd defendant was not a 
member. In Ex. C the 2nd defendant apparently described 
the property as having been given to him by way of gift. The 
comment of the learned Additional Subordinate Judge that 
this recital is interlineated is a mistake, the word or words 
simply having been underlined in the course of the argument. 
The learned Subordinate Judge bases his finding on the autho- 
rity Girhi Rani Misrant v. Chandra Lal Kanth (1). It is 
sufficient to say that this decision has been considered in S. ‘A. 
No. 225 of 1920 by a Bench of this Court by which decision 
I am, sitting as a single Judge, bound. The Calcutta case was 
very carefully examined in that second appeal and Napier, J. 
says: “1 know of no authority for the proposition that the 
formal requirements of the Transfer of Property Act can be 
avoided by calling ,a transaction by a particular name under 
the Hindu Law.” Krishnan, J., considering the same case, 
says that the Judges in the Calcutta case did not treat the cage 
before them as one of gift, but they do not say under what 
category it falls. “It does not appear that they meant to 

1. (1912) 17 C WN fa, 
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treat it as a family arrangement, but if it was meant to hold 
that a person could, by the mere recognition of another as a 
co-sharer of his, convey title to him of immoveable property 
without observing any of the formalities required by law for it, 
Iam, with all respect, unable to follow their view.” Reference 
may also be made to the Privy Council case reported in 
Ramkishore Kedarnath v. Jainarayan Ramrachhpal (2). 
Therefore as regards Issue 4 I think the Subordinate Judge 
is clearly wrong and with’regard to this the appeal must be 
allowed with costs. Mr. Bhashyam Aiyangar has, however, 
represented that the appeal should not be wholly disposed of 
in this manner, but that the case should be sent back to the 
Lower Appellate Court to be dealt with on Issues 1 and 2. No 
objection has been raised by Mr. Anantakrishna Aiyar to this 
course being adopted. What I propose to do is to allow this 
appeal with costs and the case as to Issues 1 and'2 will be 
remitted to the Lower Appellate Court for decision. It will 
also consider whether any and what valid title has been acquir- 
ed by the 2nd defendant independently of the points decided 
in this judgment. Appellant will have the Court-fee of the 
second appeal refunded. 
A. S. V.. Appeal allowed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice PHILLIPS. 
Metta Rama Bhatlu | ... Appelant* (3rd Deft.) 


v 
Metta Annayya Bhatlu and others ...Respondenis (Plffs. and 
| Defts. 1 & 2.) 


Specific Relief Act, Ss. 12, a1-—Contraict to transfer emmovsable preperty— 
Specific performance of —Right of purchaser to—Provision in contract for 
damages for default by either vendor er vexdes—Effect—Decres of Appellate 
Court for specific perfermance—Time allowed to plaintif fer payment by— 
Extension of-—Jurisdiction ef that Court—When'‘extension will and will not 
be granted. i 

In a suit for the specific performance of 2 contract to transfer immoveable 
property, it was contended that the contract wes not one of which performance 
could be enforced by virtue of S. a1 of the Specific Relief Act because it was 
a contract for the non-performance of which compensation in money was an 
adequate relief. There was a condition in the contract for the payment of 
damages in'default of performance, whether by the vendor or by the vendee. 
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contract for the payment of damages in default of perform- 
ance, whether by the vendor or by the vendee, it must be 
held that the parties considered that the enforcement of these 
damages would be adequate in case the contract is not per- 
formed. So far as the default on the purchaser’s side is 
concerned, it is not suggested that the provision for default 
can be treated otherwise than as furnishing security for per- 
formance. ‘There is really nothing to show that the clause 
with reference to the default on the part of the vendor was 
for any other purpose. . It is suggested that as the amount 
fixed as damages was high, such damages must be deemed to 
be adequate relief, but as the amount is only Rs. 37-8-0 it does 
not seem to me a tenable contention. 


There are no other circumstances to’ prove that in this 
case money compensation is adequate. ‘Consequently this 
plea must be rejected. 


The Second Appeal is dismissed with costs. 


In C. R. P. No. 442 of 1923 and C. M. P. No. 258 of 
1923 : Before the appeal was filed the plaintiff failed to 
deposit money in accordance with tHe decree of the Lower 
Appellate Court, and it has been held by that Court that it 
had no power to alter its order giving three months’ time for 
the payment and it dismissed the petition put in by the plaintiff 
for extension of time and also the petition put in for amend- 
ment of the decree. The plaintiff has filed a Civil Revision 
Petition against this order and has also put in a petition in this 
Court asking for extension of time to be granted in case the 
second appeal is dismissed. So far as the revision petition 
is concerned, it appears to me that in accordance with the 
principles laid down in Abdul Shaker Sahib v. Abdul Rahiman, 
Sahib (1), the Lower Court had power to extend the time. 
It is argued that that decision relates only to the order of 
an Original Court, but as it is based on the fact that an order 
for a specific performance of this nature is in the nature of 
a preliminary decree and that the Court does retain power to 
make any stipulation it thinks fit with reference to the perform- 
ance I think that power must Vest in the Court which actually 
passes the order for specific performance and the language of 
the judgment in the case support this view... both the judgments 
of the late learned Chief Justice and of Wallace, J. From 
the fact that the Subordinate Judge dismissed the plaintiff’s 


1. (1922) 44 ML J 107. 
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based his contention on two grounds : firstly, that the District 
Magistrate erred in his view of the law regarding the duty and 
function of the committing Magistrate conducting the prelimi- 
nary enquiry ; and secondly, that in any case it was not on the 
merits a proper case in which the order of commitment should 
have been made. 


It was thus argued before me on behalf of the petitioners 
that a Magistnate conducting an enquiry under Chapter 18 
of the Criminal Procedure Code was bound to commit the 
accused for trial before the Court of Session only if in his 
judgment the evidence before him was such that if nothing else 
or nothing more were proved the accused should be convicted 
of the charge, or, in other words, that the Magistrate was 
entitled to discharge the accused if in his judgment the evidence 
produced before him was not conclusive of the guilt of the 
accused. The result of such a contention would undoubtedly 
make the enquiry before the Magistrate the first trial and 
the proceedings before the Sessions Court the second trial of 
the accused. It was said that such was, however, the intention 
of the legislature because there was a provision made in the 
chapter not only for the examination-in-chief of the prosecution 


‘witnesses but for their cross-examination and re-examination, 


for the accused calling any witnesses they might choose, for 
the Court citing any witnesses of its own motion and so forth. 
The position was also sought to be supported by the learned 
Counsel for the petitioners by reference to a number of decid- 
ed cases'mostly of this Court. 


It is clear from the Procedure Code that only one 
trial is contemplated and that the enquiry before the Magis- 
trate in cases triable by a Court of Session is only in the nature 
of a preliminary enquiry. Ss. 209 and 210 of the Criminal 
Procedure Code speak only of there being or not being suff- 
cient grounds for committing the accused for trial. When 
the legislature speaks of sufficient grounds for committing for 
trial, it should not be supposed to have spoken of sufficient 
grounds for conviction, and similarly when the legislature 
speaks of there not being sufficient grounds for committing 
for trial it should not be supposed to have spoken of there 
not being sufficient grounds for conviction. 

It follows from this that the intention of the legislature 
clearly is to make a distinction between grounds for conviction 
and grounds for committing for trial. Satisfactory proof of 
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such a nature that no reasonable person and no tribunal, Judge 
or jury would ever on that evidence hold the accused guilty, 
it follows that there is no case for trial and it is then a case 
for the enquiring Magistrate to discharge. 


Now in the case before me the enquiring Magistrate has 
no doubt written a long and considered judgment, but at the 
same time it is abundantly clear that he has really mistaken 
his function. If he had said that the evidence was of sucha 
nature that no Court could possibly on that evidence regard the 
accused as guilty, I should not have hesitated to give effect to 
that opinion more especially having regard to the fact that 
the Magistrate saw the witnesses and had an opportunity of 
judging of their credibility. But what he set himself to de- 
cide was not whether there was a case for trial or, in other 
words, whether there was any reasonable ground for the charge 
but whether the prosecution had made out the case set up. In 
paragraph 24 of his order he states thus: “Some of the 
evidence on the side of the defence appears to be more pro- 
bable. In the end I consider that the case against the accused 
has not been made out and accordingly discharge them under 
S. 209, cl. 1 of the Criminal Procedure Coda”’ It was not 
his province to decide whether the case had been made out by 
the evidence or not. All that he had to do was to find if the 
charge was groundless and, if it was not, to commit the accused 
for trial. It is not merely a case in which the learned enquiring 
Magistrate has failed to appreciate his proper function in the 
case but the whole of his judgment and order would seem to 
be vitiated by a belief that he was there and then to decide 
having regard to the credibility of the witnesses, their state- 
ments, ec, whether the case laid had been made out. I can- 
not consider that this was a proper course for him to take. 


The order of discharge therefore being improper it fol- 
lows that the District Magistrate was justified in interfering in 
revision. If I should at the present stage seek to go into the 
merits and express my opinion on the evidence, it may operate 
to the prejudice of the accused. If the order of discharge 
was wrong as having been the result of proceeding on a wrong 
principle, it follows that the District Magistrate was not only 
competent but justified in interfering and all that I am now 
concerned is to see whether the order of the District Magis- 
trate is so clearly wrong as to call for my intervention. So 
far as the.arder of commitment made by the District Magis- 

R21 . 


any 


~~ 
i ` 
4 


Manicka 


Padayachi, 
in rt, 


Manicka _ 
Padayachi, 
In re, 


162 THE MADRAS LAW JOURNAL REPORTS. [vot. 


trate related to accused 14 to 17 and 19 to 23 I have already 
decided that tha order was wrong and should therefore be set 
aside. As regards the other accused 1 to 13 and 18, not 
being satisfied that the erder of the District Magistrate was 
clearly wrong, I do not feel called upon to interfere and with 
regard to those accused therefore the petition is rejected. 


The accused 1 to 13 and 18 who have been committed 
for trial will be released on bail on their furnishing security 
to the satisfaction of the Sub-divisional Magistrate of 
Udayarpalayam each in his own bond ‘for Rs. 500 with two 
sureties for Rs. 250 each. 


A. S. V. Order modified. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at 
Allahabad.) 


PRESENT :— LORD SUMNER, SIR JOHN EDGE, MR. AMEER 
ALI AND SIR LAWRENCE JENKINS. 


Jag Prasad Rai and another <.. Appellants* 
v. | 
Musammat Singari ... Respondent. 


Hindu Law—Re-anion—Onns of proof ef—Ce-owners—Co-parcenets or 
partuers—T est—Koldence—Entry in willage papers—Payment of taxes, ett. 
Money advanced ox morigages or applied in purchasing prepertz—Banking 
accouxts—Prebative value of—Presumption—Decuments—Non-preduchen—Pre- 
sumption from. 

When co-parceners in a Mitakehara family had separated an argeement 
tn re-unite must be proved like any other fact, and, if not proved, they remain 
separate. 


Entries in khewats and other similar village papers showing that the 
shares of co-owners have been specified afford by themselves no proof that the 
owners were members of a joint Mitakshara family or had separated. Similarly 
payments jointly of Government revenue, taxes, income-tax and such like pay- 
ments do not by themselves indicate that the parties making soch payments 
were joint or separate ; the parties may have been carrying on business as 
partners and not as Hindu co-parceners, For the same reason the fact that 
money had been lent on mortgages, or had been applied in the purchase of pro- 
perty, does not by itself indicate that the money was or was not the separate 
money of Hindu co-parcenera The fact that two or more Hindus had a banking 
account does not by itself prove that the moneys received by the bank were 





tP C Appeal No, 78 of 1924. aud December, 1924. 
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moneys of a joint Hindu family or of Hindus who were partners in farming 
or other business, 


When a party does not produce a document which he could and ought to, 


have produced and does not satisfactorily explain its non-production, the Court 
is entitied to draw the inference that if it was produced it should not support 
that party's case. 


Appeal from a judgment and decree of the High Court 
(Sir G. Mears, C. J. and Sir P. C. Banerji, J.), dated the 
13th July, 1921, reversing a judgment and decree of the 
Additional Subordinate Judge of Gorakhpur (K. Abdul Ali, 
Esg.), dated the 24th April, 1918. 

The facts appear from the judgment of their Lordships. 

L. de Gruyther, K. C. and Majid for appellants. 

A.M. Dunne, K. C. and Dube for respondent. 


and December, 1924. The Judgment of the Board was 
delivered by 


Sır Joun Edge : This is an appeal by the plaintifs 
from a decree of the High Court at Allahabad, dated the 
13th July, 1921, which reversed a decree of an Additional 
Subordinate Judge of Gorakhpur, dated the 24th April, 1918. 


The family to which the parties to the suit belonged is 
a Hindu family which is governed by the law of the Mitak- 
shara.The following pedigree (at p. 164) shows how the parties 
to the suit are connected with each other, but in reading the 
pedigree as printed, it must be read from the right of the 
reader to his left. Sheo Narain was the eldest son of Bal 
Krishn Rai and of his seven younger brothers, Durga Prasad 
was the youngest. 
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The suit in which this appeal has arisen was brought by 
Jag Prasad and Ram Jas Rai against Musammat Singari, the 
widow of Gaya Prasad, who died childless, for possession, or 
a declaration that the plaintiffs are entitled to the possession of 
property of which Gaya Prasad died possessed on the allega- 
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tion that they and Gaya Prasad were, when he died, menier 
of a joint Mitakshara family. 

Bal Krishn had eight sons who are shown in the pedigree, 
and he with his eight sons, when they were all living, consti- 
tuted a Mitakshara joint family. The family was possessed 
of several villages and other property. . The family lived at 
Sonchiraiya, which was the principal ancestral village. Their 
Lordships do not know when Bal Krishn died, but he died 
several years before 1892.  Indarjit, who was the third son, 
died in 1882. Sriram, Ram Dhan and Durga Prasad, who 
were the sixth, seventh and. eighth sons, died before 1892. All 
the eight sons had married and had a son or sons who were 
living in 1892. In 1892 the family agreed that Sheo Narain, 
who was the eldest son of Bal Krishn, should partition the 
joint family property into eight equal shares. The intention 
of such a partition obviously was that there should be a sepa- 
ration of the family into eight families, each representing one 
of the eight sons of Bal Krishn and his descendant or descend- 
ants and joint within itself. In their Lordships’ opinion the 
effect of that agreement was that the previous joint family 
separated into eight families. Thereupon Sheo Narain in 
1892 partitioned the joint property into eight shares. ‘The 
parties to the agreement were not satisfied that the eight shares 
into which Sheo Narain had partitioned the property were 
equal in value, and on the 3rd January, 1895, the following 
persons, describing themselves as Nand Lal Rai, Chhatarpal 
Rai and Sheo Ratan Rai, sons of Bal Krishn Rai, deceased ; 
Nageshar Prasad Rai, Rambaran Rai and Mahadeo Prasad 
Rai, sons of Durga Rai, deceased; Brijraj Rai and Gajraj 
Rai, sons of Sri Ram Rai, deceased ; Shami Nath Rai, son 
of Ramdhan Rai, deceased ; and Ram Jas Rai, son of Indar- 
jit Rai, deceased, appointed three arbitrators to make the par- 
tition in eight equal shares of the property in Sudar tahsil, 
district of Gorakhpur, and other tahsils. 


One of the three arbitrators died before an award was 
made and thereafter the co-sharers who were parties to the 
agreement of the 3rd January, 1895, executed on the 18th 

February, 1896, am agreement by which they appointed the 
two surviving arbitrators and another man in the place of the 
deceased arbitrator, as arbitrators to partition the property 
in eight equal shares. The agreement of the 18th February, 
1896, contained the following authority and directions to the 
arbitrators! 
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“The said arbitrators becoming unenimous should conscientiously take 
down the evidence on oath of each party on every point, examine the quality 
of every land on the spot, and at their pleasure amend or not amend the may 
and the lots prepared by Sheo Narain Rai, arbitrator. The arbitrators should 
in the lot vabéch they may form include bonds, mortgage-deeda, decrees, cows, 
bullocks, etc, the property of all sorts in the districts of Azamgarh and Gorakh- 
pur and Nepal ilaga (which hes been omitted) equalising the value. The 
a:bitrators should separate the share of all the 8 persons Each party will 
be liable for payment of revenue of the share which will be allotted to him in 
a particular village. Af any bond or any property is found to be the exclusive 
property of any party, his statement may be taken down on oath and the same 
may not be partitioned. The arbitrators should mark out the land forming 
the share of each party. Each party is at liberty to carry on his 
business cither separately or jointly, Whatever may be the decision of the 
aibitrators about all sorts of expenses shall be valid. The partion would 
accept the award of the arbitrators unanimously arrived at on the points menm- 
tioned above, and no party shall deviate from it, but if any party deviates, his 
objection shall not be entertainable by the Court. The arbitrators are competent 
in every way to do what they like. All of us, the executants, shall be bound 
by the award which all the three arbitrators will make unanimously. The 
arbitrators should allot equally unculturable and dikat lands and fruit and 
timber trees of all sorts to gach co-sbarer. ‘They are at liberty to alter or 
uphold the lots mentioned above. They dhould make chaks of productive and 
unprodugtive lands equalising their value. As regards the lots to be pre- 
pared by the present arbitrators, all of us, the executante, agree that if, on 
account of any previous act, the whole or part of the lot of any party be disturbed 
in same way, all of us, the executants, shall be responsible therefor and shall 
make it up from our respective share. Aa regards the rights of all of us, the 
holders of 8 thoks, whatever the arbitrators will determine and record, the 
same shall be accepted by us We, the execufants, representing the 8 thaks, 
shall accept whatever the award the arbitrators will make unanimoualy about 
the property of all sorte belonging to us. Nobody will raise any objection, and 
if he raises any, it shall not be entertainable by this Court Hence we have 
executed this agreement so that it may be of use in time of need, 


“Dated 18th February, 1896.” 


‘Their Lordships would infer from that agreement that 
the parties to it or some of them had, although the family 


had separated, been carrying on some business ` jointly as 
partners. i 


kad 


Before the arbitrators made their award, Sheo Narain 
and his brother Nand Lal had agreed to reunite together, and 
they made an application to the arbitratqrs that two shares 
should be dealt with in the award as one undivided share. 
Their Lordships quote paragraph 5 of the award which was 
made as showing what that application was. It is as follows: 


“ (g) Out of the holders of 8 lots, Sheo Narain Rai, the former arbitra 
tor, prepared a lot in his name and another in that of Nand Lal Rai separately 
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‘and gave different colours in the map in accordance therewith. Now both 
these persons apply and make statement on oath that both of them are joint in 
the entire business connected with the village and Court and are joint in mes, 
that a aingle lot of the entire moveable and immoveable property may be drawn 
up for both of them at the time of partition or that both the lots may be joined in 
one and represented by one colour, and that subsequently both of them, or their 
heirs, will get the entire moveable and tmmoveable family property partitioned half 
and half either by mutual consent or through court, when they will choose to do 
so. Hence, as desired by both the persons, their lots were joined in one, but 
they will be represented by former colours.” 


In compliance with that application the arbitrators allotted 
to Sheo Narain and Nand Lal two out of the eight shares 
which they partitioned to Sheo Narain and Nand Lal as one 
joint share. The arbitrators made their award on the 19th 
December, 1896. 


The High Court and tha Subordinate Judge came to con- 


current findings, that the award effected a separation of the 
joint family. In their Lordships’ opinion the joint family 
had separated when they agreed in 1892 that Sheo Narain 
should ‘partition the joint property in eight shares, and that 
there was no agreement between the co-parceners to continue 
to be a joint family. The question thus arises whether 
Chhatarpal, his son Jag Prasad and Ramjas, ever agreed with 
Gajraj Rai and his son Gaya Prasad to re-unite as a joint 
family. It has been contended on behalf of the plaintiffs’ 
appdilants that those persons did agree to re-unite, and that 
they had agreed to re-unite before the arbitrators made their 
award. If. there was a re-uniting it was for the plaintiffs to 
prove it. 

In Balabux Ladhuram v. Rukhmabai (1) it was distinctly 
held by the Board that when co-parceners in a Mitakshara 
family had separated an agreement to re-unite must be proved 
like any other fact, and that, if not proved, they remain sepa- 
rate. Some doubts were entertained as to the effect of that 
decision and it, was contended in Hari Bakhsh v. Babu Lal(2), 
that it meant’ that when brothers who were co-parceners 
separated their separation necessarily involved that the sons 
of one of those brothers had separated from each other. In 
Hari Bakhsh v. Babu Lal (2) the Board disposed of that 
contention and poifited out what Lord Davey meant by the 
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“a Every co-sharer has entered into possession of his lot allotted 
‘to him by the arbitrators; but it has not been given effect to in the public 
papers up till now. It is therefore, hereby prayed that the following corrections 
may be made in the ‘ khewat’ — 


` NAMES oF SHARERS. AMOUNT OF SHARE. 
Ramjas Rai ee wae ase .. Lanna 2 ples and 12 chhatanks., 
Swami Nath Rai ... asi sa s. l annab pies and 2 chhatanks. 


Dudh Nath, Naurang, Maheshwari Rai, 

sons and heirs ot Shiva Ratan Rai, 

deceased .. cea se PeR .. l anna 4 pies and 4 chhatanks. 
Mukut Nath Rai, son and ka of Nand 

Lal Rai, deceased, Ram Charittar Rat 

aod Paras Nath Rai, sons and heirs of 


Shiva Narain Ral, deceased . .. lanna 5 pies and 9 chhatanks, 
Gajraj Rai for self and heir of " Brijral 

Ral, deceased ... are .. l anna 2 pies and 12 chhatanks, 
Chhatarpal Rai... bee sae .. 1 anna 2 ples and 9 chhatanks.”’ 


Ramjas signed that petition on the 6th December, 1902, 
and he made at the foot of the petition the following declara- 
tion, which he also signed + 

“I declare that the particulars set forth in this petition are true” 


Their Lordships assume that the petition of the 6th De- 
cember, 1902, of Ramjas was presented to the Collector of 
the District or to some Revenue official under him and it ap- 
pears not to have been complied with, and on the 19th Septem- 
ber, 1907, Chhatarpal presented to the Revenue official of the 
District: a similar petition for the correction of the khewat of 
Mauza Naikot, and he made as opposite parties to it Gajraj, 
Ramjas, Mukut Nath, Ram Charittar for himself and as guard- 
ian of Paras Nath, a minor, Naurang Rai, Nageshwar Prasad, 
Mahadeo Prasad and Sarja Prasad. In that petition Chhatar- 
pal said: 


“1, The parties held an ancestral ‘eight-anna share in the sald share 
and were in possession of the same as the members of a joint Hindu family. 

“a. Subsequently, a partition was made by arbitration, and. under the 
arbitration award confirmed by the Civil Court, the shares in the mid ancestral 
cight-anna share were allotted to each of the co-sharers as per specification given 
below. 


43. Under the arbitration award, every co-sharer is in possession of 
his share. Corrections in the ‘khewat’ relating to other villages have already 
been made; but the corrections in the ‘khewat,’ relating to this village, have 
not been made with reference to the sald award. It is, therefore, hereby prayed 
that corrections may be made in the ‘khowat’ with reference to the arbitration 
award. ” 


a ee ee Spor a 
sy 


P. C. 
Jag Prasad 
Rai 


y. 
Musammat 
Singari. 


e 


Sir Jobn 
Edge 


142 THE MADRAS LAW JOURNAL REPORTS. [voL 


_ 'Nor—Gajraj Ral, Jag Prasad Rai, and Ramjas Rai have purchased 
from Swami Nath w: der a registered cele-deed, the ove anna 6 pie 3 chhatank 
share which was allotted to him under the partition award. They shall make 
a separate application for mutation of names in respect of that share. 

Specification of shares in respect of which amended entries are to be 
made in the ‘khewat’ with reference to the arbitration award :— 


$mount of shares to be entered againat 
NAMES OF CO-SHAR ERS. the names of the co-sbarers with 
reference to the arbitration award. 


Naurang Ral ana Musammat 
Salbanta, heirs of Shiva Ratan Rai 


(7) deceneed ane ay «» Lanna‘ pies and 4chhatanks, | 
Gajraj Rai nee eee Sess anna 2 ples and 12 chhatanka. 
Chhatarpal Rai, petitioner ... .. Lanna 2 pies and 9 chhatanoks. 
Ramjas Ral... an T .. 1 anna 2 plea and 12 chhalanks. 


Mukut Nath Rai and Ram Charittar 
Rai for self and as tho guardian of 
Paras Nath Ral, minor, heirs of 
Shiva Narain Rai and Nand 
Lal Rai ies sia we Janna 5 ples and 9 cbhatanks.” 


Jag Prasad, as the son and general attorney of Chhatarpal, 
signed Chhatarpal’s name to a declaration at the foot of the 
petition that the particulars set forth in the application were 
true. l 

Having regard to those petitions of 1902 and 1907, and 
to the attempted specification of shares by Sheo Narain in 
1892, and to the award of 1896, there cannot be the least doubt 
that the joint family which descended from Bal Kishn separat- . 
ed into eight families, two of which, Jai Narain’s and Nand 
Lal's, re-united before the award was made. 


It is true that the plaint of the 11th February, 1902, of 
Gajraj, Chhatarpal and Ramjas (Exhibit 7), if it stood alone 
and could not be explained, would afford strong evidence that 
Gajraj, Chhatarpal and Ramjas constituted a joint family of 
which Brijraj was a member. But in 1892 the joint family, 
which then existed without doubt, had separated and Chhatar- 
pal, Gajraj and Ramjas were not re-united as a joint family. 
Possibly the explanation is that the statement that the plaintiffs 
in that suit were joint with Brijraj was the work of the pleader 
who prepared the plaint as the easiest way of explaining how 
those plaintifs had a right of suit on a hypothecation bond 
which had been given in favour of Brijraj alone in 1897. 

The statement in the plaint of the suit for malicious pro- 
secution which Ramjas, Jag Prasad and Gajraj brought in 
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1912 that they “are members of a joint family,” which,has 
jointly paid Rs. goo as revenue and Rs. 65 as income-tax, their 
Lordships also consider to be worthless in face of the crucial 
documents to which they have referred. 


The conclusion at which their Lordships have arrived 1s 
that the decree of the High Court of the 13th July, 1921, 
dismissing the suit of the plaintiffs with costs was right and 
that this appeal should be dismissed with costs, and they will 
accordingly humbly so advise His Majesty. 

Solicitors for appellants : Francis and Harker. 

Solicitor for respondents : H. S. L. Pokak. 


A. de M. Appeal dismissed. 


PRIVY COUNCIL. 


(On Appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ) 


PRESENT :_Lorp SUMNER, SIR JOHN EDGE, Mr. 
AMEER ALI AND SIR LAWRENCE JENKINS. 


Dhanraj Joharmal ... Appellant™ 
v. 
Soni Bai ... Respondena 


Hindu Laew-—Adoption—-Who may give in adoption—Delegation of pewa 
of giwiag—Adoption of orphan—Validtiy—A gerwalias—Doctrenes applicable te 
—Adoption among—Nature of—Who may be adopted—Ceremonies necesstary— 
Evidence Act, S. 115-—-Adoption—Status of, if cam be acquired by estoppel— 
Adoption su fact—Evromeous representation as to tts oalidity tm laxo—lI} 
creates esieppel—Dacree—Obyections to—Time for raising—Raising of, just be- 
fore hearing of Privy Council Appeal—Permiusibslity—Practice. 


Under the Hindu Law, it is essential to the validity of an adoption that 
the child should be “given” to the adopter by the father, or, if he be dead, 
by the mother. No other person has the right, nor can such right be delegated 
tc anybody else. Consequently, a boy who has lost both his parents cannot 
be adopted. 

The Agarwalias generally adhere to Jainism and repudiate the Brahminical 
doctrines relating to obsequial ceremonies, the performance of Shradh, the 
offering of oblations for the salvation of the soul of the deceased, nor do 
they believe that a son, either by birth or by adoption, confers spiritual benefit 
on the father. Consequently adoption is with them a mere temporal arrange- 
ment and-has no particular object. 

Whatever difference there might be between the various sub-sects of Agar- 
wallas in the ritual of worship, there does not appear to be any in the rules 
relating to adoption recognised by the caste as a whole. 


*P C Appeal No. 133 of 1923. and February, 195. 


Sir John 
Ridge. 
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Dhanraj 
Jobarmal 


s. 
‘Soni Bal. 


Mr. Amoor 
Ali. 
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‘Among the Agarwallas the qualifying age for adoption extends to the 
thirty-second year; and the only ceremony consists in tying a turban round 
the head of the young man who is being adopted, im the presence of the principal 
men of the community (the panchas} and giving them a feast. 

Quacre:Whether a status that rests on religious rules and religious sanctions 
and involves the performance of religious duties such as that of an adopted 
aon can be established by applying the doctrine of equitable estoppel embodied 
in 8. 115 of the Evidence Act, so as to affect the rights of persons other than 
the adopter. 

In a case in wibich the factum of adoption is admitted and there is no 
misrepresentation as to it, kald, that an erroneous representation that it is valid 
in law creates no estoppel whatever between the parties Such a case is to 
be distinguished from cases relating to adoptions acquiesced in and recognised 
for a number of years by the person making the adoption, in which cases the 
Courts considered in substance that a long course of recognition and acquiescenke 
on the part of the person, who was best acquainted with the circumstances, gave 
rise to the inference that the conditions relating to the adoption were duly 
fulfilled. 

The appellant claimed to have been walidly adopted by the brother of ane 
R and contended that R was estopped from questioning the validity of his adop- 
tion. The parties belonged to the caste or sect of Agarwallas. The only 
acts and representations of R relied upon as creating the estoppel were that he 
brought the appellant to the alleged adoptive father’s village from his native 
village, and had become a witness to a deed of adoption relating to the appel- 
lant; that he (R) allowed the appellant to perform the cremation ceremony 
of his (R’s) brother ; and that at the time of the appellant's marriage, he (R) 
represented the appellant to be the adopted son of his brother. 

Held, that there was no substance whatever in the plea of estoppel raised 
by the appellant, 

To allow a litigant to bring forward shortly before the hearing of an 
appeal to the Privy Council exceptions to a decree which had never been urged 
before, is open to very grave objection. 


Appeal from a judgment and decree (12th March, 1920) 
of the Court of the Judicial Commissioner (Prideaux and 
MacNair, JJ.) which reversed a judgment and decree (28th 


January, 1918) of the Additional District Judge of East 
Berar (F. H. Staples, Esq.). 


- The material facts sufficiently appear from the judgment 
of their Lordships. 

L. de Gruyther, K. C. and S. Hyam for appellant. 

A.M. Dunne, K. C. and B. Dube for respondent. 

2nd February, 1925. The Judgment of the Board was 
delivered by 


Mr. AMEER ALI :— This appeal arises out of a suit brought 
by the plaintiff, Soni Bai, in the Court of the Additional District 
Judge of Amraoti, in East Berar, for a declaration that she 
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was entitled by inheritance to the estate of her father, Ram- 
dhan Marwari, who died at Amraoti on the 24th June, 1914. 
She was a minor at the time and brought the suit by her 
guardian, her father-in-law, Narain Das, as next friend. 


The facts of the litigation may be stated shortly for the 
purposes of this judgment. Ramdhan, the plaintiff’s father, 
resided at a place called Khanapur, Taluk Morsi, in the dis- 
trict of Amraoti and carried on business there; whilst his 
brother, one Joharmal, lived in the township of Chandur 
Bazar, in Taluk Ellichpur, where he hada shop. Both were 
Agarwallas by caste. 


Joharmal died in September, 1912, and the defendant 
Dhanraj claims to have been adopted by him some years before 
his death. On the death of Ramdhan in 1914, Dhanraj 
took possession of his estate, claiming to be entitled to Ram- 


dhan’s property as the adopted son of his brother Joharmal. ` 


There appears to have been a proceeding under S. 145 of the 
Code of Criminal Procedure with regard to the possession of 
certain lands belonging to Ramdhan, and by an order‘of the 
` District Magistrate made on the 17th September, 1914, the 
defendant was put in possession of that property also. 


In order to establish his right to the succession to Ram- 
dhan’s estate, in opposition to the claim of Ramdhan’s rightful 
heir, the defendant alleged that he had been adopted in 
accordance with the rules prescribed by the Hindu Law and 
that the essential rites were duly performed. He further 
alleged that Joharmal and Ramdhan were joint and undivided. 


The plaintiff’s case, on the other hand, is that in the year 
1908, when the formal adoption of Dhanraj took place, he 
was an orphan and as such could not be validly adopted under 
the Hindu Law. She further controverted the defendant's 
allegation that Joharmal and Ramdhan were joint. She 
alleged that they were separate in estate and carried on sepa- 
rate businesses and that consequently Dhanraj, even if he had 
been validly adopted, which he was not, could not claim the 
estate of Ramdhan. As a contradictor to the allegation of 
the plaintiff that in 1908, both his parents being dead, he 
could not be validly adopted, the defendant averred that some 
years before, viz., in 1903, his mother, who was alive at the 
time, gave him in adoption to Joharmal, although the usual 
ceremonies and documents connected with the adoption were 
completed in 1908. He further contended that Ramdhan 


lished the adoption, and accordingly dismissed the suit. On 
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was estopped by his conduct from impugning the validity of 
the adoption and that, consequently, the plaintiff was affected 
by the same estoppel. 


On these respective allegations of the parties a number 
of issues were framed by the Additional District Judge, three 
of which only need consideration, viz. : (1) whether the de- 
fendant was validly adopted; (2) whether Joharmal and 
Ramdhan were joint in estate ; and (3) whether the plaintiff 
is estopped from challenging the validity of the defendant's 
adoption. 


It is contended on the plaintiff’s behalf that, unless the 
defendant can establish that the “giving and taking” required 
by the Hindu Law took place in the lifetime of his mother 
in 1903, nothing which occurred in 1908 would constitute him 
a validly adopted son of Joharmal, or entitle him to the estate 
of Ramdhan, even if Ramdhan and Joharmal were joint. A 
mass of evidence was adduced on both sides ; the Additional 
District Judge was of opinion that the defendant had estab- 
appeal, the Court of the Judicial Commissioner, after a care- 
ful analysis of the evidence, came to a totally different conclu- 
sion. They have held that the defendant had failed to prove 
that there was a “ giving and taking ” as required under the 
Hindu Law in 1903 ; nor were Ramdhan and the plaintiff 
“ estopped” from impugning the validity of the defendant’s 
adoption. In view of the minute examination of the facts 
by the learned Judicial Commissioners, their Lordships are 
relieved of the necessity of discussing them in detail ; they, 
therefore, propose to confine their attention to the salient 
features of the case. 

On the 25th May, 1908, two deeds were executed, one 
by Joharmal in favour of the defendant, whose parental name 
was Ghanasham, declaring that he was being adopted by 
Joharmal as a son and that thenceforth he would be called 
Dhanraj ; the other was executed by the brothers of Dhan- 
raj, the defendant, in favour of Joharmal, declaring that they 
had from that day forth given their younger brother Ghana- 
sham to Joharmal inadoption The dal. of adoption execut- 
ed by Joharmal is Ex. “ D. 63,” and the agreement by the two 
brothers of Dhanraj is Ex. “ D. 62.” 


This document “ D 62” contains the passage, “ Our 
mother gave him in adoption just in his childhood, ” on which 
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the defendant’s allegation of the “ giving and taking” in 1903 
mainly, if not entirely, rests. The plaintif charges that this 
passage is an interpolation made after its execution for the 
purpose of corroborating the statements of witnesses as to the 
“giving and taking” in the lifetime of the mother. The 
reasoning of the Additional District Judge on this point 
appears to be open to criticism ; he seems to think that as 
the evidence of the witnesses for the defendant was “ consist- 
ent” and was corroborated by the passage in question in 
“D. 62,” their statements being thus corroborated he was of 
opinion that it could not be an interpolation. Relying practi- 
cally on the statement in question contained in:'D- 62,” in 
conjunction with the oral testimony, he came to the conclusion, 
as already stated, that the defendant had been validly adopted 
by Joharmal, and that, as. Joharmal and Ramdhan were joint 
in estate, Dhanraj was entitled to the latter’s estate. > 


The Judicial Commissioners consider the passage on 
which the Additional District Judge rested his decision, as 
corroborating the story of the defendant’s witnesses, was an 
interpolation. 

They also held against the defendant on the plea of 
estoppel. In view of their decision on the question of fact 
relating to the adoption, they did not consider it necessary to 
determine whether Joharmal and Ramdhan were separate. or. 
joint. 

In thé-appeal to His Majesty in Council, exception is 
taken to the conclusions of the Judicial Commissioners on both 
points. Firstly, it is urged that the factum of a valid adop- 
tion in accordance with the rules of Hindu Law is conclusively 
established on the evidence ; and, secondly, that Ramdhan 
was estopped by his conduct and representations from question- 
ing the validity of the adoption, which equally affects the 
plaintiff. 

Admittedly, under the Hindu Law, it is essential to the 
validity of an adoption that the child should be “ given ”. to 


f 


the adopter by the father or, if he be dead, by the mother. 


No other person has the right, nor can such right be. delegated 
to anybody else (Mayne’s Hindu Law, para. 132). Con 
‘sequently, a boy who has lost both his poe cannot be 
adopted. 

In 1908 both the parents of the diad were dead. 
In order to establish his adoption as valid under the Hindu 


R 23 
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Law, he has put forward two allegations: viz., that his 
mother before her death went actually through the formal 
ceremony of “ giving, ” and that before she died she delegated 
the authority “to give” to his two elder brothers. If she 
had already given him in adoption, the subsequent delegation 
of authority would seem to be superfluous. Any such delega- 
tion would, however, be invalid. The defendant, therefore, 
had to establish that in 1903, when his mother was alive, she 
gave him in adoption to Joharmal, and that consequently he 
is vested with all the rights that appertain to an | adopted son 
under the Hindu system. 

‘The language of the deed of adoption, to which reference 
has already been made, requires careful attention. After 
reciting that he has no male issue and old age has approached, 
he goes on to say — 

“I have this day taken you in aipin before the gamchas and with the 
consent of your brothers. You are my kinsman and, your father was my 
gotray bandhu. Consequently, for religious purposes and with a view to per- 
petuate my lineage, I have taken you in adoption, performing the adoption cere- 
mony, presenting you with the turban and giving a feast to all the pawchas. 
Therefore you have become the owner of my moveable and immoveable pro- 
perty from this day. You have acquired the same rights as my born son has 
from this day. None else than you is my heir. You bave become the owner 
of my shop. From this day you will be named Dhanraj, son of Jawharmal 
Gargoti. May you live long! This is my sincere blessing. I have exe- 
cuted this deed of adoption with my free will and pleasure. It is binding 
against my estate and heirs. Dated the asth May, 1908. By the pen of 
Bhagwant Balaji of Chandur Bazar.” 

It will be noticed that in this document there is no reference 
to the essential ceremony of “giving and taking ° which, if 
performed, would naturally occupy the forefront of the deed: 
It expressly states in so many words that he (Joharmal) had 
taken the defendant in adoption “ this day” (25th May, 1908) 
“ before the panchas ” (the principal members of the caste). 
No Brahmin or Jati (priest) is mentioned, and the ceremony 
performed to effectuate the adoption, “ presenting him with a 
turban and giving a feast to the panchas,” has no connection 
with religious rites. The last part of the document is precise 
in its language and in effect :. 

“You have acquired the same rights as my barn son from thie day....... 
From this day you will be named Dhanraj” 

The agreement executed by Kaluram and the other brother" 
of the defendant is as follows :. 

“We both and Ghanesham are three real brothers. You and we are 
kinsmen of the same caste, You having no male issue, we have, with a view 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 179 


to perpetuate your line, given you in adoption our younger brother Ghanasham, 
13 years of age, with our free will and pleasure this day, and having his adop- 
tion ceremony performed with our free will and consent have presented him 
with a turban. Glranasham being regerded aa your son has acquired the 
same tights as your born son would have hed. He has become the owner 
of your moveable and immoveable property from this day. We both have 
ceased to have any interest whatsoever in that boy, And that boy has ceased 
to have any ownership to our property henceforward. The boy in question 
is given in adoption in the presence of you and us and the village paschas, Our 
mother gave (him) in adoption just in his childhood. From this day the boy 
iu question is named Dhanraj, son of Jawharmal, and will be so called in 
future also. May this family thrive ! 

“Our right of brothedbood, to the said boy has been given up from 
this day. We have ceased to have any ownership whatsoever henceforward. 
If we set forth any right, it will be null and void by virtue of this document. 
We have executed this agreement with our free will and consent. It is bind- 
ing against our estate and heirs.. Dated asth May, 1908. By the pen of 
Bhagwant Balaji of Chanĝar.” 

It will be noticed that it declares :— 

“ Ghanasham, being regarded as your son, has acquired the same rights 
as your born son would have had. He hes become the owner of your move- 
able and immoveable property from this day. That boy has ceased to have 
any ownership in our property henceforward, The boy in question is given 
in adoption in she presence of you and us and the village pewchas.” 

After the passage charged by the plaintiff as having been 
interpolated, comes the following :—. 

“ From tis day the boy in question is named Dhanraj, son of Joharmal, 
and will be so called in future also.” 

Then comes the following passage + 

“Our right of brotherhood has been given up from this day. We 
have ceased to have any ownership whatsoever henceforward.” 

The reference in D.62 to the giving of the boy by the mother, 
considering the importance of the ceremony under Hindu Law, 
strikes one as cursory and creates the impression that the 
casualness of the reference was due to its compression owing to 
the exigencies of space. It is in these words : “Our mother 
gave him in adoption just in his childhood.” This solitary 
reference to a vitally important ceremony has been held by the 
Judicial Commissioners to be an interpolation. They point 
out that it was perfectly possible to insert this sentence immedi- 
ately after the previous words. However that be, there is 
great force in their observation that the words alleged to be 
interpolated are quite inconsistent with the main purpose of, 
and the statements in, the documents “ D. 63” and “ D. 62.” 
These two deeds, in their Lordships’ opinion, instead of 
supporting the evidence on behalf of the defendant, appear to 
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contradict the allegation of a ceremony, and a real effective 
ceremony, in 1903. 

Bhagwant, the writer of the two deeds, was cross-examined 
respecting the reason why he had omitted in “ D. 63” all 
reference to the ceremony by the mother. His answer, in 


their Lordships’ opinion, is most unsatisfactory. He said 
as follows s — 


“There were two drafte It did not strike me then that there was 
any difference between the actual facts and the recitala of the drafts. The recitals 
in the deeds were not inaccurate at the time of writing. (The recital about 
the. name of Dhanraj starting that day is read out.) Strictly speaking, there 
is a mistake, It is customary to write in this way that the name is changed 
from the date of writing, and so I did not object to it I do not remember 
which of the two documents was written firs. Though I knew that the boy 
Bees been Keal adopted L did aot inert Gat an eee oe io te Sree: c 
have been writing documents for the last $5 to 36 years.” 


Bhagwant professes to have been present at the ceremony 
said to have been performed in 1903. But neither Kaluram 
nor Chaturbai, the widow of Joharmal, who is supporting the 
defendant, mentions him. He is a professional “ petition 
writer” and he gives no reason why, if he was present, no 
document was executed on that occasion. Another statement 
of his, to say the least, is extraordinary. He said, evidently 
in answer to a question why the ceremony of adoption was not 
completed in 1903 + 

“The boy was given in adoption on Dashera day in Sambat 1960, but 
no writing was made thet day. His mother and his brothers bed come there. 
His mother gave the boy in adoption to Jowarmel No document was written 
then as they wanted to wait for an auspicious year. Jowarmal executed 
Exhibit D. 63 in my presence. Kaluram and, Jowarmal (lis brother) exe- 
cuted Exhibit D. 6a in my presence.” 

According to him the auspicious year did not occur until 
1908 | 

The boy’s family lived at the village of Thugaon. The 
school register produced by the schoolmaster of .that place 
shows that between 1903 and 1907 long after the alleged 
“ giving and taking ” he lived in his parental home in Thugaon. 
As the Appellate Court points out, this circumstance is wholly 
inconsistent with his having been adopted in 1903, when it is 


said he was actually made over to Joharmal. Had he been 


then given in adoption he would have resided with his adopting 
parents, his name would have been changed, and he would have 
taken ‘up his position as the adopted son of Joharmal. In 
the school register he is entered in his original name ot Ghana- 
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sham. The question, why was he entered as Ghanasham ‘if 
he had been adopted in 1903, is answered by the deeds execut- 
ed on the 25th May, 1908. 

The statement of Chaturbai, the widow of Joharmal, 
contradicts in material particulars those of Kaluram, the 
brother of Dhanraj. In their Lordships’ opinion the oral 
evidence regarding an adoption in 1903 is wholly unworthy of 
credit. 

Their Lordships agree with the Judicial Commissioners 
in holding that the defendant has failed to establish his allega- 
tion of the adoption in 1903. 

But it has been strongly contended that Ramdhan and his 
heir are estopped by the provisions of S. 115 of the Indian 
Evidence Act (1 of 1872) from questioning the adoption. 

That section runs as follows j 

“ Whare one person has by his declaration, act, or omission, intentionally 
caused or permitted another person to believe a thing to be true and to act upon 
such belief; neither he nor bis representative shall be allowed, in any suit or 
proceeding between himself and such person or his representative, to deny the 
truth of that thing,” 

What are the “declarations, acts or omissions ” of Ram- 
dhan which are said to constitute the estoppel ? It is not 
necessary to decide in this case whether a status that rests on 
religious rules and religious sanctions and involves the per- 
formance of religious duties can be established by mere estop- 
pel. Assuming, however, that such a status can be established 
by applying the doctrine of equitable estoppel embodied in 
S. 115, 80 as to affect the rights of persons other than the 
adopter, it is necessary to consider in the first place what 
actually happened in 1908, and what were the acts and re- 
presentations of Ramdhan which created the estoppel He 
is said to have brought the boy to Chandur Bazaar from his 
native village, to have become a witness to the deed of adop- 
tion ; allowed ‘him to perform the cremation ceremony of 
Joharmal ; and at the time of his marriage represented him 
to be the adopted son of Joharmal. 

The parties ta, this litigation belong to the caste or sect 
of Agarwallas. ‘These Agarwallas, as has been pointed out 
in the case of Bhagwant Das Tejmal v. Rajmal (1), generally 
adhere to Jainism and repudiate the Brahminical doctrines re- 
lating to obsequial ceremonies, the performance of Shraddh, 
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the offering of oblations for the salvation of the soul of the 
deceased, nor do they believe that a son, either by birth or by 
adoption, confers spiritual benefit on the father. 


The Agarwallas are said to be divided into a number of 
sub-castes or sects. In the case of Sheosingh Rai v. Mussamat 
Dakho (2) in the High Court of Allahabad, which afterwards 
came before the Judicial Committee, and the judgment of the 
learned Judges was affirmed by this Board, the parties belong- 
ed to the Saraoji sub-caste. - In the present case it is not clear 
to what sub-sect Joharmal adhered, but the evidence shows 
that the defendant belongs to the Sekhavati sect. The majority 
of the defendant’s witnesses appear to be Moheshris. What- 
ever difference there might be between these sub-sects in the 
ritual of worship, there does not appear to be any in the rules 
relating to adoption recognised by the caste as a whole. The 
learned Judges, who decided in the High Court of Allahabad 
the case of Mussamat Dakho (2) state the difference between 
the Brahminical Hindus and the Jains in the following 
words :__ 

“They piffer particularly from the Brahminical Hindoos in their 
conduct towards the dead, omitting all obsequies after the corps is burnt 
or buried. They also regard the birth of a son as having no effect on the 
future state of the progenitor, and consequently adoption is a mere temporal 
arrangement and has no particular object.” 

Among the Agarwallas the qualifying age for adoption 
extends to the 32nd year ; and the only ceremony consists in 
tying a turban round the head of the young man who is being 
adopted, in the presence of the principal men of the community 
(the panchas) and giving them a feast. According to the 
document D. 63, as well as the agreement D. 62, this was the 
only ceremony performed i in 1908, and it is exactly the cere- 
mony referred to in Mussamat Dakho’s case (2). 


_ Their Lordships have no doubt on the evidence that the 
story about a regular Hindu or, rather, Brahminical adoption 
in 1903 was invented with the object of giving to an ordinary 
Agarwalla adoption, the rights of collateral succession, and 
with the same object the statement had been put forward that 
the defendant had been adopted by both brothers, Joharmal 
and Ramdhan, which is held to be illegal under the Hindu law. 


If the Brahminical fringe is taken off, the whole of the 
evidence in the present case points to a secular adoption in 
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1908, and so far as the representation and acts of Ramdhan 
are concerned, they only relate to that adoption. 

This Board in the case of Gopee Lall v. Mussamat Sree 
Chundraolee Buhoojee (3), on the question of estoppel, urged 
in similar circumstances, said as follows n 

“Tt has been argued on the part of the appellant that the defendants 
in this case are estopped from setting up the true facts of the case, or even 
asserting the law in their favour, inamnuch they kave represented in former suite 
and in various ways, by letters and by their gctions, that Luchminjee was the 
adopted son of Damodurjee adopted by Damofarjee’s widow, his mother. But 
it appears to their Lordships that there is no estoppel in the case. There has 
been no misrepresentation on tie part of Luchminjee oe the defendant on any 
matter of fact. They sre alleged to have represented that Luchminjee was 
adopted, The plaintiffs case is that Lochminjee was in fact adopted. So far 
as the fact is concerned there is no misrepresentation, it comes to no more than 
this that they have arrived at a conclusion that the adoption which is admitted 
in fact was valid in law, a conclusion which in thelr Lordships’ judgment is 
erroneous ; but that creates no estoppel whatever between the parties” 

A number of rulings of this Board and a decision of the 
Madras High Court have been referred to in support of the 
contention that the plaintiff is estopped. Closely examined, 
it will be seen that those cases relate to adoptions acquiesced 
in and recognised for a number of years by the person making 
the adoption, and the Courts considered in substance that a 
long course of recognition and acquiescence on the part of the 
person, who was best acquainted with the circumstances, gave 
rise to the inference that the conditions relating to the adop- 
tion were duly fulfilled. In Rani Dharam Kunwar v. Balwant 
Singh (4) the estoppel was considered purely personal. 


Their Lordships are in entire agreement with the ruling 
of the Board in Gopee Lals case (3), and think that there is 
no substance whatever in the plea of estoppel raised by the 
defendant. On the whole they are of opinion that the judgment 
of the Court of the Judicial Commissioner is sound and that 
this appeal should be dismissed with costs. 


The appellant has, however, taken some ‘exception to the 
decree made by the Appellate Court. No such objections were 
either embodied in the grounds of appeal or brought to the 
notice of the learned Judges. It was only shortly before the 
hearing of the appeal here that notice was given to the res- 
pondent to the effect that objections would be urged against the 
decree on the hearing. Their Lordships think that to allow 
a litigant to bring forward at this stage exceptions to a decree, 


3. 19 WD R 12. 4. (1912) LR 39 I A 142 at 148: 33 M L J 200. 
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which have never been urged before, is open to very grave 
objection. The course adopted in the present case was repre- 
hended by the Board in the case of Mussamat Dakho (2) 
already referred to, and their Lordships propose to adhere 
to the principle laid down there. It seems, however, neces- 
sary that the decree as framed should be put into a more practi- 
cal shape in order to avoid difficulties in the execution Court. 


The plaintiff attached six schedules to her plaint. Schedule 
‘ A ” sets out the amount standing to the credit of the plaintiff's 
mother in the books of Ramdhan including her ornaments. 
Schedule “ B” refers to immoveable property consisting of 
fields, etc. Schedule “ C” includes money lent on mortga- 
ges, etc. Sch. “D” relates to outstandings om current accounts, 
decrees, etc. Schedule “ E” gives the amounts due by the 
plaintiff to certain specified people, and Schedule “F” relates 
to moveable property alleged by the plaintiff to have been taken 
by the defendant. 


The appellant in his reply denied that he took forcible 
or unlawful possession of the property in dispute. He did 
not deny the fact that he did take possession of the property. 
In paragraph 6 of his reply he denied that the property men- 
tioned in Schedule “ A” -was the property of the plaintiff's 
mother. In paragraph 7 he stated that he had not removed 
any ornaments and cash from the safe of Ramdhan. In para- 
graph 8 he stated that the ornaments pledged by Ramdhan to 
Kaluram belonged to the joint estate of the defendant and 
Ramdhan and that he was entitled to them ; in paragraph 11 
he says that the property mentioned in Schedules “ B,” “ G,” 
“D,” “E, and “F” does not belong to the plaintiff but 
to the defendant. Practically he admits having taken posses- 
sion of all the property which the plaintiff claimed to belong 
to the estate of Ramdhan. In these circumstances their Lord- 
ships think that the decree should run in the following terms +— 


(1) that it should be declared that the plaintiff is en- 
titled by right of succession to the estate of-her father Ram- 


dhan; (2) that there should be a decree for possession of the 


immoveable properties claimed by the plaintiff; (3) that 
there should be a decree for the delivery of the ornaments and 
other moveable property taken possession of by the defend- 
ant ; (4) that the defendant should deliver to the plaintiff all 
documents of title, securities for loans such as mortgages, 
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decrees, etc., which came into ,his hands as appertaining to 
Ramdhan’s estate;(5) that if necessary there should be an 
enquiry as to what was the Stridhan, property of the plaintift’s 
mother ; an account of what is due to Kaluram on the orna- 
ments pledged to,him, and (6) an account of the debts of, and 
outstandings belonging to, Ramdhan’s estate realised by the 
defendant with liberty to the parties to apply to the Court for 
directions. 

In case any of the debts have been barred by the wilful 
neglect or default of the defendant he would necessarily be lia- 
ble for those debts. For the purpose of taking these accounts 
and giving effect to the decree generally a Receiver should 
be appointed. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed with costs, and that the 
amendments they ‘have indicated should be embodied in the 
decree. 

Solicitors for appellants: Barrow, Rogers and Nevill. 


Solicitor for respondent : H S. L. Pokak. 
A. de M. Appeal dismissed. 


In tHe HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT :__Mr. Justice PHILLIPS. 


Narasimha Charyulu and another ... Appellants* (Defts.) 
a 
Sowcar Lodd Govindoss and another ... Respondents 
(Plaintiffs) . 


Civil Procedure Code, S. 10a—Claim for jedi and road cess—Nature of— 
Small cause nature—Provincial Small Cause Courts Act, Sch. IL, Art. 13. 


A suit for jodi, russums and road cess is similar to a claim for rent and 
is one of a mnall cause nature, not falling within Sch. II, cl. 13 of the Pro- 
vincial Small Cause Courts Act, and where the amount does not exceed five 
hundred rupees, no second appeal lies, S A No. 593 of 1899 and 24 Mad. 508 
followed. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Chittoor in A. S. No. 135 of 1921 (A.S. 
No. 534 of 1920 on the file of the District Court of Chittoor) 
preferred against the decree of the Court of the District 
Munsif of Chittoor in O. S. No. 79 of 1920. 

T. K. Srintvasesthathachari for appellants. 

K. Rajah Aiyar and V. Ramaswami Aiyar for respondents 


S A No. 1124 of 1923. aéth February, 1925. 
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The Court delivered the following j 


JUDGMENT - A preliminary objection is taken that no 
appeal lies as the suit is of a small cguse nature of a value of 
less than Rs. 500. Itis not disputed that this Second Appeal 
deals only with a matter of a small cause nature, namely, a 
claim for jodi and road cess which has been held by this Court 
to be similar to a claim for rent, but it is contended that in the 
original Court the plaintiff included with his claim for rent a 
claim’ for a cess called Savari Nasar which is of the nature of 
the cesses mentioned tn cl. 13 of the Second Schedule of the 
Provincial Small Cause Courts Act (IX of 1887). It does 
not appear from the plaint that any special claim was made 
for Savari Nasar but the claim was made for jodi, russums, 
etc., as mentioned in the adambadika account and this coupled 
with the evidence of P. W. 1 would show that the claim was 
for rent including the russums mentioned. It has been held 
in S. A. No. 593 of 1899 which was approved Harischandra 
Deo v. Narayana (1) that where cesses have been paid ‘as 
part of the rent a suit to recover them does not fall within 
cl. 13 of the Second Schedule of the Provincial Small Cause 
Courts Act. Applying that decision to this case it would 
appear that this suit was one for rent which also included cer- 
tain cesses. This would be a suit of a small cause nature 
and not of the character mentioned in cl. 13. The objectio 
must be upheld and the appeal dismissed with costs. 

T. S. V. Objection upkeld : Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -_Mnr. Justice DEVADoss. 


Chennama Naidu and others... Appellants* (Defendants) 
v. 
Venkatammal * ... Respondent (Plaintif). 


Deed—Construction—Maintenance graxt—Paddy—Quantity fixed ‘and prece 
ix lieu of it—Defeult in paymeni—Market value if can be claimed. 

A maintenance deed recited that the executant thereof was to deliver a 
certain fixed quantity of paddy “worth By 39 for every year, 3 podies of 
Sambak paddy without mojsture........ If at any me the giving of rnain- 
tenance is delayed, at the rate of 13 only for every podi money should be 
collected or sued for.” Default having been committed, the maintenance holder 
sued for its price at the market rate. Held, on a construction of the deed, it 


#8. A. No. 847 of 1922. 18th February, 1925 
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gave an option to the defendant to pay maintenance in kind or in cash at the 
rate mentioned therein and hence the market value cannot be claimed. ` 

The general principle |governing such cases is that it is not an invariable 
tule that where a lessee or olfer perkon undertakes to pay rent or maintenance 
or any such thing in kind, he should always puy it in kind. Where an option 
is given to the promisee to pay in kind or in money and if the amount payable 
in money is fixed in the document, (Courts should, not go bebind the document 
and say that the intention of the parties was tp pay only in kind. 

Second Appeal against the decree of the District Court 
of Salem in A. S. No. 92 of 1921, preferred against the decree 
of the Court of the District Munsif of Namakkal in O. S. 
No. 349 of 1920. l 

K. Ramanath Shenai for appellants. 

C. V. Anantakrishna Atyar for respondent. 

The Court delivered the following 


JUDGMENT :—-The only point urged in this second appeal 
is whether the plaintiff is entitled to get maintenance 
secured under Ex. A at the rate at which paddy was selling 
on the date of the plaint. Both the Courts have given a 
decree for the amount of paddy payable to her at the rate 
prevailing on the date of the plaint. Mr. Ramanath Shenai, 
on behalf of the appellants, urges that Ex. A provides for pay- 
ment of money in lieu of the payment of maintenance in kind, 
and his client is entitled to pay maintenance at the rate men- 
tioned in Ex. A. On the other side, it is contended that the 
document provides for payment of maintenance in kind and 
that the value of the paddy is given only for the purpose of 
ascertaining the value for registration purpose and that there 
‘ig no option to the defendant to pay maintenance in money 
at the rate mentioned in the document. The recital in the 
document ıs “to deliver that paddy worth Rs. 39 for every 
year, 3 podies of Sambali paddy without moisture and chaff 
before 17th November every year according to measure by 
which paddy is measured for sale. On failure to give every 
year, with interest at the rate of 4 vallams for every year on 
the outstanding paddy from the date of default. Lower 
down there is this clause: “ If at any time the giving of main- 
tenance is delayed, af the rate of 13 only for every podi, money 
should -be collected or sued for.” But for the latter clause 
| would be inclined to hold that the defendant is bound to 
deliver paddy according to the document and in default of 
delivering paddy he should pay the value of the paddy at the 
market rate. The concluding portion of the document ig 
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emphatic in its terms and gives an option to the defendant to 
pay at the rate of 13 for every podi. If the value of the 
paddy is given either for the purpose of registration or for 
some other purpose no doubt the defendant could not escape 
his liability to deliver paddy, and on default to pay the value 
of the paddy at the market rate. The respondent relies upon 
a number of cases in support of this contention that the de- 
fendant is bound to deliver paddy and in default to pay the 
value of the paddy at the market rate for wherever the claim 
is made. (Only recently I decided in S. A. No. 460 of 1922 
following the decision of a Bench of this Court that a lessee 
was bound to pay the value of the paddy at the rate ruling 
on the date of the plaint. But the terms of that document 
are not the same as the terms of the document in this case. 
Here the concluding portion of the document which | have al- 
ready extracted is emphatic and it gives the defendant an 
option to pay maintenance in kind or in cash at the rate men- 
tioned in the document. There are a number of decisions 
on this point and they are not at all reconcilable. The difficulty 
has arisen from the fact that Courts have tried to interpret one 
document in the light of recitals of another. Where there is 
no general principle governing the interpretation of the docu- 
ment I think each document should be interpreted as it reads. It 
is not proper to go outside the document to try to find out 
what the intention of the parties to the document was in fixing 
a certain amount as- the value of the grain rent payable. In 
a recent. case reported: in Asutosh Mukerjee v. Haran 
Chandra Mukerjee (1) the learned Chief Justice and two 
other learned Judges have held that it was not the invariable 
rule that the rent should be paid in kind, and that each docu- 
ment should be interpreted according to its tenor. In that 
case reference was made to a number of previous cases and 
also to an unreported decision of Maclean, C.J. and Banerji, J. 
The principlg deducible from all these cases is that it is not an 
invariable rule that where a lessee or other person undertakes 
to pay rent or maintenance or any such thing in kind he should 
always pay itin kind. Where an option is given to the pro- 
misee to pay in kind or in money and if he amount payable 
ut money is fixed in the document, Courts should not go be- 
hind the document and say that the intention of the parties 
was to pay only in kind. [It is unnecessary to discuss the cases 
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to which my attention was drawn by the learned Vakil for 
the respondent. [ think the document is clear in its terms 
and I must give effect to its terms. In the view I have taken 
| think the judgment of the Court below cannot be supported. 

It is also vehemently urged by the learned Vakil for the 
respondent that this is a maintenance arrangement and the 
plaintiff is entitled to have the maintenance paid in kind as it 
is required for her food. But that would not take away the 
force of the clause at thé end of the document. I therefore 
consider that the decrees of the Lower Courts on this point is 
wrong. I allow the plaintiff the amount mentioned in Ex. A 
as the value of the paddy which was payable on default of pay- 
ment of the 3 podies of paddy. The plaintiff will have a 
decree for Rs. 39 with interest at the rate mentioned in the 
document till the date of deposit. In the circumstances | 
do not think:I should allow costs to the appellant. Both parties 
will bear their own costs in this Court. 


T.S. Vz. . Second Appeal allowed. 


9 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice MADHAVAN NAR. 


Adiada Kesavlal Mehta and Co., by proprietor 
AN and Kesavlal ...  Petitioners* (Defis.) 


Vijayam ae Co,, .by Soe aa 

_ G. Vijiaraghavachariar WA WA (Plainiifs). 
Indian Contract Act, S. A T for purchasing and sending goods, 

from ome place to anether—Clause treating all legal disputes as having arisen 

at onc of the places only—If ‘an agreement in restraint of legal proceedings, 


A firm doing business at Ahmedabad was appointed agent by a Madres 
firm for purchasing at Ahmedabad and sending to Madras bales of dhoties, The 
agreement contained, a clause that “in all legal disputes arising out of the 
contract, Ahmedabad willbe understood as the place where the cause of action 
arose.” Ina suit filed in Madras for recovering amounts alleged to -be due 
in respect of dealings between the parties, the defendants nleaded that under 
the agreement, the Madras Court had no jurisdiction to entertain the guit. 
Ield, where there are two Courts both of which would normally have jurisdic- 
tion ta try a suit, an agreement between the parties that the suit should be filed 
in one of those Courts aloge and, not in the other does not contravene the pro- 
visions of S. 28 of the Contract Act, and the Madras Court could not, ‘therefore, 
entertain the suit. 


Petition under S. 1 ts of Act V of 1908 and S. 107 of the- 


Government of India Act praying the High Court to revise 
“CRP No 674 of 1944 - l a7th January, 1925, 
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cada the order, dated 17th J anuary, 1924, Presidency Court of 
Mehta & Co. Small Causes, Madras, in New Trial Application No. 111 of 


PE 1923 in S. C. S. No. 8979 of 1921. 
& Co. K. P. Mahadeva Aiyar for petitioners. 


A. Ragunatha Rao for respondents. 
The Court delivered the following 


JUDGMENT -—This revision petition arises out of a suit 
instituted in the Madras Small Causes Court, and the only 
question raised is whether the suit can be entertained by the 
Madras Court. 

The plaintifs are a frm of merchants at Madras and 
the defendants are residents of Ahmedabad. The defend- 
ants’ firm was engaged by the plaintifs as their Adaf agents 
for the purpose of purchasing 80 bales of Ahmedabad dhoties 
from manufacturers at Ahmedabad and sending them to 
Madras. Ex. I is the deed of agreement which regulated 
their relationships inter se. The suit is for the recovery of 
the amount alleged to be due to the plaintiffs in respect of 
the several dealings between the parties. 

The defendants besides denying the plaintiffs’ allegations 
on the merits also set up the plea that the suit should not be 
entertained by the Small Causes Court at Madras and that it 
should be instituted at Ahmedabad. They relied for this 
purpose on clause 8 of Ex. I, deed of agreement mentioned 
above, which runs as follows “In all legal disputes aris- 
ing out of this contract Ahmedabad will be understood as the 
place where cause of action arose.” 


The learned trial Judge interpreted the above clause to 
mean that the parties thereby stipulated that all suits in respect 
of the contract should be instituted at Ahmedabad. He held 
that this agreement did not offend against the provision in 
O. 28 of the Indian Contract Act, because no party thereto is 
restricted absolutely from enforcing his rights under or in res- 
pect of the contract, usual legal proceedings in the ordinary 
tribunals, inasmuch as the restriction is only partial. He 
accordingly decided that the agreement was valid and must 
be given effect to and that thejsuit should, therefore, be brought 
in the Ahmedabad Court and in that view dismissed the suit. 

On application by the plaintiffs, the Full Bench of the 
Small Cause Court consisting of all the three Judges consider- 
ed the question again ; they agreed with the trial Judge in 
his interpretation of the above clause, but the majority of the 
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Judges held that the agreement is void because it ousts the 
jurisdiction of the Madras Court. They, therefore, remand- 
ed the suit to the trial Judge for enquiry as to whether the 
cause of action arose either in whole or in part within the 
local limits of the jurisdiction of the Madras Court and direct- 
ed him to proceed with the suit if he finds that it did so 
arise, or to return the plaint [under S. 19 (a) of the Presi- 
dency Small Cause Courts Act] for presentation to the pro- 
per Court if he holds that it did not. The defendants have 
filed this revision petition ` against the decision of the Full 
Bench. 


In the first place I do not think it is right to construe 
clause 8 of Ex. I so as to mean that no suit in respect of the 
contract shall be brought in the Madras Court at all under any 
circumstances. Supposing, for instance, the defendants at the 
time of the institution of the suit happened to reside or carry 
on business at Madras, that clause__which deals only with 
the question as to where the cause of action shall be deemed 
to have arisen__even if given full effect to, could not obviously 
stand in the way of the suit being instituted at Madras. It 
is, therefore, not strictly correct to say that the agreement by 
itself has the effect of ousting the jurisdiction of the Madras 
Court. But, even assuming that it has that effect, that is to 
say, that the agreement means that all suits in respect of the 
contracts should be brought at Ahmedabad only and not at 
Madras, I.do not think that it is void, because the Ahmedabad 
Court is also a Court which would normally have jurisdiction 
to entertain those suits, | am, of course, assuming for the 
purpose that part of the cause of action in this case has arisen 
at Madras as well, so that the Madras Court would but for 
such agreement have jurisdiction to entertain the suit. Where 
there are two Courts both of which would normally have juris- 
diction to try the suit, I do not see why the parties should not 
be allowed to agree among themselves that a suit should be 
brought in one of those Courts and not in the other. Such 
an agreement does not, in my opinion, contravene the provision 
in S. 28 of the Indian Contract Act, because the plaintiff is 
not thereby restricted absolutely from enforcing his rights un- 
der or in respect of the contract by the usual legal proceedings 
in the ordinary tribunals as the restriction is only partial. The 
case Crawley v. Luchmee Ram (1) relied on by the Full Bench 
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is clearly distinguishable. In that case it was held that a - 
clause in a Bill.of Lading whereby it was agreed that the ques- 
tions arising on the bill should be heard by the High Court of 
Calcutta instead of the Court at Mirzapur which was the 
proper tribunal to try the question was void and could not be 


_ pleaded in bar of a suit brought in the Mirzapur Court. 


There, the Calcutta High Court had no jurisdiction to try the 
suit, the only Court having jurisdiction being the Mirzapur 
Court. The case was decided before the Indian Contract | 
Act came into force, but I think the decision would be the 
same even under S. 28 of the Act; for, as no amount of consent 
by the parties would confer jurisdiction on the Calcutta High 
Court and as the Mirzapur Court was the only Court having 
jurisdiction, the agreement has the effect of absolutely restrict- 
ing the parties thereto from enforcing their rights under the 
contract contained in the Bill of Lading by,the usual legal pro- 
ceedings in the ordinary tribunals.. In the present case, as 
stated above, the agreement has not this effect. 

I would therefore hold that the agreement between the 
parties embodied incl. 8 of Ex. 1 is valid and must be given 
effect to. It is not therefore opcn to the Madras Court of 
Small Causes to entertain the present suit. The plaint should 
be returned for presentation to the proper Court and | direct 


accordingly. 
The defendants will get their costs up to.date. 
T. S. V. Plaint returned for presentation to the 


proper Court. 


In THE HicH Court oF JUDICATURE AT MADRAS. 
PRESENT : Mr. Justice WALLACE AND Mr. JUSTICE 


MADHAVAN Narr. 
The Public Prosecutor, Madras ... Appellani* 


Y. 
Kimidi Annam Naidu and others ... Accused. 


Penal Code, Ss. 353, 21—" Public servant ”’—Meaning—P. W. D. Lascar if 
a “public servant.’ 

The definition of a public servant in S. a1 of the Penal Cofle, in whith sense 
the words are used in 8. 353, Indian Penal Code, includes every officer in the 
service or pay of Government. 

If a P. W. D. laxar, who is carried on the regular establishment of the 
P. W. D. in the course of his duties carries out a function of Government, 
namely, the distribution of water from public irrigation channels, undoubtedly he 


‘Criminal Appeal No. 326 of 1924, a7th November, 1924. 
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is Government for the purpose of that particular fonction ang, ie therefore a 
“public servant” within the meaning of S. 453, Indian Penal Cafe, 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Stationary Sub-Magistrate of Palakonda in C. C. No. 348 of 
(1923 on his file. 

B. Jagannadha Doss for accused. 

The Public Prosecutor (J. C. Adam) for the Crown. 

The Court delivered the following 

JUDGMENT : This is an appeal by Government against 
the acquittal of five accused persons who were charged with 
offences under Ss. 186 and 353 of the Indian Penal. Code. 
The appeal as regards the former charges is not pressed, and 
we are concerned only with the offence under S. 353, India 
Penal Code. i 

The prosecution case was that P. W. 6, a P. W. D. lascar, 
went to enforce an agreement regarding the distribution of 
water for irrigation between the two villages of Gattamangala- 
puram and Chinnamangalapuram, which both take water from 
the Venkamma Channel ; that, on a complaint from Gatta- 
mangalapuram people that Chinnamangalapuram people had 


deprived them of their agreed turn, he went to open the sluice“, ' 


for Gattamangalapuram, but when he went and got into”, e 
channel to open the doors, apparently the sluices were pls 
sluices, the accused set upon him and pushed him down into 
the channel and threatened to beat him and take away his 
life. The accused were tried by the Stationary Sub-Magistrate 
of Palakonda and acquitted. The grounds of acquittal are 
first that a P. W. D. lascar is not a public servant within the 
meaning of S. 35.3, Indian Penal Code ; secondly, that, even 
if he is, this lascar was not discharging the duties of his office 
at the time of the assault; and thirdly, that the Gattamangala- 
puram people were not entitled to water that morning. The 
Public Prosecutor challenges each of these three points. 

As to the first point we think the Lower Court is clearly 
wrong. The definition of a public servant in S. 21 of the 
Indian Penal Code, jn which sense, of course, the words are 
used in S. 353, includes every officer in the service or pay of 
Government. A P. W. D. lascar, it is clear from G. O. 
No. 840-W, dated the 28th March, 1893, is a person carried 
on the regular establishment of the P. W. D. His duties 
are various, he taking his orders generally from the local 
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AA ey overseer. The accused contend that, even so, he is not an 

Pau officer, and referred us to a case in Reg v. Ramayrav Jtvbapt- 
nnam . . . 

Naidu. rav (1), which restricts the meaning of the word “ officer ” 


to a person employed to exercise to some extent a delegated 
function of Government. But even that ruling extends the 
definition to one whose duties are immediately auxiliary to 
those of some one armed with authority from Government. 
The case reported in The Queen v. Nachimuthu 
and others (2) does not help the accused, as that was a 
case of a carter temporarily employed by the P. W. D. 
In Nazamuddin v. Queen-Empress (3) a Bench held 
that the dictum in Reg v. Ramayirav Jivbajirav (1) is too 
narrow and that a salt peon, whose duties were not defined 
but whose general duty was to carry out the orders of his 
superior officer, was a public servant. If then the lascar in 
the course of his duties was carrying out a function of Govern- 
ment, namely, the distribution of water from ‘public irrigation 
channels._and we think he clearly was__undoubtedly he is 
Government for the purposes of that particular function and is 
therefore a “ public servant.” 


The next question is whether he was acting within the 
scope of his duties. It is argued for the accused and appa- 
rently accepted by the Lower Court, that because there was an 
agreement between the villagers as to the periods within which 
each should take water, therefore it was no business of the 
lascar to see that this agreement was carried out; that is, 
the accused pleaded that in effect, Government had handed 
over their duties in this matter to the villagers 
themselves. The Lower Court seems to base this 
view on Exs. A and F. Ex. A is simply a note by the Sub- 
divisional Officer laying down the terms of the agreement, and 
bearing the signatures of representative villagers. There is 
nothing in it or in the evidence to indicate that the charge of 
the distributing mechanism, the plank sluices, was taken away 
from the P. W. D. authorities and handed over to any villager. 
Ex. F is merely a note to the village munsifs that the new 
arrangement is to come into force froma particular Sunday. 

- It is notable that, in Ex. F, there is no direction to the village 


munsifs themselves to carry out the arrangement. The 
„accused did not, and cannot, before us, suggest who was put 
1, 12 Bom F C, R 1i. f a (1883) ILR7M 28, 
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in charge of this distribution, if the P. W. D. subordinates 
were superseded. It is perfectly clear then that the duty of 
distribution was not given away to-any one else by the P. W. D. 
and this is also borne out by the evidence. P. W. 1, the overseer, 
says that P. W. 6's duty was to regulate the distribution of 
the Venkamma Channel water, which at the time of the offence 
was to be distributed between the two villages according to 
the agreement in Ex. A. Not a single question was put to 
him in cross-examination to suggest that the distribution busi- 
ness had been taken away by him from his subordinate and 
handed over to any non-official We are satisfied that the 
Lower Court is quite wrong in concluding that P. W. 6, in 
regulating the distribution of water at the time of the offence, 
was not acting within the scope of his duties. 


Lowe ` Court in favour of the accused on an entire misapprehen- 
sion/ sf facts. Under the arrangement in Ex. A, the week 
was divided as follows : 2 1|2 days for Chinnamangalapuram, 
1 1{2 for a hamlet of Chinnamangalapuram, and 3 days to 
Gattamangalapuram,and the turn was to commence on Sunday, 
the 13th May. The Lower Court assumes that Chinnamangala- 
puram was to begin the week, and on this assumption calcu- 
lates that it was the turn of Chinnamangalapuram on the day 
of the offence, 17th June, 1923, and therefore the lascar had 
no right to give water to Gattamangalapuram on that day. 
But the Sub-Magistrate has entirely overlooked the evidence 
that Chinnamangalapuram had previously deprived Gatta- 
mangalapuram of two of its three days’ water in the week 
and that that was the very reason why the lascar had to go and 
alter the distribution. It is preposterous for Chinnamangala- 
puram to contend that, although they had stolen two of Gatta- 
mangalapuram’s days, they were yet entitled to keep their 
own days as well, on the principle of “ heads win, and 
tails you lose.” The lascar’s obvious duty was to see that 
Gattamangalapuram got their three days’ water in the week, 
whatever week-days those three days might be, when the 
wrongful action of the other party had disarranged the weekly 
order. . The soundness of the Sub-Magistrate’s finding that, 
because Gattamangalapuram got water given them by the 
Overseer on his visit on 12th June, 1923, therefore their turn 
expired on 15th June, 1923, depends entirely on whether 
Gattamangalapuram got water on the 13th and 14th after 


fc third point, it appears to us, has been found by the 
f) 
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the Overseer left, a point with which he nowhere deals and on 
which the evidence is all to the contrary. 

The prosecution witnesses, villagers, are probably going 
too far, when they claim that the days for Gatta- 
mangalapuram were Sunday, Monday and Tues- 
day ; but the real question is whether they were not entitled 
to water on that particular Sunday ; and all are agreed that, 
for three or four days prior to that day, Chinnamangalapuram 
had deprived them of water, and that they had none. The 
defence answer to the charge, namely that there was no agree- 
ment at all, really makes their case so much the worse, because 
then there can be no doubt that the P. W. D. were in charge. 
Their plea that Gattamangalapuram is not entitled to any 
water unless there is enough to carry water over the dam 
No. (1) is no answer at all in the face of the agreement, 
Ex. A, and it merely indicates that Chinnamangalapuram peo- 
ple were suffering from a guilty conscience in the matter. 


We are therefore satisfied that it was the lascar’s duty to 
distribute water to Gattamangalapuram on that Sunday and 


that he was doing so when the accused interfered. 


The prosecution witnesses are agreed that accused 
I and 2 pushed the lascar down and that accused 3, 
4 and 5 threatened him with sticks. There is no reason to 
disbelieve these witnesses, especially the independent 
evidence of the lascar, who has no motive for complaining 
falsely against the accused. Accused 1 and 2 have attempted 
to prove an alibi but the evidence is,much too vague for proof. 
We are satisfied that all these accused did use criminal force 
to the lascar who is a public servant while he was acting in 
the discharge of his duties. They have therefore committed 
an offence under S. 353 of the Indian Penal Code. We there- 
fore reverse the acquittal of these accused and convict them of 
an offence under S. 353 of the Indian Penal Code. 


As regards the sentence, in view of the long delay in present- 
ing the prosecution case, and the time which has now elapsed 
since the offence, a heavy sentence is not called for, particularly 
as this case had been brought up chiefly qs a test case in order 
to obtain a ruling as to the legal position of P. W. D. lascars. 
We think it is sufficient to impose a fine of Rs. 20 on each of the 
accused; and do so accordingly, and we direct further that, in 
default of payment they will undergo simple imprisonment for | 
two weeks. 


eee a 
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Two weeks time after receipt by the Lower Court of this 
judgment will be granted to respondents within which to pay 
the fine in the Lower Court. 

Ae ae Vi Appeal allowed. 


In THE High Court OF JUDICATURE AT MADRAS. 
PRESENT Sır Vıcror Murray Coutrs TROTTER, 
Chief Justice, AND Mr. JUSTICE KRISHNAN. 
Albert Karunakaran Stephen Sai Appellant” 


Y. 

The Administrator-General of Madras ... Respondent. 

Will—Constraction—Nature of estate taken by avidow—T schnicalities of 
Chancery practica—If te be imported injo ax Indian avill ia the oernacular. 

The will of an Indian Christian contained the following words of disposi- 
tion: “I hereby give away to my second wife X all the moveable and im- 
moveable properties I posses. After me she should, enjoy the said properties 
and she should at her death divide and give (the same) to these throc persons, 
i. ¢., A, B and C, according to the wishes of the aforesaid X” Held, on a con 


struction of the will, it amounted to an absolute bequest in favour of X and - 


not, a mere life-estate coupled with a power of appointment. 

Per the Chief Justice :—A Court should avoid holding that the technicali- 
ties of English Chancery practice about powers and so forth apply to an Indian 
will written in the vernacular by a person who knows nothing of /the rules of 
their application. i 

Per Krishzan, J—The direction to leave the properties to A, B and C is 
a mere matter of recommendation to the lady to do what the testator would have 
liked to be done with jhig property at the time of her death and is not a binding 
disposition in their favour. 

On appeal from the order dated 23rd April, 1924 of the 
Hon'ble Mr. Justice Kumaraswami Sastri made in the exercise 
of Original Testamentary Jurisdiction of the High Court in 
O. P. No. 179 of 1922 in the matter of the last will and testa- 
ment of Mrs. Annie Shangu Pillai, deceased. 

N. K. Mohanarangam Pillai for appellant. 

The Administrator-General for respondent. 

The Court delivered the following 

JUDGMENTS -_The Chief Justice : In this case a man 
called Shangu Pillai, who was an Indian Christian, left a 
will, dated the 7th November, 1903, which has been the subject 
of dispute as to its true construction. ‘The material words 
are: ‘I hereby give away to my second wife Annie Shangu Pillai 
all the moveable and immoveable properties I possess. After 
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me she should enjoy the said properties and she should at 
her death divide and give (the same) to these three persons, 
namely, my first wife’s deceased daughter Manoranjitamani 
Ammal’s children, (1) Samuel Rajaratnam, (2) Albert Karuna- 
karan, and (3) Penelope Padma, according to the wishes of the 
aforesaid Annie Shangu Pillai.” It has been argued strenuously 
before us and to a certain extent accepted by the learned Judge 
that this is not an absolute bequest to the widow but is a mere 
life-estate coupled with a power af appointment. I personally, 
whenever | can, avoid holding that the technicalities of English 
Chancery practice about powers and so forth are to be imputed 
to Hindu testators who know nothing whatever about them 
and, as far as possible, I adopt the construction which will 
steer clear of matters of this kind with which the parties are 
totally unfamiliar. It seems to me that a plain man interpret- 
ing the language of the will in the ordinary way woud say 
this was a gift to his widow with an expression of opinion that 
it would be desirable for her to divide the property obviously 
in what shares she pleased. | Nobody contends that definite 
shares were provided for in the will for these three people. 
The words ‘ according to the wishes of the aforesaid Annie 
Shangu Pillai” appear to me obviously to leave in her a dis- 
cretion so that, if Samuel Rajaratnam or either of the others 
turned out to be unsatisfactory, the widow undoubtedly on the 
true construction of this document would be justified in saying 
“ you will not get a penny.” Then it is said that the langu- 
age which she herself used implied that she thought she was 
acting under a power. I suppose the idea of the power was 
put into her head by Chelliah or John Stuart, a clergyman of 
the United Free Church Mission. I do not suppose they 
knew much more about powers than I do. | find that although, 
as I say, she purported to act under what is described as a 
power, the language she used is quite categorical : “ I hereby 
bequeath the properties (that is, all the properties devised by 
Shangu Pillai and) inherited by me from my late husband along 
with my own properties.” Who reading that language, if 
what was in her mind was relevant and material, which I very 
much doubt, can come to any other conclusion than that this 
woman believed that she had an absolute power to dispose of 
this property though no doubt she would in all probability have 
endeavoured to respect the wishes of her late husband ? In 
my opinion this is the most satisfactory solution of the case 
and the one which keeps us most in the domain of realities and 
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does not seek to apply technical rules of construction which are 
well enough in the case of instruments drawn by professional 
people who know exactly what language is apt to express the 
rules of construction laid down in the English cases to a 
Tamil document drawn by a person who knows nothing of the 
rules or their application. 


This appeal fails and must be dismissed with costs. 


Krishnan, J.: T agree with the learned Chief Justice 
that this appeal fails. I confess that I had some doubt in 
the beginning as to the interpretation to be put upon the will. 


But after hearing the Administrator-General for the defence,. 


I am quite clear that it is not possible to hold on the construc- 
tion of the will of Shangu Pillai that his wife got only a life- 
estate under it. The learned Judge says that the words “should 
enjoy and should, at her death, divide and give ” coupled with 
the fact that there are no words of absolute disposition in the 
will suggest to his mind that the testator did not intend that 
his widow should do what she liked with the properties. In 
the first place it seems to me that there is a misapprehension 
here because, the opening words of the will do amount to an 
absolute disposition in favour of the widow. It says “I 
hereby give away to my second wife all the moveable and im- 
moveable properties I possess.” The use of the word 
‘enjoy’ int the second sentence does not connote to my mind 
that the absolute estate given in the first sentence was cut down 
to a life-estate. Enjoyment of property is possible not only 
for a life-estate holder but also for an absolute estate holder. 
In fact, both enjoy the property equally and, so far as enjoy- 
ment goes, there is no difference between the two. The 
absolute estate holder will no doubt have powers of alienation 
which the life-estate holder will not have. Then there are the 
words “she should at her death divide and give to these three 
persons.” No doubt these words require some consideration ; 
but I think that these words cannot be used as cutting down 
the absolute estate, for it 1s left entirely to the wishes of the 
lady under the will, to give as she liked. That seems to show 
that the matter was left entirely to her discretion and that 
there was no binding disposition of the property in favour of 
the three persons named. It is amere matter of recom- 
mendation to the lady to do whatever the testator would have 
liked to be done with his property at the time of her death. 
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A case very similar to this has been cited by the Adminis- 
trator-General, In re, Hamilton (1) and Lord Justice Kay’s 
observations there are quite apt and applicable to this case, 
There are no words here to show that the testator intended 
that the three persons named, should get an estate subject to 
the exercise of a power by the widow. In fact it is not a 
case at all of any power of appointment. It is merely a case 
of absolute bequest to the widow with a recommendation to 
her, so far as I can understand, to deal with the properties in 
the manner mentioned which is not binding on her. The use 
of the word ‘ power’ by the widow in her will is not important. 
The depositive words are “ I hereby bequeath the properties 
devised by and inherited from my late husband along with my 
own properties in the manner following. ” It is only under 
the second will by the bequest in favour of the plaintif that he 
can get any right to the properties ; and, as there is no be- 
quest in his favour of the property now in dispute, house 
No. 27, Wenkatesa Maistry Street, he cannot possibly succeed. 

The appeal should therefore be dismissed with costs. 


T. S. V. Appeal dismissed. 





In THE HIGH COURT or JupICATURE AT MADRAS. 
PRESENT :— MR. Justice PHILLIPS. 
Balaram Paramsukdass Firm ... Appellants* (Defendants) 


- Y. 
Gudiyatam Govinda Chetty... Respondent (Plaintff.). 

Contract Act, S. 55—Time ef essence of contract-—Silosr—Coxtract for pur- 
chase of —Time if of essence of —Custom altering date fixed fer delicery—Proof 
of—Onus—-Quaxium. 

In a contract for the purchase of silver, whom price, according to the evi- 
dence, varies not only from day to day, but from hour to hour, time is of tire 
emence of the contract. And when a custom is pleaded by which, in cases in 
which the date fixed, for delivery is the Pournami day, delivery need not be 
made until] some kaya ‘subsequently, the custom, being at variance with the 
actual term of the contract, must be definitely pleaded and proved. 


Held, that soch a custo hich j 
ee a mw had been pleaded in the case hadi not been 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 41 of 1921. 
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S. G. Rangaramanujam and S. G. Sadagopa Mudaliar for 
appellant. 


V. Radhakrishnayya for respondent. 
The Court delivered the following 


JUDGMENT :—In this case the respondent entered into a 
contract with the defendants for the purchase of silver to be 
delivered at Bombay'on the 25th of February, 1918. The plain- 
tif did not apply for delivery on that date and accordingly on 
the 28th of February the defendants wrote Ex. B in which 
they stated that the respondent, having been unable to pay the 
money due under the contract, had offered to pay interest at 
g per cent. and had failed to take delivery in spite of repeated 
requests. The respondent was, therefore, asked to take 
delivery and pay the money. The last sentence in the letter 
is: “ Failing immediate payment of the said amount and ob- 
taining delivery of the goods, my clients will institute a suit 
against you.” A reply to this letter was sent on the 2nd of 
March Fx. Din which the respondent pleaded a custom 
according to which he was not bound to take delivery until 
eight days after the contract date, i. e., Pournami day. 
The defendants then treated the contract as at an end and 
sold the silver. On the 4th of March the plaintiff wrote and 
said that he was applying for delivery, and it would appear 
from a telegram filed as Ex. F that delivery was then refused. 


The real question at issue here is whether there is a cus- 
tom that, when the date fixed for delivery is the Pournami 
day, delivery need not be made until some days subsequently. 
The custom pleaded is one said to be prevalent in the Bombay 
market and whether it is applicable to a contract entered into 
by Madras merchants is somewhat doubtful, unless these mer- 
chants intended to be guided by the Bombay custom ; but, as 
this point has not been taken by the appellants at the trial and 
there is really insufficient evidence to decide it, we have to 
consider whether the custom pleaded exists in the Bombay 
market. The contract being for the purchase of silver, whose 
price, according to the evidence, varies not only from day to 
day, but from hour to hour, it would appear that time is of 
the essence of the contract, for, when a time is fixed for the 
delivery, that time might be very advantageous to one partv 
whereas a day later or earlier might be very disadvantageous. 
As pointed out in Doloret v. Rothschild (1), ut such contracts 


1. 57 E R 2934. 


R 26 


Balaram 
Paramsukdas 
Firm 


v 
' Govinda 
Chetty. 


“a 


202 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


time undoubtedly is of the essence of the contract» That be- 
ing so, the alleged custom put forward by the respondent is a 
custom which is at variance with the actual term of the con- 
tract, viz., the custom alters the date fixed for performance ; 
and in such a case it seems to me essential that there must be 
a definite custom pleaded and proved. Inthe plaint the 
plaintiff alleges that the custom is to extend the time by eight 
days. In his evidence as P. W. 1 he states that delivery may 
be taken either on the 8th or the roth day after Pournami. 
This is not the same custom as appears inthe plaint. P. W. 2 
says that delivery can be taken for ten days after Pournami, 
and P. W. 3 also says the same. P. W. 4 says that delivery 
can be taken in 8, 9 or 10 days. If the custom pleaded had 
been for ten days, it might perhaps be said that there was a 
certain amount of unanimity in the evidence, but the plea being 
that eight days’ grace are customary it 1s not at all supported by 
evidence that there is such a custom for ten days. When the 
price is fluctuating from day to day, there may be a very consi- 
derable difference in the prices on the 8th and the roth day 
respectively. ‘The /fevidence goes to establish a custom which 
ig not pleaded in the plaint. Apart from that, the witnesses 
who speak to the custom are all apparently big merchants who 
deal in silver, but they all admit that their account-books will 
not show any evidence of this custom. They have had con- 
tracts for Pournami day and it should not be difficult to show 
that in the case of some of these contracts at any rate advantage 
was taken of the alleged custom to give delivery after the 
due date. There is not a scrap of documentary evidence to 
prove the custom which rests on this oral evidence alone. As 
against this, a witness examined in Bombay on commission 
states that there is not this custom and he produces accounts 
which show damages on bars of silver for the “Mahasuddha” 
settlement. It is mot quite clear what this witness exactly 
means, but it would appear that there is an entry of damages 
in respect of one of these contracts. No doubt, the defend- 
ant’s agent as P. W. 2 states that the plaintiff can take deli- 
very four or five days later, and we see that in Ex. B he does 
give the plaintiff an opportunity of taking delivery after 
the due date; but as that notice dem’nded immediate pay- 
ment, it cannot be said to have extended the time up to the 


date on which the plaintiff applied for delivery. I cannot 
agree with the learned Judge that this custom which is at 
variance with a very important term of the‘contract has been 
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made out. If it has not been made out, the defendants 
have committed no breach. Consequently the plaintiffs’ suit 
must fail and is dismissed with costs throughout. 


A. S. V. 


Suit dismissed. 


IN THE HICH COURT OF JUDICATURE AT MADRAS. 


PRESENT : Mr. Justice Devaposs AND MR. JUSTICE 
WALLACE. 


The Official Receiver of Coimbatore A ppellant* 


( Petitioner) 
v. 
Palaniswami Chetti alias Ponnuswami 


Chettiar and another Respondents (Res- 


pondents 1 and 2). 


Previacial Insoloency Act, Ss. 4, 28, 51, 53, 54—Moerigager—Adjudicanon 
as an insolvent—Suit to exforce morigage—Righi of merigagee to rustitute or 
to comirmue—E fect of adjudication om—Petilion by Offictal Recetwer under S. 53 
~rE fect ef, om jurisdiction ef Civil Court io emtertain or to try suit on mort- 
‘gage—Stay of civil suii—A pplication to Inselvency Couri for—Maintainabiltt y— 
Remedy of Official Receswer in such cases—Croil Procedure Cede, S. 10— 
Applicability. 


The respondents, who were secured creditors of a person who had been 
adjudicated an insolvent by the District Court of Coimbatore, filed a suit in 
the Sub-Court of Coimbatore to enforce their mortgage, adding the Official 
Receiver as a party to the suit. The Offcial Receiver applied to the District 
Court under S. 53 of the Provincial Insolvency Act for getting a declaration 
that the mortgage in favour of the respondents was void against him, and, 
pending the disposal of his application, he moved the District Court under 
S. 10 of Civil Procedure Code for stay of proceedings in the respondentw suit. 
The District Judge held that 8.10 of the Civil Procedure Code had no 
application to the case and dimmissed the petition for stay. The application 
ior stay was made in the insolvency petition and therefore it was made to the 
District Court exercising insolvency jurisdiction. 


Held, that the order of the District Judge refusing to stay proceedings in 
the respondents’ suit was right. 


The right of a secured creditor either to commence a suit or to proceed 
with the suit and to proceed with the execution of his mortgage decree is not 
taken away by the admision of an insolvency petition, or by the adjudication 
of the mortgagor as an insolvent. The jurisdiction of the Civil Court to try 
a mortgage miit is not taken away on the presentation of an application to 
the Insolvency Court under S. 53 of the Provincial Insolvency Act. The pro- 
per course in cases where a civil suit is pending on a mortgage and where 
the Official Receiver applies to the Insolvency Court for a declaration that the 
mortgage is bad under $. 53 of the Provincial Insolvency Act would be to heve 
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the proceedings in the sult stayed till the disposal of his application by the 
Insolvency Court. 
Procedure in cases where 2 decree is passed on foot of the mortgage in a 


Palanlswami civil suit brought to enforce it and where the mortgage is declared to be void 


otti 


Devadons, J. 


under 8. ss of the Provincial Inslvency Act. 


Appeal against the order, dated 3rd April, 1924, of the 
District Court of Coimbatore in I. A. No. 161 of 1924 in 
I. P. No. 102 of 1921. 

A. C. Sampath Aiyangar for appellant. 

T. M. Krishnaswami Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Devadoss, J.: This appeal is by the 
Official Receiver of Coimbatore against the order of the Dis- 


trict Judge refusing to stay proceedings in O. S. No. 11 of 
1924 on the file of the Principal Sub-Court, Coimbatore, 


` pending the disposal of I. A. No. 161 of 1924. The res- 


pondents who are secured creditors filed O. S. No. 11 of 
1924 in the Principal Sub-Court of Coimbatore against the 
insolvent. The Official Receiver was added as a party inas- 
much as the defendant had been adjudicated an insolvent in 
I. P.. No. 102 of 1921. The Official Receiver, who had 


“information that the mortgage in favour of the respondents 


was a voidable transaction under S. 53 of the Provincial In- 
solvency Act, moved the District Court for declaring that 
the mortgage was void against him. Pending the disposal 
of his application he moved the District Court under S. ro 
of the Civil Procedure Code for stay of the proceedings in 
O. S. No. 11 of 1924. The District Judge held that S. 10 
did not apply to the application and dismissed it. The appli- 
cation was made in the insolvency petition and therefore 
it was made to the District Court exercising insolvency juris- 
diction. There is no provision in the Provincial Insolvency 
Act corresponding to S. 18 of the Presidency Towns Insol- 
vency Act empowering the Insolvency Court to stay proceed- 
ings pending against the insolvent before that Court or ahy 
other Court subject to the superintendence of that Court. 
S. 29 of the Provincial Insolvency Act gives power to the 
Court before which a suit or other proceeding is pending 
against a debtor, to stay the proceeding or to continue it on 
such terms as the Court may impose on proof that an order 
of adjudication has been made against the debtor. It is 
open to the Sub-Court of Coimbatore to stay the proceedings 
in O. S. No. 11 of 1924 pending the disposal of the applica- 
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tion to the District Court by the Official Receiver under S. 53 
of the Act. The order of the District Judge, therefore, is 
right. 


It is contended on behalf of the appellant that, on the 
making of the application by the Official Receiver under S. 53 
of the Provincial Insolvency Act, the Civil Court in which 
the suit is pending against the insolvent ceases to have juris- 
diction over the suit ; in other words, the jurisdiction of the 
Civil Court to try the suit is taken away the moment an appli- 
cation is made by the Official Receiver for a declaration under 
S. 53 of the Provincial Insolvency Act. The contention of 
the appellant is that S. 28 is subject to the provisions of S. 53 
of the Act. Under S. 28, cl. 6, a secured creditor is exempt- 
ed from the operation of S. 28. It is contended for the 
appellant that this must be read subject to the provisions of 
S. 53. This contention is, on the face of it, untenable. Under 
S. 28, cl. 2, on the making of an order of adjudication, the 
whole of the property of the insolvent shall vest in the Court 
or in a Receiver as hereinafter provided.......... .and no 
creditor to whom the insolvent is indebted in respect of any 
debt provable under this Act shall, during the pendency of 
the insolvency proceedings, have any remedy against the pro- 
perty of the insolvent in respect of the debt, or commence 
any suit or other legal proceeding except with the leave of 
the Court and on such terms as the Court may impose. In 
the case of a creditor he cannot commence or prosecute in 
respect of his debt without the leave of the Court. But 
cl. 6 is clear in its terms: “Nothing in this section shall 
affect the power of any secured creditor to realise or other- 


wise deal with his security, in the same manner as he would / 


have been entitled to realise or deal with it if this section had 
not been passed.” It would be imputing absurdity to the 
legislature to hold that cl. 6 of S. 28, which is so clear in its 
terms, should be read as meaning that the secured creditor 
could not file a suit for recovering the amount secured on the 
property of the insolvent The word “creditor” in cl. 2 
means only creditor as defined in S. 2 (a) of the Act and does 


not include secured creditor. 
® 


Mr. Sampath Atyangar’s contention is that under cl. 6 
of S. 28, a creditor can only realise his security by private 
sale or transfer the security to some other person, and he 
cannot file a suit for recovering the amount secured. This 
contention is, on the face of it, untenable, for under S. 69 
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of.the Transfer of Property Act the right of private sale can 
be given to a mortgagee, where the mortgage is an English 
mortgage to which transaction neither a Hindu, Mahomedan, 
or Buddhist, or a member of any other race, sect, tribe or 
class, from time to time specified in this behalf by the Local 
Government with the previous sanction of the Governor- 
General in Council, in the local Official Gazette is a party ; 
where the mortgagee is the Secretary of State for India in 
Council ; and where the mortgaged property or any portion 
thereof is situate within the towns of Calcutta, Madras, 
Bombay, Karachi and Rangoon, the power of private sale of 
the mortgage can be exercised by the mortgagee, and in no 
other case can the power of sale in a mortgage be exercised 
by the mortgagee ; in other words, the provisions of S. 69 
do not apply to mortgages in the mofussil except in the case 
of an English mortgage as above described and except in the 
case of a mortgage in favour of the Secretary of State for 
India in Council. It therefore follows that S. 28, clause 6, 
which is applicable only to the mofussil, could not be said to re- 
fer to the right of a mortgagee to effect private sale of the pro- 
perty. The word “ realise” must be understood in the ordi- 
nary sense of a secured creditor realising his security by a 
suit. The mght of a secured creditor to institute a suit or 
to proceed with the suit already commenced is not taken away 
by S. 28 by reason of the adjudication of the mortgagor as an 
insolvent. S. 51 of the Act throws light upon this question. 
S. 51, clause 1 is “ where execution of a decree has issued 
against the property of a debtor, no person shall be entitled to 
the benefit of the execution against the Receiver except in res- 


pect of assets realised in the course of the execution by sale 
- or otherwise before the date of the admission of the petition.” 


Clause 2 says : “ Nothing in this section shall affect the rights 
of a secured creditor in respect of the property against which 
the decree is executed.” It therefore follows that, in the 
case of an ordinary creditor, he will be entitled to the assets 
realised in execution of his decree if the assets are realised be- 
fore the admission of the insolvency petition. But, in the 
case of a secured creditor, he could proceed with the execution 
of his mortgage decree even after the admission of the insol- 
yency petition and will be entitled to the sale proceeds of the 
mortgaged property notwithstanding the pendency of the 
insolvency proceedings. It is not necessary that the exe- 
cuting creditor in order to get the fruits of the execution pro- 
ceedings should have sold the property before the admission 
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of the insolvency petition. His right to proceed with exe- 
cution till he realises:the amount due to him is not taken away 
by the admission of an insolvency petition. It is therefore 
clear that the right of a secured creditor either to commence 
a suit or to proceed with the suit and to proceed with the exe- 
cution of his mortgage decree is not taken away by the ad- 
mission of an insolvency petition, or by the adjudication of 
the mortgagor as an insolvent. 


The contention for the appellant is that the proper forum 
for the determination of the questions arising under S. 53 is 
the Insolvency Court, and therefore the Civil Court cannot 
proceed with the mortgagee’s suit against the insolvent. For 
the determination of questions arising under Ss. 53 and 54, 
no doubt the proper forum is the Insolvency Court. Ina 
suit on a mortgage in the Civil Court questions arising under 
Ss. §3 and 54 would be out of place. The ordinary Civil 
Court is only concerned with the question whether the mort- 
gage document was executed by the mortgagor and whether 
the whole or portion of the consideration passed; and if the 
Court finds that the mortgage deed was executed by the mort- 
gagor and that consideration passed, it will pass a decree in 
favour of the mortgagee for the amount of consideration 
which is proved to have passed; and the onus of proving want 
of consideration in such cases is upon the mortgagor. In the 
case of S. 53, if the mortgage is within two years of the adju- 
dication of the mortgagor as an insolvent, the onus of prov- 
ing good faith and valuable consideration is on the mortgagee. 

The Insolvency Court, therefore, is the proper Court 
for considering whether the transaction is bad under S. 53 of 
the Act. Vide Mariappa Pillai v. Raman Chettiar (1). 


The question for determination is whether the jurisdic- 
tion of the Civil Court to try a mortgage suit is taken away 
on the presentation of an application to the Insolvency Court 
under S. 53 of the Act. There is nothing in the Insolvency 
Act itself to support the contention that the jurisdiction of 
the Civil Court to try the mortgage suit is taken away. The 
Principal Sub-Court of Coimbatore being seized of O. S. 
No. 11 of 1924 has jurisdiction to try the suit. It is urged 
that if it passed a decree in favour of the plaintiffs, and if 
afterwards the District Court holds that the transaction in 
favour of the respondents is void under S. 53, there will be 
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a conflict of decisions. The Principal Sub-Court could pass 
a decree in favour of the plaintiffs if the defendant fails to 
prove want of consideration. If it finds that the mortgage 
was executed by the defendant, it is not open to that Court to 
consider whether the transaction is bad under S. 53 of the; 
Provincial Insolvency Act ; and the Official Receiver would 
not be able to put forward such a contention in that Court. . 
No doubt, the ordinary Civil Court would have power to de- 
clare a mortgage void under S. 53 of the Transfer of Pro- 
perty Act. But it cannot do so under S. 53 of the Provincial 
Insolvency Act. It is urged for the appellant that in order 
to avoid a conflict, it must be held that the ordinary Civil 
Court ceases to have jurisdiction to entertain a suit on a mort- 
gage or to continue the suit the moment an application is made 
under S. 53 of the Provincial Insolvency Act for a declaration 
that the transaction is void against the Official Receiver. It 
does not follow that because a transaction is void under S. 53, 
therefore, the mortgagee has no remedy against the mortga- 
gor. The transaction under S. 53 is only voidable and not 
void. [t is well settled that till the transaction is set aside 
it is good against the mortgagor. It is only in the interests 
of the general body of creditors a transaction which 1s good 
against the mortgagor is set aside under S. 53. The juns- 
diction to set aside a transaction which is good against the 
mortgagor, but not good against the general body of creditors 
is an exclusive jurisdiction of the Insolvency Court. But that 
does not take away the jurisdiction of the Civil Court to pro- 
ceed with the mortgagee’s suit to decree. If the mortgaged 
property is of considerable value and if the transaction is bad 
under S. 53, it 1s voidable only to the extent of the debts 
which the mortgagor has to pay. The mortgagee will be 
entitled to proceed against the mortgaged property after it 
has satisfied all the creditors of the insolvent ; in other words, 
a mortgage which is voidable under S. 53 is only voidable to 
the extent to which the property transferred is necessary to 
satisfy the creditors of the insolvent. That being so, it is 
dificult to understand how the Civil Court is deprived of its 
jurisdiction by reason of an application under S. 53 of the 
Provincial Insolvency Act. If a declaratian is given by the 
Insolvency Court in favour of fhe Official Receiver, the pro- 
perty would vest in the Official Receiver and he could dispose 
of it for the general body of creditors, and the mortgagee 
could not bring the property to sale on the strength of his 
mortgage, for the moment the transaction is declared void 
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under S. 53 the property vests in the Official Receiver and he 
is entitled to deal with it for the general body of creditors. 
No Court has power to sell the property of an insolvent if it 
is vested in the Official Receiver excepting the Official Receiver 
himself. Vide Official Receiver of Tinsevelly v. Sankara- 
linga Mudalar (2). But till such a declaration is 
made by the Insolvency Court under S. 53, the 
transaction is good and the mortgagee could proceed with the 
suit or with the execution of his decree against the insolvent’s 
property. The Official Receiver’s right to proceed under 
S. 53 is not taken away either by the institution of a suit by 
the mortgagee or the passing of a decree in his favour or even 
by his realising the amount due to him by the sale of the pro- 
perty ; for the Official Receiver could apply to the Insolvency 


Court for a declaration that the transaction is void and if he’ 


succeeds the property of the insolvent would vest-in him be- 
fore sale in execution of the mortgage decree. If the pro- 
perty is sold to a bona fide purchaser for value, before the 
Insolvency Court passes an order under S. 53, the Official 
Receiver would be entitled to proceed against the amount 
realised by the mortgagee in execution of his mortgage decree. 


The right of the Official Receiver to proceed against the 
property of the insolvent is not taken away by reason of any 
decree of Court. If he could prove that the transfer is with- 
out consideration, or is only benami for the insolvent, he could 
recover the property. In the case of S. 54, if payment is 
made to a creditor which payment is bad as being a fraudulent 
preference, or if a decree is passed, or if a transfer is made 
which comes within the mischief of S. 54, the Official Receiver 
is entitled to proceed against such person who has obtained 
the benefit, and his right is not taken away by the mere fact 
of a decree having been passed. In the case of a mortgage, 
therefore, there is no reason to hold that the passing of a 
decree would stand in the way of the Insolvency Court pass- 
ing an order under S. 53. The order of the Insolvency Court 
under S. 53 would be binding upon the parties ; and the ordi- 
nary Civil Court would therefore not be able to execute the 
mortgage decree passed by it. The proper course, in cases 
where a civil suit is ‘pending on a mortgage and where the 
Official Receiver applies to the Insolvency Court for a declara- 
tion that the mortgage is bad under S. 53 would be to have 


the proceedings in the suit stayed till the disposal of his 
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application by the Insolvency Court. It would save time 
and trouble: if the proceedings in the civil suit are stayed 
pending the disposal of the application under S. 53. But the 
application must be made either to the Court in which the”. 
civil suit is pending or to a Court which has power to stay 
the proceedings in that suit. There is no warrant either 
in law or in practice for the contention that the presentation 
of.an application tb the Insolvency Court for an order under 
5. 53 takes away the jurisdiction of the Civil Court to proceed 
with the suit of a secured creditor. 

Under S. 4 of the Provincial Insolvency Act, the Court 
is given wide powers to try all questions which the Court may 
deem expedient or necessary to decide for the purpose of do- 
ing complete justice or making a complete distribution of pro- 
perty. Though the Insolvency Court has such wide powers, 
neither S. 4 nor any other section of the Insolvency Act takes 
away the jurisdiction of the ordinary Civil Court to try a 
suit instituted by a mortgagee against the insolvent: The 
scheme of the Act is to exempt the secured creditors from the 
operation of the Act unless they choose to come in under 
S. 47. This does not, mean that a mortgage cannot be set 
aside as being void under S. 53.‘ Similarly the jurisdiction 
given to an Insolvency Court under Ss. 53 and 54 cannot take 
away the jurisdiction of the ordinary Civil Court to entertain 
a suit at the instance of a mortgagee, or proceed with such a 
suit already instituted by reason of the pendency of the 
insolvency proceedings. 

In the result the appeal fails and is dismissed with costs. 

Wallace, J.._The point in this case is whether, when 
a mortgage has been attacked by the Official Receiver in insol- 


yency proceedings under S. 53 of the Provincial Insolvency 


Act as a voidable transfer, the Civil Court in which the mort- 
gagee is suing his insolvent mortgagor represented by the 
Official Receiver,to enforce that mortgage must or should 


‘stay proceedings therein and hold that suit as subject to’ the 


decision which will be given in the insolvency enquiry. Be- 
fore us the appellant went so far as to contend that the Civil 
Court lost jurisdiction to continue the civil suit whenever the 
Official Receiver had initiated proceedings in the Insolvency 
Court, which would imply that the proper order is not so 
much a stay of trial as a dismissal of the suit, since if the 


Civil Court lost jurisdiction to go on with the trial, it equally 


lost jurisdiction to pronounce a judgment in the suit. On 
the other side it was contended that the scope of the two 


pray 
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proceedings is so essentially different that the Civil Court does 
not lose jurisdiction and that there is no reasonable ground 
for staying its hand. 


The theory that a Court may pendente lite be deprived 
of jurisdiction by some proceeding in some other Court is 
somewhat startling and would require very strong reasons 
for support. The appellant appeals to S. 28, sub-section 2 
of the Provincial Insolvency Act, which says, “ On the making 
of an order of adjudication, no creditor to whom the insolvent 
is indebted in respect of any debt provable under this Act 
shall during the pendency of the insolvency proceedings have 
any remedy against the property of the insolvent in respect 
of the debt, or commence any suit or other legal proceeding, 
except with the leave of the Court and on such terms as the 
Court may impose.” To begin with, this does not in terms 
prohibit a continuation of a suit already begun, and if the 
sub-section is to be applied to such a case, then such a con- 
tinuation must come under the general head of remedy against 
the property of the insolvent. This I doubt*very much. It 
has been held that the leave here contemplated must be 
obtained before the suit is filed and cannot be granted after 
the suit is filed. [See In re Dawarkedas Tejbhandas (3). 
If so, then leave cannot be given to continue a suit already 
filed. But assuming without deciding that the general policy 
of the Act will support such an interpretation, the creditor 
who is estopped by the sub-section is one whose debt is prov- 
able under the Act, and the sub-section is subject to sub-sec- 
tion (6), “ Nothing in this section shall affect the power of 
any secured creditor to realise or otherwise deal with his secur- 
ity, in the same manner as he would have been entitled to realise 
or deal with it if this section had not been passed.” Do these 
two clauses prohibit or permit the secured creditor 
to continue or commence a suit on his security 
during the pendency of the insolvency proceedings ? 
As 1 have said, the point should not be found 
against the bona fide litigant unless it was obviously the inten- 
tion of the statute to deprive him of his ordinary civil 
remedies. | 

It will be noted first that the prohibition announced is 
not absolute but discretionary with the Court. Therefore 
the leave of the Court may be given to a mortgagee to com- 


mence or continue his mortgage suit pert passu with the pro- 
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ceedings under S. 53 of the Act, which clearly implies that 
there can be no inherent conflict of jurisdictions. - It would 
be absurd to lay down that the Court may give leave to conduct 
a proceeding wholly without jurisdiction. The terms of 
sub-section (6) are quite general and there is no reason to con- 
clude that the section as a whole was intended to deprive a 
secured creditor from enforcing his security. The general 
policy of the Act does not deal with the secured creditor. He 
may or may not choose to come on the schedule of creditors. 
He has the option (see S. 47) of coming in or enforcing his 
security, and the’ Official Receiver is in the case of a bona fide 
mortgage bound by it, apart from the insolvency proceedings 
altogether, because none of the mortgagee’s interest really 
vests in him at all, and the Official Receiver is bound to dis- 
charge a bona fide mortgage debt even when the mortgagee has 
not come ‘on to the schedule. [See Shridhar Narayan v. 
Aimaram Govind (4), Shridhar Narayan v. Krishnan 
Vithozi (5), Sheora; Singh v. Gauri Sahai(6)and Haro Pria 
Dabia v. Shama Charan Se#(7)]. In the last case it was held 


_ that a judgment-creditor holding a decree for sale on a mort- 


gage is entitled to enforce that decree whether or not his debt 
is on the schedule. This is wholly opposed to the appellant’s 
theory that S. 28 would bar a secured creditor from such a 
remedy. The case in Gauri Dait v. Shankar Lal (8) is not 
in point as it was not a case of a secured creditor. It is hard- 
ly likely that the legislature would intend to prohibit a judg- 
ment-creditor from enforcing a right which binds the insolvent 
and therefore the Official Receiver and all the other creditors. 
If, therefore, S. 28 does not prohibit a bona fide mortgagee 
from enforcing his mortgage right during the pendency of the 
insolvency proceedings, it is difficult to see why the mere fact 
that the Official Receiver is attacking the bona fides of the 
mortgage should bring S. 28 into operation. S. 28 itself 
draws no such distinction. If in terms it does not apply to 
a bona fide mortgagee, it does not apply to any mortgagee. | 
hold therefore that S. 28 (2) is subject to sub-section (6) and 
that sub-section (2) does not in any way affect the right of a 
secured creditor to proceed with his suit tq enforce his security. 
S. 4 of the Provincial Insolvency Act does not help the 
appellant. .It is a section chiefly to settle questions of title to 
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property between the debtor and a third party. Nor does 
9. 41 of the Indian Evidence Act assist in view of the limited 
nature of the enquiry under S. 53. The decision in Mariappa 
Pillai v. Raman Cheitiar (1) also does not really help the 
appellant. I do not think that that decision laid down any- 
thing more than that the Civil Court has no jurisdiction to de- 
cide a matter which falls to be decided under S. 53 of the Pro- 
vincial Insolvency Act, that is, it cannot annul in favour of 
creditors a transfer of the nature set out in that section. The 
case in Official Receiver, Tinnevelly v. Sankaralinga Muda- 
liar (2) was not a case of a secured creditor, as specifically 
found at page 530. It was decided on the footing that the vest- 
ing order of the Insolvency Court placed the property of the 
insolvent at once in the hands of the Official Receiver and pro- 
hibited any other Court than the Insolvency Court from deal- 
ing with it inany way. This has no application to the present 
case of a secured debt. 


The matter will be made clear by considering the nature 
of the proceedings under S. 53 which has been ably put before 
us by Mr. T. M. Krishnaswami Aiyar to whom I am much ‘in- 
debted. S. 53 implies an attack by the Official Receiver on 
behalf of the general body of creditors, and the remedy which 
he is entitled to get on proving his case is that the transfer is 
voidable against him and may be annulled by the Court ; that 
is, in the case of a mortgage the property mortgaged will be 
available as the property of the insolvent for the general body 
of creditors, who are entitled to be repaid their debts out 
of it. It does not really affect the relationship of the trans- 
feror and transferee as mortgagor and mortgagee. For 
example, if the property is sold by the Official Receiver and 
the creditors and costs are fully paid out of the proceeds and 
there is a surplus remaining, that surplus belongs prima farte 
to the transferee and not to the transferor, and is his unless 
the transferor has by appropriate proceedings established his 
right to it. The proceedings under S. 53 will not establish 
that right. Clearly in these proceedings the Official Receiver 
cannot represent the debtor. Otherwise he would have to 
admit the transfer usless the debtor could challenge it extrane- 
ously on some such ground as fraud or undue influence. The 
relationship between the mortgagor and mortgagee remains 
unaffected by any proceedings under S. 53, and the mortgagee 
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is entitled therefore to enforce his mortgage against the mortga- 
gor except so far as proceedings under S. 53 may have held the 
property mortgaged as assets of the mortgagor at the disposal 
of the general body of creditors. 

There is nothing therefore in these proceedings to inter- 
fere with the ordinary suit of the mortgagee to enforce his 
mortgage. Such a suit only declares and enables him to en- 
force his right against his mortgagor and has nothing to: do 
with that mortgagor’s creditors who are not and could not be 
proper parties to such a suit. It is in fact not open to the 
Official Receiver, in the mortgage suit, as the representative 
of the judgment-debtor, to challenge the validity of the mort- 
gage on any ground which the judgment-debtor himself could 
not put forward. He is not brought on in such a suit as re- 
presentative of the creditors at all. Obviously, for example, 
he could not challenge the passing of the consideration as that 
is not a point relevant to that suit, and the frame and scope of 
the suit cannot have been altered merely because the Official 
Receiver has been brought on as representative of the judg- 
ment-debtor. The Ofhcial Receiver does not carry into that 
representation his character as representative of the creditors. 
The decree in the mortgage suit, if in favour of the mortgagee, 
will still be enforceable except so far as the proceedings under 
S. §3 have debarred him from recovering the whole of the pro- 
ceeds for himself, and if, for example, in the proceedings under 
S.°53 the Court finds the alienation good to any extent, and 
upholds it to that extent, or rather does not challenge the mort- 
gage right to that extent, then the mortgagee will become a 
creditor of the insolvent estate on the foot of his mortgage to 
that extent.. Jf the mortgagee’s suit is dismissed, then the 
property vests in the Official Receiver who is on record in his 
suit as representative of the mortgagor. Similarly, if the 
proceedings under S. 53.are dismissed, the mortgage suit is 
unaffected ; if they are upheld, the mortgagee’s rights against 
his mortgagor are subject to the result of the order against 
him under S. 53. The two Courts are in fact deciding differ- 
ent questions in relation to different parties and there is there- 
fore no question of concurrent or conflicting jurisdiction on the 
same point. 

| There is no reason therefore why the mortgagee’s suit 
should be stayed because proceedings under S. 53 are filed or 
pending. The result of such proceedings would affect only 
the execution of the decree 1 in the mortgage suit, since the mort- 
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gagee cannot be.permitted to sell the property for himself if 
there is an adverse order under S. 53. The real conflict in 
the two proceedings does not materialise until the question 
arises, who is to sell the property ? Then the decision in the 
proceedings under S. 53 will bind the mortgagee by force of 
S. 4 of the Provincial Insolvency Act and the sale will ba by 
the Official Receiver and the proceeds must be primarily hild 
at the disposal of the Official Receiver. As the Official Receiv 
is already a party ex hypothesi to the mortgage suit, there will 
be no trouble about that. It would be the duty of the Court 
executing the mortgage decree to give effect under S. 4 of the 
Provincial Insolvency Act to the decision in the insolvency en- 
quiry. The principle that the interest of the particular cre- 
ditor must give way to that of the general body of creditors 
is thus not in danger. 

I agree therefore with my learned brother that there is 
no reason shown for stay of the civil suit and agree in the 
order proposed by him. 

A.S. Appeal dismissed. 


In THE HIGH COURT OF JuDICATURE AT MADRAS. 


PRESENT :. SIR Victor Murray Coutts TROTTER, 
Chief Justice, AND Mr. JUSTICE KRISHNAN. 


B. Parthasarathy Chetty & Co. ... Appellanis* (Defts.) 
Vv. 
T. M. Gajapathi Naidu& Co. ... Respondents 


Cextract—Sale of geods—Breach im accepting goeds—Re-sale in pursuance 
of term m the contract—Fall in prices—Suil fer less incurred ex re-sale—Goeds 
seni nol corresponding to goods ordered—Effect of—Rights of parties. 

The defendants commissioned the plaintifs to get them fireworks from 
Europe and the contract provided that the bills for the same should be accepted 


on presentation and paid at maturity. Then followed a clause, “Should we | 


teil to accept the bills we hereby authorise you to dispose of the goods on our 
account and risk without notice and we bind ourselves to make good any loss 
or deficiency that may arise from such sale.” The defendants refused to 


‘accept certain drafts and thereupon the plaintifs took possession of the goods . 


and sold them after about a year, by which-time the prices had fallen down. 
They then sued the defendants for the lom incurred by such re-sale. 

It appeared from the evadence that while the order was for three lots each 
ot a different sort specified in the contract, all the goods actually sent ware 
ot the same sort. Held, (1) the plaintiffs were not justified in unreasonably 
‘delaying before they re-sold the goods; and (a) before they could substantiate 


a claim for loss incurred on re-sale, they must show that the goods which they 
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purported to re-sell and had re-sold were goods which the defendants would 
have been obliged to take under the terms of the contract but failed to do so. 
Bratthwoaste’s case, L. R. (1905) 2 K. B. 543 considered. 

On appeal from the judgment of the Hon’ble Sir Walter 
Salis Schwabe,Chief Justice, dated the 11th October, 1922, and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 162 of 1921. 

K. Rajah Atyar, P. Krishnamachari and F. Krishnan for 
appellants. | 


F. C. Gopalaratnam for respondents. 


The Court delivered the following 

JUDGMENTS : The Chief Justice : If I had not the 
misfortune to differ from my learned predecessor who tried 
this case, I should myself have thought this matter to be a rea- 
sonably clear one. The plaintiffs are persons who were buying 
goods from foreign merchants in Europe on the demands of 
persons in the position of the defendants and in this case the 
defendants commissioned the plaintiffs to get them some fire- 
works from Europe on certain conditions. The contract is 
a confused document but the clauses that we are primarily con- 
cerned with apparently are reasonably clear. The contract 
provided for the drawing of bills against invoices and I will 


take it for purposes of argument that this was in effect a C. I. 


F. contract. The invoices came to hand with the documents 
and drafts attached. The terms of payment are these : “We 
authorise you to draw upon us for the total amount of invoice 
at the sight mentioned below at current rate of exchange and 
such bill or bills we hereby bind ourselves to accept on pre- 
sentation and pay at maturity.” That is the material clause. 
Then lower down comes this, “ Should we fail to accept or to 
pay at maturity such bill or bills or to pay cash as before agreed 


. we hereby authorise you to dispose of the documents or goods 


either by private sale or by public auction on our account.” 
The contract was on the 6th May, 1920 and the goods came 
through in about the following October and the specification 
of the goods provided for by the contract was “ 30 cases of 
wonder candles, offer No. 383, each label 10 cases, in all three 
designs.” Then there was a further order for five lots of two 
cases of different classes of goods and we are only concerned 
with one of these because the others were not shipped. The 
contract provides that the plaintiffs are to be at liberty to exe- 
cute the order in something less than its entirety. The invoices 
specify the two cases of goods as “ wonder candles coloured 
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as per my .offer 383, 9cm.’ burning” and the 30 cases as 
“ wonder candles ‘(electric sparkles) white as per my offer 
383, 9"cm. burning.” The defendants were obviously bound on 
receipt of the shipping documents, if they were in order, to 
accept the drafts that were forwarded through the Mercantile 
Bank. ‘They refused to do so and they justified their refusal 
on the ground that the invoice was silent as to the provision 
that the 30 cases should have been divided into three lots of 
IO cases each containing a different design and that that ought 
to have appeared on the face of the invoice. This case has 
been discussed on the footing that that was not a reasonable 
rejection and that there was nothing in the invoice to warrant 
them in refusing to accept the drafts. Therefore the position 
was that on the date when they refused to accept these drafts 
in October they were in breach and the defendants have 
been sued for the consequences of that breach. ‘The goods 
were taken over by the plaintiffs and in August, 1921, they were 
sold, and sold at a very great drop in value. In the first 
place, it is very evident that the plaintiffs could not possibly go 
on indefinitely holding goods of this kind, goods of a perisha- 
ble nature and goods which are only in vogue at certain ‘sea-, 
sons in the year, and apparently the season in India is not very 
different from the season in England, the months of November 
and December. But there was a much more fundamental 
flaw in the plaintiffs’ goods than that. It proved on the evi- 
dence that satisfied the learned Chief Justice to be a fact that, 
when the goods were examined, instead of being divided into 


three lots each with a different label specified in the contract,, 


all the 30 cases were the same. The finding of fact is chal- 
lenged by the plaintiffs-respondents. But we have gone 
through the evidence very carefully. Mr. Gopalaratnam has 
taken us through it__and our opinion is that the only witness 


who is clear or specific about the matter and who seemed to. 


know what he was talking about is D. W. 6, Govindasami 
Chetti, who is quite explicit and the more he was cross-examined 
about it the more clearly did he adhere to the story that he 
gave that he had seen all these goods and that they were all 


marked with the same*labels. It is suggested that the state. 


of the law about the sale of goods is this, that, if there is a 
breach of contract which is unwarranted and cannot be support- 
ed the buyer who rejects the goods cannot be heard to say there- 
after that in truth and in fact the goods were in such a state as 
would Rave justified him in rejecting them on the actual ground 
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of their quality even though he took and falsely took some 
other ground of rejection. That may or may not be a scope of 
Braithwaite’s case (1), and I note Lord Sumner in the 
House of Lords while confining Braithwaite's case strictly to 
that case seemed very doubtful as to whether even that was not 
too wide a proposition to put forward. But I notice that in 
Braithwatte’s case when it came to the measurment of dama- 
ges it is clear that the inferior quality of the timber in that case, 
though it was not allowed for the defence to say that it en- 
titled them to reject and that therefore there could be no da- 
mages, was clearly taken into account, and having ascertained 
the diference between the market and contract price, allowance 
was made for the deficiency of the quality of the timber ten- 
dered. What is the position in this case? In this case, the plain- 
tiffs claim not damages based on the market price in which case 
the principle of Braithwaite's case (1) might intervene to pre- 
vent Mr. Grant saying, “ Oh, you cannot get any damages 
here because your goods were not only not as warranted but 
there was a complete breach of the condition of description 
and you were in fact selling other goods.” Let it be assumed 
that Bratthwatte’s case(1) would carry Mr. Gopalaratnam so 
far and Mr. Grant could not set up that defence. But here 
there is no claim for the difference between the market price 
and the contract price. The claim here is in the terms of the 
contract. We sold the goods and we could debit you with the 
loss that we suffered, the difference between the actual sale 
price and the contract price. What is the clause? The 
clause is this, and | am quoting only the material words:: 
‘ Should we fail to accept the bills we hereby authorise you to 
dispose of the goods on our account and risk without notice 
and we bind ourselves to make good any loss or deficiency that 
may arise from such sale.” What does that mean? It 
means that if the defendants default in accepting the bills, the 
plaintifis have the power to re-sell all the goods. What is 
meant by the goods ? Obviously the goods that correspond- 
ed to the description in the contract. Supposing that instead 
of being filled with freworks the cases were filled with 
shavings, is it possible for a moment fo say that the plain- 
tiffs can go into the market and sell the shavings and ther come 
down on the defendants for the price of the fireworks ? We 
should clearly be exceeding the scope of the doctrine in Braith- 
waite’s case (1) if we should give effect to so absurd a conten- 





1 LR (1905) 2 K, B. 5443. 
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tion. The plaintiffs have elected to open their mouth for a 
wider remedy and they have got to prove that the goods that 
they sold were goods which they delivered or were prepared 
to deliver in conformity with the contract. Had they sued 
for the diference between the market and contract price, | think 
it would be quite possible to state, “ Yes. You must get that 
and you need not prove that the goods really corresponded to 
what was contracted for. But of course you will have to 
make allowance for any loss of value caused by the breach of 
condition, although it is not available as a weapon for the 
rejection of the goods in soto.” It is only fair to observe 
that the learned Chief Justice did apparently find as a fact that 
the goods tendered were just as good as the goods contracted 
for. In that case it might be that if they had sued for the 
difference between the market price and the contract price and 
proved it they would have got some damages. However I 


do not think they would have got very much because the only 


evidence that was called in went all to show that if the goods 
had been re-sold on the date of breach or shortly afterwards, 
far from having depreciated in value, they had appreciated. 
However, that was done and we cannot allow the plaintifs to 
to start a wholly new case on a different basis at this stage. We 
must, therefore, hold that the plaintiffs have failed to prove 
their case, that they were not justified in unreasonably delay- 
ing before they re-sold the goods in any event and that further 


im law, before they could substantiate a claim of this nature. 


and on this ground they must show that the goods which they 
purported to re-sell and had re-sold were goods which the de- 
fendants would have been obliged to take under the terms of 
the contract but failed to doso. ‘The appeal must be allowed 
with costs here and below. 

With regard to the twe cases, they stand on exactly the 
same footing as the others because there never was any oppor- 
tunity given to see whether the goods on the market would 
have involved any loss at all and the evidence is just the same 
as with regard to the other-cases. The plaintiffs cannot leave 
their case in a state of nebulous conjecture. On this part of 
the case also the plaintiffs fail. . 

Mr. Grant does not press the counter-claum. The counter- 
claim will stand dismissed with costs in the appeal. 

Krishnan, J. J agree and have nothing to add. 


T. S. V. Appeal glowed, 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT Sm Vicror Murray Coutrs TROTTER, 
Chief Justice AND MR. JUSTICE KRISHNAN. 


Lanka ‘Tulasamma ... Appellant* (Plaintif) 
v. 
Guntupalli Venkata Subbayya and í 
others ... Respondents (Defendants). 


Trustec—Mixing up of trust funds with private funds—Claim by cestui que 
irust—Plea of trustee to funds as hts oxvm—Onus of proof of—Quaxtum—Rule 
as to—Applicability to persons ta position of acceuntabstty as trustee. 


Where a trustee, or a person who puta himself in the same position of 
accountability as a trustee, such as an executor de som tert, by virtue of his 
intermeddling with the estate, is proved to have amalgamated moneys of the 
testator with his own, and especially if he can reasonably be suspected of 
having destroyed the evidence which would otherwise be available to separate 
the two estates, then he is called upon to account for all the sums thai he 
alleges to be his own and to prove his ownerabip in them. Where there has 
been such an amalgamation the burden will be passed from the person in the 
position of a cestui que trust. 


Appeals against the decree of the Court of the Additional 
Subordinate Judge of Guntur in O. S. No. 40 of 1918 (O. S. 
No. 49 of 1918 on the file of the Temporary Sub-Court, 
Guntur). 

K. Kameswara Rao for plaintiff. 

V. Suryanarayana for respondents. Mi 

“The Court delivered the following KI 


JUDGMENTS : Chief Justice Appeal No. 205 
of 1921 : The question that arises in this appeal is that raised 
by the twelfth paragraph of the memorandum of appeal. This 
was a suit brought by Narasayya’s widow to reclaim certain 
properties and choses in action as being part of her husband’s 
estate though actually in the hands of the defendant, the plain- - 
uft in the adoption suit. ‘The son-in-law, to use a term that 
will cover him in both the suits, has admitted at page 322 of 
the record that he adopted a course of business which resulted 
in his mixing up moneys which he contends are his own with 
magneys which in some cases he himself says are, and in other 
cases which are alleged by the other sidé to be, moneys belong- 
ing. to the estate of Narasayya. It also appears from 
page 316 of the record that there are the gravest reasons to 
suspect, as the learned Judge suspected, that the son-in-law 
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after the death of his father-in-law had suppressed documen- 
tary evidence in the shape of account-books which might have 
thrown light upon.the question as to whose estate these various 
suggested items in the account belonged to. 


The learned Judge appears not to have had his attention 
drawn to the authorities applicable to a case of this nature. 
He took the view that the plaintiff having claimed certain 
specific items of property was bound to give evidence with re- 
gard to each item sufficient to make a prima facte.case that the 
particular item belonged to the estate of her deceased husband. 
As we understand the authorities, that is not the law. The 
law appears to be this, and it has been settled by a long chain 
of authorities both in England and in this country : where. a 
trustee, or a person who puts himself in the same position of 
accountability as a trustee, such as an executor de son tort, by, 
virtue of his intermeddling with the estate, is proved to have 
amalgamated moneys of the testator with his own and especial- 
ly if he can reasonably be suspected of having destroyed the 
evidence which would otherwise be available to separate the 
two estates, then he is called upon to account for all the sums 
that he alleges to be his own and to’ prove his ownership in 
them. That was laid down in the leading case of Lupton v. 
White (1) and the head-note is this : “ Agent, or Bailiff, con- 
founding his principal’s property with his own, charged with 
. the whole ; except what he can prove to be his own ; and, in 
this instance, the case of a breach of the terms, upon which the 
Court dissolved an injunction, the inquiry was directed with 
costs.’ That is clear authority for the proposition that, 
where there has been such an amalgamation the burden will 
be passed from the person in the position of a cestui que trust . 
That has been ‘consistently followed in the English Ciurts of 
Equity, and a comparatively recent application of it will be 
found in the case of In re Oatway: Hertslet v. Oatway (2) and 
the doctrine is by no means unknown to India. It was follow- 
ed in two cases in this Court which have been cited to us__Ma- 
galuri Garudiah v. Narayana Rungiah (3), a decision of 
Sir Charles Turner, C. J., and Muthuswami Aiyar, J., 
and more recently in a case -decided by Benson and 
Sundara Aiyar, JJ, Burugapalik Sriramulu v. Nandigam 


Subbarayudu and others (4). In those cases the 
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principle laid down by Lord Eldon has been fully recognis- 
ed and acted upin, viz., that the onus of proof clearly rests 
on the person responsible for confounding the two funds and 
thereby rendering identification difficult on the plaintiff's part. 


We therefore think that this case must be referred back 
for a finding in accordance with the view of the law that we 
have laid down, namely, that this man must prove that all the 
items enumerated in paragraph 16, sub-paragraph 4 of the 
judgment belong to himselt, the burden being on him. There 
is general evidence to lead to a very strong suspicion that this 
man has got into his hands some considerable portion of the 
deceased man’s estate. There is evidence that it was a large 
estate at one time, and there'is evidence that just a few years 
before his death it amounted to Rs. 40,000. And there are 
available sources of evidence which are not before us but can 
be ‘resorted to by the learned Judge in the Court below as to 
how much of that estate is now left in the hands of the widow. 
lf there is a deficit after taking into account the sums of money 
recovered by.the Receiver, then the burden will lie upon the 
defendant. The general principle is clear that this man must 
show that those items which he alleges to be his own moneys 
belong to him. It is no great hardship in this case, because 
the debts are mostly evidenced by promissory notes and it can- 
not be very difficult, if his.case is a true-one, to rebut the pre- 


sumption that they are really notes taken by him in respect of 


moneys due to Narasayya’s estate, by proving that he himself 
lent the money at a particular date, that it was his own money 
and that the negotiable security was given to him to secure a 
debt due to himself and to nobody else. The case must go 
back for a-finding with regard to those items with the onus of 
proving that they are his cast upon the défendant. Both 
parties can adduce fresh evidence. Finding will be returned 
in three months. Ten days will be allowed for objections. 

Appeal No. 393 of 1923 This appeal is withdrawn and 
is dismissed with costs (no Vakil’s fee). The respondent will 
also get her costs in C. M. P. No. 1348 of 1923. 


Krishnan, J. —l agree. l oe 
A. S V. _ Finding called for. 
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[FULL BENCH. ] 
In THE HIGH Court or JUDICATURE aT MADRAS. 
PRESENT Sır Vicror Murray Coutts TROTTER, Chief 
Justice, MR. JUSTICE SPENCER, MR. JUSTICE KUMARASWAMI 
SASTRI, Mr. JUSTICE BEASLEY AND MR. JUSTICE SRINIVASA 
AIYANGAR. 


Ramakrishna Atyar TE Petitioner” (Petitioner) 
: U, 
Sithai Ammal . Respondent (Counter-Petitioner). 


Criminal Procedure Code, 5. UASI of—Sanction given 
and complaint fled before isi September, 1923—Revecation by District Magis- 
trate—Jurisdiction—Change in lew—If affects aggrieved pariy—Substantioe 
right and matiers of precedure—General Clauses Act, S. 6. 

A Sub-Magistrate gave sanction to X to prosecute Y for an offence under 
8. 211, Indian Penal Code and on the basia of the same a complaint was filed 
before rst September, 192$, when the Criminal Procedure Code Amendment Act 
came into force. Subsequent thereto, the District Magistrate on 2 petition pre- 
sented by Y disallowed the prosecution by revoking the sanction. Held, the 
District Magistrate had jurisdiction to revoke the sanction, as Y had a right 
under the old Code to get the sanction order revoked by appealing to 2 superior 
tribunal. Soch 2 right cannot be taken away by any change in the law as 
laid down in the amending Act. It was not a matter of mere procedure, but 
a substantive right to invoke the aid of a higher tribunal and under the wej- 
established rules of construction, such a right is not taken away by an amend- 
ing Act. 

Held also, 8. 6 of the General Clauses Act laid down the same principle. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the District Magistrate of Tanjore, dated 4th 
May, 1924, in C M. P. No. 2 of 1924 preferred against the 
order of the Court of the Stationary 2nd class Magistrate of 
Kumbakonam in M. C. No. 9 of 1923. 


This case came on for hearing in the first instance before 
the Hon'ble Sir Victor Murray Coutts Trotter, Chief Justice, 
and the Hon’ble Mr. Justice Madhavan Nair, and was ordered 
by the Court to be heard by a Full Bench. 


S. T. Srintvasagopalachariar for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

JUDGMENTS +The Chief Justice: In this case sia Sub- 
Magistrate of Kumbakonam gave leave to the petitioner be- 
fore us, one Ramakrishna Aiyar, to prosecute the respondent, 


*Cr. R C No. 392 of r924 7th December, 1924. 
(Cr. R. P, No. 329 of 1924.) 
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a woman called Sithai Ammal under S. 211 of the Indian Penal 
Code for bringing against him a false charge of dacoity. The 
respondent thereupon went before Mr. Shield, who was the 
then District Magistrate of Tanjore, and he passed an order 
on the 11th September, 1923, the new Code of Criminal Pro- 
cedure having come into force on the 1st of the month. The 
learned District Magistrate came to the conclusion that there 
was nothing for him todo. He was asked to revoke the sanc- 
tion and he said: “I am not going to revoke the sanction, 
there is nothing in it.” It is admitted that the 
complaint had been fled before the ist of 
September, 1923. In that view we have found from the records 
it was wrong but that being his view and he presuma- 
bly ‘not being properly instructed on the facts he supposed 
that no complaint had been filed before the new statute came 
into operation. He first outlines the procedure relating to 
such a complaint and says it would be regulated by the new 
Code. In point of fact, as we have already said, he was mis- 
informed about that and the complaint had in fact been filed 
before the coming into operation of the new Code. Mr. Shield 
having done nothing, the matter was brought before his succes- 
sor as District Magistrate of Tanjore, Mr. Hood, and Mr. 
Hood, after pointing out the incorrect assumption on which 
his-predecessor had acted, disallowed the prosecution and re- 
voked the sanction that was granted, rightly holding that he 
was not revising the order of his predecessor Mr. Shield, be- 
cause the petition was not considered by Mr. Shield and there 
was no order of Mr. Shield to revise. It is now sought to be 
said before us that that action of Mr. Hood was illegal and 
without jurisdiction and that the sanction granted by the second 
class Magistrate of Kumbakonam must stand. It is best to 
begin with a.citation.of the material sections of the old and 
new Codes. Under the old Code of Criminal Procedure, 
S. 195, the machinery for dealing with certain offences of which 
the one in question in this case was one that, before the prose- 
cution could be launched, it was an essential condition precedent . 
either that the previous sanction of the Court should have been 
obtained obviously by one of the parties, ôr that the Court 
should suo motu make a complaint, and by sub-section (6) it 
is: provided that 

“ any sanction given or refused under this section may be revoked or grantec’ 


by any authority. to which the authority giving or refusing it is subordinate ; 
and no sanction shall remain in force for more than six months from the date 
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on which it was given, provided that the High Court may for good cause ahown 
extend the time.” 


The new Code envisages an entirely different state of 
things and for all practical purposes it abolishes sanction en- 
tirely. It provides a substitute, for the condition precedent 
is not to be sanction but a complaint in writing by, the Court 
before which such proceeding as the matter arose out of is. 
tried.or by the Court to which the Court is subordinate. The 
argument put before us is this, that as the complaint in this 
tase was filed before the coming into operation of the new Code 
and as the sanction required by the old Code was dispensed with 
and abolished by the new Code, therefore it abolished the 
power to revoke the sanction which was conferred by 
the old Code ; and it is said that that must be so, because this 
power to invoke the Court to interfere with the sanction of the 
Court below ‘is not a right vested in anybody 
but a mere matter of procedure. That undoubtedly 
was definitely held by a bench of this Court im 
Nataraja Pillai v. Rangaswami Pillai (1). It is said that 
there is another authority in favour of the present appellant, 
which is Sesha Aiyar v. The Public Prosecutor (2). We do 
not think that that decision under the circumstances in which 
it was given really applies to this case at all, because it is 
quite apparent from the concluding sentences of Mr. Justice 
Krishnan’s judgment, which was the only one that was pro- 
nounced in the case, that the Court was under the misapprehen- 
sion that the prosecution, in that case had been launched after 
the new Code came into force. That is a supposition which 
we now know to be wrong and we are not prepared to say that 
we should differ from the decision in the case ; but as it was 
based on an incorrect supposition, the decision is not really be- 
fore us and does not give us any assistance one way or the 


other. 


What are the principles guiding such matters as this ? 
The line of distinction is very clearly laid down in a series of 
English cases of great authority which we respectfully follow 
and the distinction drawn is between a matter of substantive 
right and a matter of mere procedure. The main cases that 
have been referred to are Gardner v. Lucas (3) and Attorney- 
General v. Siller (4). 

1. (1923) ILR 47 M 384246 MLJ 274 a (1923) 19 L W 468. 
3. (1878) 3 A C 582, 4. (1864) r H LC 704. 
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Their Lordships in Gardner v. Lucas (3) lay down the 
general principle that rules of procedure are always retrospect- 


ive in their operation, aii there is good reason why they 
should not be. l 


Lord Blackburn says = 
z “The general rule not merely of England and Scotland but, I believe, of 
every civilised nation is expressed in the maxim Nevo comstiiutie fuiwris 
formam impowers debet nom practeritis.’”’ 

Prima facie any new law that is made affects future tran- 
sactions, not past ones. Nevertheless, it is quite clear that 
the subject-matter of an act might be such that though 
there were not any express words to show it, it might be retros- 
pective. For instance, | think it is perfectly settled that, if 
the legislature intended to frame a new procedure, instead 
of proceeding in this form or that, you should proceed in an- 
other and a different way, clearly them by-gone transactions are 
to be sued for and enforced according to the new form of pro- 
cedure. Alterations in the form of procedure are always re- 
trospective unless there is some good reason or other why they 
should not be. Then again I think that, where alterations are 
made in matters of evidence, certainly upon the reason of the 
thing, and I think upon the authorities ano those are retros- 
pective, whether civil or criminal. 


But where the effect would be to alter a transaction already 
entered into, where it would be to make that valid which was 
previously invalid, to make an instrument which had no effect 
at all, and from which the party was at liberty to depart .as 
long as he pleased binding, I think the prima facie construction 
of the Act is that it is not to be retrospective and it would re- 
quire strong reasons to show that is not the case. The Lord 
President has put instances which show the reason and object 
for this ruling ; we must apply the ordinary rule in consider- 
ing statutes and say it is not retrospective for such a purpose 
as this, there being no evidence of an intention upon the face 
of the language to make it retrospective.” 

The other rule is best illustrated by the decision of the 
Privy Council in Colonial Sugar Refining Co. v. Irving (5) 
That was a case in which the opinion of their Lordships was 
delivered by Lord Macnaghten and he lays down the principle 
in a language so clear that I cannot possibly do better than. 
adopt it. 


5. (1905) AC 465. 
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“As regards the general principle applicable to the case there was 
no controversy. On the one hand it was not disputed that if the matter in 
question be a matter of procedure only, the petition is well founded. On the 
other hand if ig be more than a matter of procedure, if it touches a right in 
Caistence at the passing of the Acts, it was conceded that, in accordance with 
n long line of authorities extending f from the time of Lord Coke to the present 
aay, the appellants would be entitled to succeed. The Judiciary Act is not 
ictrospective by express enactment or by necessary intendmente And there- 
fore the only question is, waa the appeal to His Majesty in Council a right 
vested in the appellants mt the date of the passing of the Act, or was it a mere 
matter of procedure? It seems to their Lordships that the question does not 
admit of doubt. To deprive a suitor in a pendency action of an appeal to a 
superior tribunal which belonged to him as of right is a very different thing 
from regulating procedure. In principle their Lordships see no difference 
between abolishing an appeal aldogether and transferring the appeal to a new 
tribunal. In either case there is an interference with existing rights contrar, 
to the well-known general principle that statutes are not to be held to act 
1etrospectively unless a clear intention to that effect is manifested.” 

There is one other passage which I should like to quote 
and it is from a judgment of Lord Westburn in the well-known 
case of Attorney-General v. Siller (4) and it is quoted in 


Stroud’s Judicial Dictionary, 2nd Edition, Vol. I, at page 98 : 

“The right of appeal is only by statute. It is not in itself a necessary part 
ot the procedure in an action but is the right of entering a supreme Court and 
invoking its aid and interpositions, to redrese the error of the Court below. It 
ecems absurd to denominate this paramount right part of the practice of the 
inferior tribunal.” 


Now turning again to the Indian authorities what do we 
find ? The learned Judges in Nataraja Pillai v. Rangaswami 
Pillai (1) seem to me to base their observations on the follow- 
ing passage in the judgment of Sir Arnold White, C. J., in 
Bapu v. Bapu (6) -. 

“We think, however, that the power conferred on this Court by 8. 195 (6) 
ot the Criminal Procedure Code is not a part of the appellate and revislonal 
jurisdiction of this Court conferred by Chapters 31 and 32 of the Code of Crimi- 
nal Procedure. ” 

It follows therefore it was concerned with the question of 
what was the proper procedure. However, the matter is not 
directly before us, though Sir Arnold White, C. J., was quite 
right in thinking, that the power conferred was not a part of 
the appellate revisional Jurisdiction under Chapters 31 and 
32 of the Code. | But that is not the question we have to 
determine. The question we have to decide is whether this was 
a right of entering the superior Court and invoking its aid and 
interposition to redress the error of the Magistrate’s Court 
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6. (1912) ILR s9 M 750 at 768 :22 M L J 419. 
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below and therefore it seems to us that, on principle and those 
very weighty authorities, we ought to hold that this is not a 
case of procedure but it is a case of a real right to invoke the 
aid of a higher tribunal. We are also of opinion that those 
principles are really involved and carried out by S. 6 of the 
General Clauses Act of 1897, because what that section says 
ig this 2. 
“Where this Act or any Act of the Governor-General in Council or Regula- 
tian made after the commencement of this Act repeals any enactment hitherto 
made or hereafter to be made, then, unless a different intention appears, the 
repeal shall not—(a) revise anything not Gm force or existing at the time at 
which the repeal tekes effect; or (b) affect the previous operation of any 
enactment so repealed or anything duly done or suffered thereunder; of 
(c) affect any right, privilege, obligation or liability acquired, accrued or in- 
curred under any enactment so repealed; or (d)................ (£) affect 


any investigation, legel proceeding or remedy in respect of any such right, 
privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid and 
any such investigaton, legal proceeding or remedy may be instituted, continued 
or enforced and any such penalty, forfeiture or punishment may be imposed as 
if the repealing Act or Regulation had not been passed.” 

That is the shortest method of dealing with this matter, 
namely, to base our decision on the words of that section, but, 
as in our opinion a very important legal principle is involved, 
we have thought it better to state that principle with reference 
to the pronouncements of the very eminent Judges whose judg- 
ments we have quoted. Mr. Srinivasagopalachariar conceded 
that, apart from the question of jurisdiction he could not argue 
that Mr. Hood’s order was not right in other respects. 


The result will be that this petition is dismissed. 
Spencer, Kumaraswami Sastri, Beasley, and Srinivasa 


Aiyangar, JJ. We agree. 


Teme Ve Revision Petition dismissed. 
In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : SIR VICTOR Murray Coutrs ‘TROTTER, 
Chief Justice AND MR. JUSTICE KRISHNAN. 
P. Ramiah & Co. ... Appellants* (Defendants) 





v. 
T. R. Sadasiva Mudaliar & Bros. ... Respondents (Phain- 
tfs). 


Limitation Act, Art. 96—Sale of geeds—Shert deltvery—Suit fer refund of 
excess price paid—Limitation when commences—V¥ enders oender an insolorni— 
Effect ef. 


*O S Appeal No. 118 of 1923. roth January, 1925. 
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The defendant who purchased some bales of grey shirtings from another, 
sold the same to the plaintiffs, and ghen the goods went through a long chain 
of changing hands. ‘The ultimate purchaser found that some of the bales did 
not contain the stipulated number of pieces, and on a complaint being made 
to the plaintiffy they sued the defendants for the price of the pieces short- 
delivered. Held, (1) they were liable to pay the price; and (a) the fact 
that their own vendor had become insolyent did not affect the question of their 
liability. Held, also the period of Kmitation was that prescribed by Art. 96 of 
the Limitation Act and not Art. 6a, and limitation commenced to run from 
the date of knowledge of short-delivery. K. M. P. R. Farm v. The Oficial 
assignee of Madras, 43 M L J 142 distinguished. 

On appeal from the judgment of the Hon’ble Sir Walter 
Salis Schwabe, K. C., Kt., Chief Justice, dated the 25th day of 
October, 1925, passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C. S. No. 174 of 1922. 


FV. Radhakrishnayya and A. V. Seshayya for appellants. 


T. D. Srintvasachariar and T. Chakravarthi Aiyangar for 
respondents. 


The Court delivered the following 


JUDGMENTS > The Chief Justice : In this case the 
appellants bought some bales of grey shirtings from one 
Krisbnaji Kesari Mull, a Bombay merchant. They sold them 
to ithe plaintiffs and then they went through a long chain of 
changing hands and, tn the end, some 7 or 8 months after the 
bales had been sold, it turned out that some of them were 
short by 10 pieces ; that is to say, whereas they purported to 
contain 60 pieces they in fact contained only so. 

The learned Chief Justice, my predecessor, who tried 
this case found on the evidence before him that, although only 
3 bales had been opened, the reasonable conclusion of fact was 
that the shortage extended to’the other 5 bales. which were 
exactly of the same size, appearance and description and, with 
that finding which the learned Judge was entitled to come to, 
we do not desire to interfere. There was evidence to support 
it and one knows that to rip up a bale for the purpose of count- 
ing the contents has a most damaging effect upon its value in 
the market. 


There are only two points really argued and they are both 
points of law. It appears that the defendants were unable when 
the mistake was found out to have recourse to their sellers 
because the sellers had gone bankrupt. They may not be able 
to get a dividend. That being so, reliance was placed on a 
judgment of this Court to which I was a party, K. M. P. R. 


P. Ramiah 
& Co. 


9 
Sadasiva 
Mudaltiar 
& Bros. 


Contts 
Trotter, C. J. 
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Firm v. Official Assignee of Madras (1), in which the facts 
were the converse. There, there had been an over-delivery 
of 14 pieces, a delivery which was thought to be one of 
7,000 pieces, but really turned out to be of 7,014 pieces. ,We 
there held that one of the persons in the chain was not 
accountable to his immediate seller because he, in good faith, 
had passed all the 7,014 pieces to his immediate buyer, all 
parties being of the belief that they really were ‘only 7,000. 
Rightly or wrongly we held there and it may be we expressed 
the proposition in too general terms that in such cases redress 


could be had by the plaintiff only if he was able to show that 


-his goods which were not covered by tbe contract, namely, 


14 extra pieces were in the possession of the defendant or that 
the defendant had had the benefit of them. But in Standish 
v. Ross (2) it was held that it was unnecessary to plead any 
such circumstance. ‘It is quite true I had your money in 
my hands but unfortunately you paid them thinking you owed 
the money. I have gone and spent it ‘on a luxury.” That 
was held in Standish v. Ross (2) not to be an answer to the 
claim. But it seems to us that that case has no application 
whatever to a case like the present where the converse is the 
fact, where the seller has failed to deliver to the \buyer that 
which he contracted to deliver ; and it ts unaffected by the 
fact that the-unfortunate buyer has been held liable to a third 
person and the still more lamentable fact that the unfortunate 
seller has got a remedy back only against an insolvent person 
risk to which every commercial man is liable. 


Then a point is raised about limitation. It is said that 
this case falls within Art. 62 of the Limitation Act because it 
is a case of money had and received to the use of the plaintiff. 
No doubt, if one were drawing a pleading in an English Court 
in the approved Bullen and Leake style, after setting out the 
facts which, after all, is the real function of a pleading, one 
would end up by saying “ the money claimed is money had and 
received to the use of the plaintif.” But it does not follow 
that the article is exhaustive, because a later article, Art. 86, 
provides for.a special case of money had and received to the 


. plaintiff's use. Jt runs as follows’: , 
“For relief on the ` 3 years When the mistake 
. ground of mistake becomes known 


to the plaintiff.” 


- 


1. (1922) 43 M L J 142 a. (1849) 3 Ex. R. 527. 


” 
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It specifies that the time when limitation begins to run in P. Kamiah 


; er & Co 
such a case is when the mistake becomes known to the plaintiff. 
lt seems to me that that special article must override the gene- Prarie 
ral provisions of Art. 62 and that it fixes a time when the & Bros. 


plaintifl’s cause of action depends upon the fact that he was eat 
mistaken as different from the time when the mistake was as- Trotter, C. J. 
certained ; or, I suppose, in certain cases it may be that yo 
would have to qualify that by saying “ the time when the plain-\. 
tiff ought to have discovered his mistake if he used reasonable 
diligence.” However, we are not concerned with that here; 
because, having regard to the known habits and customs ‘of \ 
the piecegoods market here, | do not think any Judge would S 
venture to say that nine months was too long a time for the \ 
goods to be passing from hand to hand in their wholesale state 
as bales. It is a well-settled principle on which the English 
Courts have acted for centuries that, in all cases where some- 
thing turns upon a mistake or concealment of fact by the fraud 
or deceit of the other side, the time from which limitation must 
be taken to run is always the time’when it was brought to the 
plaintiff's knowledge that there had been a mistake or a fraud. 
We therefore think that the learned Trial Judge was right on 
all the points in this case and that the appeal must be dismissed 
with costs ; but there will be this modification of the decree__ 
and Mr. K. S. Krishnaswami Iyengar has very wisely accepted 
it because, after all, it is apparently rather a hard case__that 
is, the time from which interest is to be taken to run is not 
the initial short delivery but the time when the demand was 
made upon the defendants by the plaintiffs, t. e. the 24th 
April, 1919. The decree will be modified to that extent, other- 
wise the appeal will stand dismissed with costs. 
Krishnan, JI agree with the learned Chief Justice Krishnan, J. 
that this appeal fails. The first point taken on the facts of 
the case is that it has not been proved that all the 8 bales, in 
each of which a shortage of 10 pieces is claimed by the plain- 
tiff, contained only 50 pieces each and,not 60. It 1s said that 
it is only as regards 3 bales the shortage has been properly 
proved as they were opened and the pieces actually counted ; 
but as regards the other bales there is no doubt whatever that 
the late learned Chief Justice is right in the view he took that 
they should be taken as shown to have contained only 50 
pieces each. One of the bales opened for the purpose of find- 
ing out whether the 6 bales left in the hands of Motilal con- 
tained only so pieces each or 60, was taken at random as a 
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sample bale from the lot and it was found to contain only 50 
pieces. That evidence is quite sufficient to justify the findings 
as regards all the 8 bales. The fact of the shortage is thus 
established. 

The next question is one of law based on the ruling of the 
learned Chief Justice, then Mr. Justice Coutts Trotter ' and 
Mr. Justice Ramesam in K. M. P. R. Firm v. Official Assignee 
of Madras (1). That case has now been explained by the 
Chief Justice ; it does not really apply to the facts of the pre- 
sent case and it is therefore unnecessary to consider how that 
case overstated the law. I should, however, not be taken as 
agreeing to the statement of the law in that case ; for I am 
inclined to think there is a little overstatement in it. 

Reference has been made to Baylis v. Bishop of 
London (2) and Newall v. Tomtesson (3). . It is, however, 
unnecessary to pursue this matter further as the facts of 
this case are quite different from the facts of those cases. It 
is said that, because the seller from whom the defendant pur- 
chased the goods became insolvent, the defendant has lost his 
chance of getting his money from the. . seller 
and therefore he should not be called upon 
to pay for shortage to his buyer. There is no authority cited 
to show that this doctrine is correct. It was the misfortune 
of the defendants that their seller has become insolvent. Whe- 
ther he became an insolvent after the defendants got notice 
that a claim was going to be made against them by the plain 
tiffs or not is not very clear. For, if the insolvency happened 
only afterwards, it will be clearly defendants’ own fault if they 
didinot take steps in time to recover what they would have been 
entitled to claim from their seller. However that may be, we 
are not concerned with the question. It is clear that the de- 
fendants are bound to return the price which they received for 
the 1o pieces each of the 8 bales in which there was a 
shortage. 

The last question argued is one of limitation and it is 
one of some difficulty. It is contended that Art. 62 applies 
to the case. I do not see how that article can be applied, for 
it refers to money had and received by the defendant for the 
plaintiff’s use. It does not refer to a case like this where 
money had been paid under a mistake of fact and is now sought 
to be recovered on the ground that it was so paid. Both the 


1 (1922) 49 ML J 1423. 2. LR (1913) 1 Ch 137. 3. LR 6C P 405. 
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parties believed that the,bales contained 60 pieces each and the 


price was paid and received on that footing; it was subsequent-... 
ly found out that there was a mistake, there being only: 
50 pieces in each of the 8 bales. The excess price-paid.is clearly . 


money paid by mistake and Art. 96 applies as the late learned 
Chief Justice has held. I agree therefore that the bar . by 
limitation does not arise on the facts of this case. The appeal 
will be dismissed with the modification of the decree proposed 
as regards interest. | 

The Chief Justice again >, | should just like to add that, 
at the time I and my brother Ramesam decided the case 
K. M. P. R. Firm v. Official Assignee of Madras (1) 
Baylis v. Bishop of London (2) was not -cited to us and I 
should like to consider that case further before expressing any 
final opinion as to the correctness of our decision in K. M.-P. R. 
Firm v. Official Assignee, of Madras (1). 

T. S. V. Appeal dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicatute at Bombay.) 
PRESENT :— LORD SUMNER, Lorp BLANESBURGH, SIR 
Jonn Edge, Mr. AMEER ALI AND LORD SALVESEN. 


Nowroji Rustomji Wadia ... Appellant" 
Y. 
The Government of Bombay ... Respondent. 


Laud Acquisition Act (I ef 1894)—Compsusaten—Undevsleped laxd— 
} alue—Practice of Privy Council wa such appeals. 

The Privy Council will entertain appeals in compensation cases under the 
Land Acquisition Act (I of 1894) only on questions of principle, where there 


has been error in law or miscarriage of jus@ce, and not upon questions of valne, . 


which latter are, in matters both of fact and law, the proper subject of appeal 
to the Courts in India, poseeming specific local knowledge and experience ; and 
the Privy Council will not review the decree of an Indian Appellate Court 
laerely upon questions of value. 


Secretary of State v. General Steam Navigation Ce, IL R 36 Cal 967; 


‘Rangoon Botateung Co. v. Collector, Rangoon, 39 I A 201 (40 Cal. a1) ; Cheran- 
das T. Ameerkhan, 47 LA 264 ; Narsingh Das v. Seoretary of State, 52 I A 144; 


N. Luchmedevamma v. V. Naideo, 9 Moa I A 875; and Umroe Begum’s case, - 


21 I A 163 referred to. 





*P C Appeal No. 48 of 1924. rath Jane, 1925. 
I. (1922) 43 ML J 142, a. LR (19:3) 1 Ch 137. 
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Appeal from a decree of the High Court (Macleod, C. J. - 
and Shah, J.) dated 20th September, 1921, modifying:a decree 
of the same Court (Kajiji, J.), dated 30th August, 1920, on 
a referente thereto: under the Land Acquisition Act 


AI of 1894). 


On the 22nd December, 1912, the appellant agreed to 
buy for Rs. 50,204 certain vacant undeveloped land near the 
junction of de Lisle and Arthur, Roads, Chinchpokli, Bombay, ' 


of the area of 22,313 sq. yds. ; and on the roth February, +» 


1915, he paid for and obtained a conveyance of the same. „In 
1917, ‘the respondent, through the Collector, acquired the land. _ 
for the Bombay Municipal Corporation for the extension of | 
the Hospital for Infectious Diseases, and awarded Rs. 98,724 ° 
as compensation, $. e., at Rs. 8 per sq. yd. less a small discount 
to allow. time for disposal of the plots... Upon a.reference to- ` 
the High Court under S. 18 of the Land Acquisition Act (1 of 
1894), Kajiji, J. awarded Rs. 10 per sq. yd., i. e., Rs. 1,39,970 
on the 30th August,1920. The Court of Appeal (Macleod,C.]. 
and Shab, J.) on the 20th September, 1921 reversed the decree 
of Kajiji, J. and restored the award of the Collector. The 
appellant appealed to His Majesty in Council. 

Sir G. Lowndes, K. C. and E. B. Raikes for appellant. 

A.M. Dunne, K. C. and A. M. Talbot for respondent. 


12th June, 1925. The Judgment of the Board was deli- 
vered by l 

' LORD SUMNER.__In 1917 the Municipality of Boney . 
acquired a plot.of land for purposes’ connected with an existing 
hospital, and the usual statutory proceedings took place before _ 
the Collector of Bombay to fix the amount of compensation to 
be paid for the land. The owner, being dissatisfied with the 
amount awarded, viz., Rs. 98,724, claimed a reference to the `- 
High Court, and in 1920 Kajiji, J., varied the Collector’s . 
award by increasing thé rate to be allowed per square yard . 
superficial from Rs.:8 to Rs. 10. ' This raised the total com- ` 
pensation to Rs. 1,39,970. Upon an appeal by the Muni- 
cipality the High Court set aside the learned Judge’s decree 
and dismissed the reference. They thus in effect confirmed: > 
the Collector’s award. From this decision the claimantsnow. 
appeals. ga f 
The-value to be placed at a given moment on a à plot of” 
land, which is not in the market or the subject of bargain and 
sale, but owes a large part of any value it possesses to the 
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prespective results of development work, to be undertaken 
thereafter at an uncertain time and at an estimated cost, is not 
only in its essence a question of fact but is one upon which, al- 
most above any other, opinions will differ, without its being 
possible 'to give zene iragante reasons for any particular conclu- 
sion. 


It has been declared in decisions of the Board, by which , 


--their Lordships are now bound, that appeals in valuation cases 
“will only be: entertained on questions of principle. (See Secre- 
Ye of State.v. General Steam Navigation Co. (1); Rangoon 
cà } (2) per Lord Macnaghten; Charandasy.d meer Khan (3) 
ord Buckmaster. “this Board will not interfere with 
any Qvestion of valuation”__and Rai Bahadur Lala N arsingh 
Das v. Ny of State for India (4). Errors in law, in- 
cluding e. >rsrin appreciating or applying the rules of evidence 
or the judh al methods of weighing evidence, are matters that 
can and will ‘e-dealt with on appeal by this Board, but when, 
as in the prese \t case, a difference of opinion has occurred be- 
. tween two India, Courts upon the number of rupees per yard 
to be-allowed for. Plot of land, as to-which their. Lordships 
can form no opinio `of their own, it would be alike unprofita- 
© ble:and impracticable. “> embark on a comparison of.the deci- 
sions of these Courts. In cases relating to the acquisition of 
land the whole matter, both of fact and law, is a proper sub- 
‘ject of appeal in India, for there local knowledge and experi- 
ence enable the learned Judges to form useful judgments upon 
the whole case. . The amending Act of 1921 declares awards 
under the Land Acquisition Act, 1894, to be decrees, so as to 
- bring them within the general rules as to appeals to this Board, 
but it does.not prescribe any special mode, in which they are to 
“be treated. This Board has found it necessary to limit the 
_ extent of the inquiry, in order to spare the parties costly and 
fruitless litigation. Just as in cases where’ there are: concur- 
‘rent findings of fact in the Indian Courts, it has long been the 
general rule of the Board not to allow such findings to.be re- 
opened here [Naragunty Luchmedavamah’s case (5) ; Umroo 
Begum’s case (6)], so it has now been settled that thie Board 
, will not review the decree of an Indian Appellate Court merely 
(1909) ILR 36 C 967:19 ML J us (PC). 
(1912) VLR 40 Car: 27 ML J 2376 (P C). 
. (1920) L R 47 LA 255 at 264: 39 M L J 195. 
: (1925) LR 52 TA 1833:48 ML J 386 s.. 9 MIA 87. 
6. (1894) LR arIA 16. 
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upon questions of value. Where their Lordships-have neither 
the materials nor the experience on which to -found an opinion 
of their own, in a matter where the opinions of - competent 
Courts in India differ (and a fortiori where they concur), it- 
is not their practice to interfere, as an appellate tribunal, un- 
less there appears to be error in law or miscarriage of justice. 
In view of this practice the present case may be shortly 
dealt with. The plot to be acquired was irregular in shape 
and contour. Except at one point, and there only by a narrow 
passage, it had no access to any road. Part of it-was hollow 
and low-lying, so that in the rains water accumulated there 
to the depth of several feet. No transactions were proved in 
‘respect of land closely adjacent to or precisely similar to this 
plot and such transactions as‘had occurred were cases of .deve- 
lopment and'sale at dates not at or about the material time, 
viz., 1917 The question, whether or not there had after- 
wards been an upward trend in market values generally, was 
“hot only highly disputable as a matter of opinion, but.was not 
‘afitmatively ‘supported by any satisfactory proof.. 
“Both’parties admitted that:the most satisfactory use, to 


“which the land could be put, was the erection of workmen's 


“dwellings, and the value of the land for this purpose accord- 


‘ingly became the question to which both directed their atten- 


tion. Development of this kind required the dedication of 
a considerable part of the surface, in order to provide :an 
access road, and also ‘the raising of the whole surface to one 
level, free from risk of flooding, by permanently filling in the 


cavities with suitable loose material. Estimates of the-area 


of land required for the road and of the cost of filling in 
per cubic yard were accordingly prepared, and were agreed:on 
both sides. It does not appear, however, that any allowance 
was made for the time required to enable the made ground to 


` settle, or for the risk that unexpected settlements might take 
“place, and probably these factors were beyond any exact estima- 


‘tion. Of course the circumstances that might exist, when the 


' work’ was done and ‘the realisable value of the developed site 
could’ be ascertained, were’ alike beyond human foresight. 


Kajiji, J., appears to*have addressed himself to’thé ques- 
tion of the fair compensation for land taken in 1917, to be 
allowed as at that date, as if it were an algebraic problem, 
which could be solved by an abstract formula. He sought to 
ascertain what value per yard the land might be supposed to 
have, if improved at’somé' uncertain date, by treating the cost 
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of filling in the cavities as a determined sum, to which there 
could not be any addition, and by deducting this sum alone 
from the supposed realisable value after future development. 
From these somewhat abstract factors he arrived at a concrete 
rate per superficial yard to be paid presently by way of com- 
pensation. In doing so he took no account of the factor of 
interest on the cost of the filling in and the other development 
work during the uncertain interval before the time of realisa- 
tion might arrive. 


From his conclusions thus arrived at the High Court dis- 
sented. Their reasons are not very clearly given, but this 


may be due to the fact that the evidence, which they discussed, - 


is not very clearly recorded. At any rate, as it appears to 
their Lordships -aey fell into no error of principle in their 
criticisrns “the judgment of Kajiji, J., or in the process by 
which’ ney arrived at their own conclusions. In dissenting 
“from the method, which the learned Judge seems to have 
followed, they were certainly right. Factors such as he omit- 
ted to notice may be of great importance or of little, or even 
may be truly negligible, according to the circumstances of the 
particular case, but it cannot be right to ignore them altogether, 
as having no place at all in a rigid system of calculation. They 
were guided by their own view,as they were entitled to be,of the 
- weight of the various pieces of evidence, nearly all of indirect 
bearing on the problem in hand and in many cases only im- 
perfectly developed. They thought, as they were entitled to 
think, that the grounds, on which the supposed rise in general 
market values was rested, were so unsubstantial in themselves 
and so distantly related to the circumstances of the site in ques- 
tion, as not to amount to any evidence on which to rest the 
judicial conclusion that something should be allowed for a 
rising market. 

After carefully examining the evidence and the way in 
which the High Court appears to have dealt with it in arriving 
at the conclusion now under appeal, their Lordships are unable 
to find that there has been any error in principle or in law in 
the method of arriying at it. They will accordingly humbly 
“advise His Majesty that this appeal should be dismissed with 


costs. 


“Solicitors for appellant: T. L. Wilson and Co. 
- Sdlicitor for’ respondent : Solicitor, India Office. 
A. dé M. l ‘Appeal dismissed, 
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PRIVY COUNCIL, . 
(On Appeal from the High Court of Judicature-at Allahabad) 


“eh PRESENT. LORD SHAW, LORD Carson, SIR JOHN EDGE, 
AND Mr. AMEER ALI. 


vajadhar Mahton or Appellant: 
‘ft Y ` t 

P.G, ae o pale 
Lars Ambika Prasad Tewari and others’ ... Respordents. 

id ar 7 l 
Mahton Hindu Lew—Joint family—Mortgage of family property by managing mem- 
ple ber thereof—Surt fod mortgage decree-—Civil Procedure Code, 1908, O. 34 
Prasad -Onas ef proving legal mecesuty for .morigage—Morigager's claim ai hearing 
Tewari. of appeal for. decree om mortgagor's personal covrnani—Discretion as to amend- 


meni of plaint—Respoudents. mot present at hearing ef appeal-—Cosis. _ 

: Where, in an action founded on a mortgage made of. the property of a 
joing Hindu family by. the managing member thereof, the mortgagee claims a 
decree for the sale’of the property, the onus rests upon him of establishing that 
the mortgage was legally necessary and for the benefit of the family. 


': Huseomanpersaud -Panday vy. Babooes Muxraj Keomweree,, 6 Moore's 
I. A. 393 referred to., 


The ‘Board. will .not-entertain, in such-an-action, a claim for a simple money 
. decree against: the, managing member. upon his personal covenant, where po-such 
claim was raised in the original plaint, or advanced before the. Courts in Indie, 
nor pleaded in the printed case and Grounds of Appeal lodged by the appellant 


before their Lordships, nor will leave to amend the plaint be granted in soch 
case. i 


Where the respondent lodges his printed. case, but does not appear at the 
“hearing of the eppeal, which is eventually dismissed, he is entitled to costs up to 
‘the lodging of his case. - ; 
‘Appeal from a decree of the High Court (15th February, . 
1922) which reversed a decree of the Subordinate Judge, Basti 


(9th April, 1919), and dismissed the appellant’s suit with 
costs. 


The facts appéar sufficiently from the judgment of their 
Lordships. 


L. de Gruyther, K. C. and J. M. Parikh for appellant. 
The respondents were not represented. 
13th.March; 1925. . The Judgment of the Board -was 
- delivered by 
Mr. Amoet ' MR. AMEER ALI + This is'an appeal from a judgment 
„and decree of.'thé High Court of Allahabad dismissing a -suit 
brought by the appellant for the enforcement of a mortgage 
executediin his.favour by one Jai Gobind Tewari onthe 28th 
of August, 1907. Jai.Gobind Tewari. was a member of a 


* PC Appeal No. 17 of 1924. 13th (March, 1925. 
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joint ‘Hindu.-family subject to the Mitakshara and appare 
ly managed the. family: business. 

The suit was brought before the Subordinate faces of 
Basti’ against all the-members of the joint family ; and some 
transferees of part of the property were joined as defendants. 

The plaintiff who is a moneylender alleges that Jai Go- 
bind Tewari had borrowed from him two sums of money which 


in the aggregate amounted to Rs. 2,715 on two bonds, for : 


legal family necessity, and for this amount he passed the mort- 
gage bord in suit. `` 
The defendants 3 to`6, wi a KITAA the suit, urged 


it was not for legal necessity or family benefit as the plaintiff 


alleged. | 
The Subordinate Judge decreed the plaintiffs claim for 


sale of the mortgaged property under R 4, O. 34 of the 


Civil Proéedute Code. 


The High Court on appeal came to the conclusion that the 
_ onus was on the plaintiff to establish legal necessity in order. to... 


the joint family by the acts-of Tai Gobind and that he had 
alled.to prove al necessity. hey accordinpl y dismissed 
the'claim. The plaintif has appealed to His Majesty in 
Council. from this order af dismissal. 

Their Lordships have heard learned Counsel for the ap- 
pellant at considerable length and they find themselves in agree- 
ment with-the High Court in holding that no legal necessity is 
established. The principle applicable to a case where it is sought 
to bind the joint family by the acts of the managing member 
has been clearly enunciated by Lord Justice Knight Bruce in 
the case of Hunoomanpersaud Panday v. Mussumat Babooce 
Munraj Koonweree (1). s 

Their Lordships think that the decree of the High Court 
is right'and that the appeal should be dismissed. _ 


But it has been contended that even if the joint family - 


not bound by the mortgage created by Jai Gobind Tewari, he 
is liable:on the personal covenant for the debt contracted by 
© him. No such case was made in the plaint or urged before 
- the. High Court, nor-is any such case made in the grounds ‘of 
-appeal before their Lordships or in the case as originally lodg- 
ed by the appellant. The claim was for a mortgage decree. 
According to Counsel’s ‘statement it was only when the appeal 


IL (1854) 6 MIA 493; 
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came into his hands that the idea of a decree on the personal 
covenant occurred to the plaintiff's advisers. Their Lordships 
are of opinion that having’ regard to the circumstances of the 
case the claim for a simple money decree against Jai Gobind 
urged before the Board cannot be entertained. No such de- 
cree could be made without an amendment of the plaint; and 
although it 1s in their Lordships’ discretion to allow an amend- 
ment even at the last stage, they do not think that this is a case 
in which that discretion should be exercised. 


As regards the respondents’ costs they appear to have 
lodged a case but did not appear at the hearing. They are 
clearly entithed to their costs up to that stage. The rule in 
such circumstances 1s stated in Mr. Norman Bentwick’s “Prac- 
tice of the Privy Council in Judicial Matters” on page 337 as 
follows -— 

“When respondents lodged 2 case, but did not appear at the hearing, the 
appeal was dismiseed with costs to be paid to respondents down to the lodging 
of the caes, and ordered to be paid out of the deposit placed in the registry as 
security.” 3 
Their Lordships will humbly advise His Majesty to dis- 
miss the appeal with costs to the respondents up to the lodging 
of the case. 


Solicitors for appellant : Pyke, Franklin and Gould. 
Solicitor for respondents : H. S. L. Polak. 
A. de M. Appeal dismissed. 





PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Patna.) 
PRESENT > LORD ATKINSON, Lord SHAW AND Lord 
DARLING. 
Musammat Hira Bibi and others ... Appellants* 


v. 
Ram Hari Lal and others ... Respondents. 


Transfer of Property Act (IV ef 1882), S. 59 —Mertgage by purdanashin lady 
—A tlestation—Ecidence Ach (1 of 1872), S. 70. : 

A mortgage purporting to be executed by a purdanashin lady, and bearing 
on it, by way of attestation, the signatures of persons who were not present at 
her execution thereof, is not attested in the manner required by S. 59 of the 
Transfer of Property Act-(IV of 1882), and is therefore void as against her. 





+P C Appeal No. 6 of 1924... agrd June, 1935. 


‘ 


— 
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Shamu Pattar v, Abdul Kadir Ravuthan and others, 39 I A 218; Bryan 
v. White, 2 Rob. Ecc, s15 ; and Ganga Pershad Singh v. Ishri Pershad Singh, 
45 LA 94 referred to. 

Padarath vi Rem Nain Upadhia, 42 I A 163 distinguished. ° 

A document is not duly and legally attested within the meaning of 8. 70 
of the Evidence Act (I of 1872) if it in merely signed by persons who, though 
professedly witnesses to its execution, were in truth and in fact, not so. 


Appeal from a decree (10th June, 1921) of the High 
Court (Das and Adami, JJ.) which partly affirmed and partly 
reversed a decree (26th September, 1917) of the District 
Judge of Patna (R. L. Ross, Esq.). 

The facts of the case sufficiently appear from the judg- 


‘ment of their Lordships. 


L. de Gruyther, K. C. and W. Wallach for appellants. 


Sir G. Lowndes, K. C. and E. B. Raikes for respondents. 
23rd June, 1925. The Judgment of the Board was deli- 
vered by 


l Lord DArrıNG : This is an appeal from a judgment 
and decree, dated roth June, 1921, of the High Court of Judi- 
cature at Patna, partly affirming and’ partly reversing a judg- 
ment and decree of the District Judge of Patna. The suit 
was brought to enforce a mortgage dated 17th August, 1906. 
It was pleaded by the defendants (appellants) that the mort- 
pe bond is void by reason of its not being attested in accord- 

nce with the provisions of the Transfer of Property Act (IV 
of 1882), S. 59. 

The only important question upon this appeal is in regard 
to the appellant Musammat Hira Bibi and her liability. on the 
mortgage bond. It is admitted that she actually signed the 
bond, but it is a document which requires attestation by wit- 
nesses, as is provided by statute. _ 


-© Hira Bibi is a purdanashin lady. The evidence shows, 
beyond contest, that when Hira Bibi signed the mortgage bond 
not one of the persons who signed as witnesses was present or 
saw her sign it. She was behind the purdah. Anant Prasad, 
her son, took this deed, and others, inside the purdah. He 
came out and told those outside, and out of sight of Hira 
Bibi, that she had signed the deed, and after this all those sign- 


ed whose names appear as witnesses. 


_, The learned Judges from whose judgments this appeal 

is brought have themselves declared that this is wholly insuff- 

cient to comply with the statute relating to the due execution 

and attestation of such a document as this mortgage bond, but 
R 31 


Darling. 


P. C, 
Musammat 
Hira Bibi 
y, 
Ram Hari 
Lal. 


Lord 
Darling. 


` 
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they have held that the deed is good as against Hira Bibi, be- 
cause she has admitted that she signed it. 


Mr. Justice Das—with whose judgment Mr. Justice 
Adami agreed put the case' thus :— 


“Tf the matter were res integra I should doubt whether the admission of a 
party can render valid that which is invalid. The question is—Is the rule 
cnundiated in S. 59 o€ the Transfer of Property Act a rule of law affecting the 
validity of the mortgage or is it a rule of evidence affecting the proof of the 
document ? If it be a rule of evidence the question becomes ane of proof and 
the admission of a party would be in the circumstances quite sufficient. But if 
it be a rule of law then it is difficult to understand how the admission of a 
party helps the solution of the problem. My own view is that 8. 70 of the 
Evidence Act operates only where the mortgagee has not given any evidence at 
all of due execution of the document by the mortgagor, but relies on the admis 
tion by the mortgagor. If, for instance, the mortgagor admits the execution of 
the document in the written stetement it is wholly unnecessary for the mort- 
Ragee tp adduce any evidence as to the execution of the document. But the 
matter would stand on an entirely different footing if the mortgagee produces his 
evidence of execution and that evidence establishes that the document was not 


‘attested in the manner required by 8. 59 of the Transfer of Property Act. I 


am, however, bound by the decisions of the Calcutta High Court and of this 
Court. In accordance with those decisions I must hold that the admission of 
the defendant renders it unnecessary for the plaintiffs to prove that the docu- 
ment was executed and attested in the manner required by 3. 59 of the Transf 
oi Property Act.” 


It appears, then, that the Judges of the High Court o 
Patna would have held that this mortgage bond was not duly 
executed by the appellant, Hira Bibi, had they not felt bound 
to follow earlier detisions of that Court and of the High 
Court of Calcutta. They appear, to have been unaware of 
several cases decided on appeal by this Board, and directly 
dealing with the matter in question. When these are consider- 
ed it appears to their Lordships that this case is already con- 
cluded by authority. It is needless to do more than to call 
attention to them very briefly :— 


Shamu Patter v. Abdul Kadir Ravuthan and others (1) 
decides that to be a good signature attested by two witnesses, 
within the ‘Transfer of Property Act, 1882, S. 59, the persons 
signing as witnesses must be present at the execution of the 
instrument. Their Lordships adopted these words of 
Dr. Lushington [in Bryan v. White (2)]:‘'‘ Attest’ means 
the persons shall be present and see what passes, and shall, 
when required, bear witness to the facts.” And they follow- 


1 LR (r9ra) 39 I A ar8:ag3 MLJ 321. 2, (1850) a Rob, Rev. 315-917. 
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the Government revenue, ‘to return the said villages to the plaintiff or his male 
issue, as the case may be. The plaintiff or his male issue shall, during the 
lifetime of the defendant be not permenently disposseseed of the said villages, 
and in the lifetime of the defendant ‘khewat’ of superior right in respect of 
these villages will be prepared ‘in favour of the defendant, and subordinate 
“khewat' in favour of the plaintiff with power of transfer.” 


There were further terms providing that the villages in 
question should, after the life of the appellant and his brother, 
be reserved for the maintenance of the latter’s descendants and 


widow. a 


The Subordinate Judge (A. Hasan, Esq., ) on the roth 
August, 1920, dismissed the application because he considered 
that the appellant interest was a right to future maintenance, 
and that the case was governed by Ghulab Kuar v. Banst- 
dhar (1). On appeal, this decree was reversed by the High 
Court (Walsh and Wallach, JJ. ), who remarked + _ 

“Property such as this........ is clearly saleable. Once the villages 
are known, the standing charges ascertained, and a rough estimate formed of 
the net profits, it only requires a calculation of the value of the life of Lal 
Babadur Singh to arrive at some sort of capital sum to represent the interest 
of Rajendra Narain Singh during his brother’s lifetime of these annual pay- 
ments We are unable to take the view that an arrangement of this kind is 
in any way contemplated by or covered by the expreasion ‘a right to future 
maintenance.’ The expression contemplates a bare right of maintenance and 
nothing more, a right enforceable by law and payable in the future. It js 


obvious from the terms of the compromise with which we have to deal that the. 


income of Ra 8,000 contemplated and provided for something very much more 
than bare maintenance, although as an income it may well be regarded ae a 
mere pittance for a gentleman in the position of the debtor.” 


The judgment-debtor thereupon appealed to His Majesty 
in Council. 


L. de Gruyther, K. C. and E. B. Raikes for appellant. 
K. V. L. Narasimham for respondent. 


. roth February, 1925. The Judgment of the Board was 
delivered by 

Lorp Shaw :__The Board is of opinion that the conclu- 
sion reached by the High Court by their judgment of 2nd 
May, 1921, was correct. It 1s to be regretted that the High 
Court did not itself, in the exercise of its powers, appoint a 
receiver of this prgperty which the judgment-creditor seeks to 
attach and bring to sale. 

Their Lordships donot agree with the High Court on the 
subject of the actual legal position of the right of maintenance 
conferred upon the judgment-debtor. That nght of main- 


z (1893) IL R 15 A 371. 
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tenance arose under a compromise which was made between the 
judgment-debtor and his brother. The compromise agree- 
ment is not produced, but its terms are said by the parties to be 
recorded in a decree pronounced by the Subordinate Judge of 
Jaunpur on 20th May, 1915. The substance of this agree- 
ment is that the judgment-debtor one of the two brothers 
parties to the compromise, was declared to have a right of 
maintenance in certain villages enumerated, the right being 
conferred expressly “without power of transfer.” 

In the present case the Subordinate Judge in his judg- 
ment of ioth August, 1920, correctly limits the issue between 
the parties to this maintenance question. No other point was 
brought before the Board. Speaking of the plaintiff, the 
Judge says > “ He now wants to execute that decree against 
thé property in 16 villages, which the judgment-debtor has got 
from his younger brother, Raja Lal Bahadur Singh, for his 
maintenance. His prayer is that this right of maintenance 
be proceeded against and a Receiver appointed to realise rents 
and profits of the abovenamed 16 villages and the decretal 
amount be paid out of the said realisation as far as possible. 
To this the judgment-debtor objects on the ground that the 
right of maintenance is 10t attachable under S. 60 of the Civil 


Procedure Code.” 


Their Lordships’ are of opinion that the right of mainte- 
nance is in point of law not attachable and not saleable. They 
think that S. 60 of the Civil Procedure Coue, Head N, pre- 
cludes an application for that purpose. 

The proper remedy lies, in a fitting case, in the appoint- 
tnent of a Receiver for realising the rents and profits of the 
property paying out of the same a sufficient and adequate sum 
for the maintenance of the judgment-debtor and his family, 
and applying the balance, if any, to the liquidation of the 
judgment-creditor’s debt. The High Court point out in their 
judgment “the appropriate remedy is what is known as equi- 
table execution or indirect execution, namely, by the appoint- 
ment of a Receiver who takes the place of the debtor and acts 
as an officer subject to the directions of the Execution Court 
in collecting and disbursing the debtor’s income in accordance 
with. the directions of the Execution Court towards the dis 
charge of the claim of the decree-holder.”’ These views 
appear to the Board to be sound. 

Their Lordships think that the judgment of the High 
Court should be modified in the sense described, and that the 
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case should be remitted to the High Court to make the appoint- 
ment of the Receiver on the terms just quoted. 

In the circumstances their Lordships think that there 
should be no costs of this appeal ; and they will humbly advise 
His Majesty accordingly. 

Solicitors for appellant: T. L. Wilson and Co. 

Solicitor for respondent: H. $. L. Polak. 


A. de M. Decree modified. 


PRIVY COUNCIL. | 
(On Appeal from the High Court of Judicature at Madras. ) 


PRESENT :. LORD SUMNER, Sik JOHN EDGE AND Lord 
SALVESEN. 
Kondapalli Vijayaratnam and another 
0. 

Mandapaka Sudarsana Rao and others Respondents. 

Mixor—Jeint will and authority te adept—Registratton—Requrements for 
validity thereef—Majority Act (IX of 1875), Ss. 2 and 4-—Succession Act (X of 
1865), S, 46—Gemeral Clauses Act (X ef 1897), S. 4—Regestration Act (III of 
1877), Ss. 17, 28, 40 and 41. | 

A document purporting to be a will and en authority to adopt 2 son was 
executed by a youth aged 19 years who was under the legal guardianship of 
hia mother. He died immediately after executing the document on the rst 
October, 1906, leaving kim surviving hie widow (the grantee of the aforesaid 
authority to adopt), his mother abovementioned, and two daughters On the 
and November, 1906, the father of the boy with reference to whom the widow 
subsequently went through a form of ceremony of adoption, presented, without 
the knowledge of the testator’s widow or mother, the document for registration, 
and it was eventually so registered as a will on the 20th December, 1906. On 
the 24th December, 1913, the widow went through a ceremony of adopting as 
a 200 the son of the person who had presented the document for registration in 
November, 1906, and the deed of adoption that she executed on that date recited 
that the adoption was In exercise of the power in that behalf contained in the 
testator’s will of the rat October, 1906. 

Held, (1) the will, being that of a minor under guardianship, it was, under 
the Majority Act (IX of 1875),Sa 2 and $, the Successién Act (X of 1865), 8. 46, 
and the General Clauses Act (X of 1897), 8. 3, void and of no effect as to the 
testator’s estate; (a) under the Registration Act, 1877, that part of the docu- 
ment that contained the authority to adopt not being registered within four 
months by or at the instance of the grantee thereof, was also void, as also was the 
deed of adoption of the 24th December, 1914, and the act of adoption which it 
purported to carry out in pursuance of the will of the rst October, 1906. 

Jagannatka Bheema Deo v. Kunja Behari Deo, LR 48 I A 482 referred to. 


Appeal from a decree (16th April, 1920) of the High 
Court (Sir J. Wallis, C. J. and Moore, J.), affirming a decree 
*P C Appeal No, 62 of 1923. 1rth June, 1945, 


Appellants* 


P. Ç, 


. Vijaya- 
ratna mi 


v. 
Sudarsana 
Rao, 
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(30th -_December, 1918)’ of the District Judge of Ganjam 
(B. C. Smith, Esq. ). 
| On‘ the 1st October, 1906, Mandapaka Appanna, aged 
19 years, and being under the legal guardianship of his mother, 
executed a will, which infer alia stated as follows >. 

“I have only two daughter, My wife, Sekaramma, must adopt 4 
boy when me likes.” 
He died later on the same day, and the document was present- 
ed for registration on the 2nd November, 1906, without the 
knowledge or consent of the testator’s mother or wife by 
Lakshmi Narasayya, uncle of Sudarsana Rao, the first respond- 


- ent, and the Sub-Registrar accordingly registered it on the 


20th December, 1906. 


On the 24th December, 1913, the appellants’ mother, 
Sekaramma aforesaid, went through a ceremony of adopt- 
ing the said Sudarsana Rao, and in the deed of adoption that 
she executed simultaneously she recited that she had been 
authorised to make the adoption under her husband’s afore- 
said will, dated the 1st October, 1906. This deed was regis- 
tered on the 15th February, 1914. : 


On the 22nd March, 1916, the appellants, being the two 
daughters of the abovenamed testator, by their next friend, 
instituted the present suit against Sudarsara Rao, Sekaramma, 
and the parents of the said Sudarsana, asserting that 
their. mother, Sekaramma, was entitled to possess their 


‘father’s estate for life, and that they were her heiress after 


her death, and claiming declarations that, (1) the aforesaid 
will be declared void and illegal, and did not confer on their 
mother any authority to adopt ; (2) the alleged adoption of ` 
Sudarsana was illegal and invalid in law ; (3) the alienations 
so far made by the mother were not valid beyond her lifetime ; 
and (4) the title to the deceased’s lands belonged to the 
mother during her lifetime. 

The District Judge of Ganjam (B. C. Smith, Esq.) who 
tried the suit, on the 13th December, 1918, dismissed it, and 
the High Court (Sir J. Wallis, C. J. and Moore, J.), upon 
appeal on the 16th April, 1920, upheld his decision. The 
appellants thereupon appealed to His Majesty in Council. 

The arguments appear sufficiently from the judgment of 
their Lordships. 

S. Hyam and B. N. Srivastava for appellants. 

W, Ingram for respondents. 7 
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rith June, 1925. The Judgment of the Board was deli- 
vered by | 

LORD SALVESEN -1 he circumstances out of which this 
suit has arisen, so far as they are material to the judgment, 
may be very shortly stated. 

One Mandapaka Appanna, a Sudra in the Ganjam dis- 
trict, who was possessed of a considerable amount of property, 
died in 1906 leaving a wi yw and two daughters, the latter 
being the plaintiffs in'the/ action. | When on his death-bed 
and within an hour or é; of his actual death he executed a 
document, which purp to be a disposition of his property 
and at the same ti onferred a power of adoption on his 
widow. This document was registered as a will at the instance 
of a legatee. It was challenged by the plaintiffs (who are 
still in minority) on the ground among others, (1) that it 
was not genuine, and (2) assuming that the signature which it 
bore to be that of the deceased, that he was incapable at the 
time of understanding its contents owing to the illness from 
which he shortly afterwards died. 

Both Courts have decided, although with much hesita- 
tion, that the will was genuine and on the question whether 
thé deceased was in a fit condition to dispose of his property, 
the Subordinate Judge held that he was, and the High Court 
of Judicature at Madras may be presumed to have endorsed 
his judgment, although they have not expressly dealt with this 
matter in their reasons. Whether it is competent in these 
circumstances for their Lordships’ Board to entertain an appeal 
from what may be represented as concurrent judgments on 
questions of fact it is unnecessary to consider, for a point of 
law remains, the decision of which in their Lordships’ view is 
suficient for the disposal of the appeal. 

At the time of-his death Mandapaka Appanna was admit- 
tedly only 19 years of age and was under guardianship. Act 
No. IX of 1875 provides, S. 2, that nothing therein contained 
should affect the capacity of any person to act in the following 
matters, namely : Marriage, Dower, Divorce, Adoption. 

Section 3 provides as follows =- 


“Subject as aforesaid, every minor of whose person or property a 
guardian has been or shall be appointed by any Court of Justice, and every 
minor under the jurisdiction of any Court of Wards, thall, notwithstanding 
anything contained in the Indian Succession Act (K of 1865) or in any other 
enactment, be deemed to have attained his majority when he shal! have completed 
his age of twenty-one years and not before ; 


R—32 
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“ Subject as aforesaid, every other person domiciled in British India 
shall be deemed to have attained his majority when he shall have completed his 
age of cighteen years and not before.” 

It follows, therefore, and indeed is matter of admission, 
that the document which purported to be a will of Mandapaka 
Appanna could have no legal effect as such. On the other 
hand, as Mandapaka Appanna was over 18 years of age, an 
authority to adopt, whether oral or in writing, was within his 
legal capacity. 

A power to adopt may be embodied in a will and if the 
document now under consideration can be treated as such the 
judgment under appeal cannot be impugned. “ Will” is de- 


: fined by Act X of 1865 as = 


“The legal declaration of the intentions of the testator with respect to 
his property, which he desires to be carried into effect after hie death,” 
and by S. 3 of Act X of 1897 — 

“Will shall include a codicil and every writing making a voluntary 
posthumous disposition of property.” 

The learned Judges i in the Court below have held that 
the document in question satished these definitions. If the 
form of the document only is considered no doubt that would 
be so, but, having regard to the fact that it was executed by a 
person who was a minor and incapable of making a will, their 
Lordships are unable to agree with the decision. The so- 
called will is not a “ legal declaration of the intentions of the 
testator, ” for it had no legal effect and was not capable of 
disposing of any of the estates of the deceased. So far as it 
purported to deal with his property it was a nullity. That a 
document is called a will although it does not operate to any 
effect as such will not give it the effect of a will for any other 
purposes. This was so held in the case of Jagannatha Bheema 
Deo v. Kunja Behari Deo (1), a case which was not before 
the learned Judges of the High Court as it was not decided till 
after their judgment had been pronounced. 

It does not follow, however, as the learned Subordirate 
Judge held that “a person who is incapable of making a will 
is incapable of conferring an authority to adopt by a will though 
he may be capable of giving am authority*to adopt to be exer- 
cised after his death” Their Lordships see no reason to 
doubt that a document which purported to be a will but was 
inoperative as such might nevertheless constitute a valid author- 





t LR (r921) 48 1A 482: 41 ML J 648, 
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Sami Aiyar. Out of the 45 acres given to his wife, the adopt- 


ed son was to get 26 acres 35 cents upon the widow's death. : 


After the bequest in favour of the plaintifs had become vested 
in them upon Ramakrishna Alyar’s death, their father- sold 
the properties bequeathed to them under the will, to the 1st 
defendant, who, in turn, sold them to the 2nd defendant, who 1s 
alleged to be the benamidar of the adopted son, the 3rd defend- 
ant. The plaintiffs obtained a decree in the Lower Court 
for possession of the property sued for with mesne profits and 
costs. The adopted son (the 3rd defendant) now appeals. 
The 2nd defendant has also appealed against the order direct- 
ing payment of costs by him. 

The will (Ex. A) was presented for registration on the 
25th March, rg10. At the same time a document (Ex. B) 
was executed by the natural father of the 3rd defendant agree- 
ing to the alienations by will being made by the adoptive father. 
This document was not registered till the gth April and the 
defence to the suit is that it was ante-dated. The Lower 
Court has decided against the theory. of the agreement being 
ante-dated. The learned Subordinate Judge states that he 
is certainly of opinion that the will was carefully thought out 
before the adoption and was executed before the adoption 
actually took place, that Natesa Aiyar, father of the adopted 
son, was fully informed of the intentions of the testator and had 
given his free and voluntary consent to such dispositions and 
that the consent document was executed and completed before 
the adoption actually took place. The law on the subjecc of 
an adoptive father making a will disposing of his property has 
been clearly established in Lakshmi v. Subramania (1). 
Shephard, J., observes that if an adoption and a disposition of 
his property by the adoptive father form part of one transac- 
tion, the adopted son never acquires any interest in the pro- 
perty disposed of and no question can arise as to his guardian’s 
competency to deal with it. In that case it appeared that the 
defendant's ratural father, when he gave his son in adoption, 
tacitly submitted to the arrangement contained in a will settling 
certain property on the testator’s wife. This decision has 
been followed and approved by the Full Bench in Visalakshi 
Ammal v. Stvaramien (2), a case of an adoption by a 
widow in pursuance of her husband’s authority, the natural 


father agreeing prior to the adoption to a disposition of half 
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the property for the widow to enjoy during her life. It is 
clear that from the moment that an adoption takes place, the 
natural father of the adopted boy loses his authority'on behalf 
of the boy to give his consent to any disposition of property 
and at the same moment the adopted son becomes a co-parce- 
ner in the family of his adoptive father and thereupon the latter 
has no power to dispose of ancestral property at his own sweet 
will and pleasure, but can only make alienations for necessary 
purposes. In Visalakshi Ammal v. Stvaramaten (2) itis 
assumed that the natural father would not have agreed to an 
adoption coupled with a disposition of property unless it was 
for the benefit of his son, and it is further assumed that the 
adoptive father would not have taken the son in adoption ex- 
cept on the condition agreed to.In such circumstances, Benson, J. 
observed the adoptien cannot be set aside and the condition 
with which the adoption was coupled could not be set aside 
except on strong grounds of legal necessity or public policy. 
The references in this judgment of Benson, J., to the test of 
fairness and reasonableness of the dispositions were not really 
necessary for the disposal of that case. They were based on 
the remarks in favour of Farren, J. in Ravji Vimayakrav Jag- 
gannath v. Lakshmi Bat (3) who was considering in the 
light of Mayne’s Hindu Law the powers of 
a guardian to bind his ward by giving his consent 
to. acts done on his behalf during his minority.” There 
is a point of difference between that case and the present, 
which is that the adoption there was made by a widow in pur- 
suance of an authority from her deceased husband but here 
the adoption is made by a full owner. ‘The test of reasonable- 
ness has been imported into the case dealt with in Balkrishna 
Motiram Shri Uttar Narayan Dev (4) although in that case a 
document was executed by the natural father of ,the adopted 
boy agreeing to a grant in favour of certain charities and the 
adoptive father was alive at the time of adoption. The 
learned Judges were of opinion that the authority of Lakshmi 
v. Subramania (1) had been weakened by the subsequent deci- 
sions in Jagannadha v. Papamima (5) and Bhaiya Rabidai 
Singh v. Indar Kunwar (6) which were cages of adoption by 
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widows whose power of alienation was inferior to that of their 
deceased husbands. With due respect, I consider that if the 
father of the boy consented to the adoptive father endowing 
certain’ charities and gave his consent at or before the time of 
adoption to such dispositions, a presumption would arise that 
the grant was valid. 


The 3rd defendant in the present suit having set up the 
case that the consent was given after the adoption, the onus 
lay on him to prove that Ex. B was ante-dated. See Mina 
Kumari Bibi v. Bijoy Singh Dhudhuria (7). The circum- 
stances that the two documents, the will and the consent agree- 
ment, were not registered at the same time is explainable by 
the fact that the Registrar came to the village to register 
Ramakrishna Aiyar’s will because he was ill. The adoption 
agreement could not be registered in the village under S. 31 
of the Registration Act as it was executed by Natesa Atyar 
who was capable of attending at the Registration Office. The 
Easter holidays intervened from the 24th to 28th March and 
the document was therefore registered later, but the stamp was 
bought on the same date as the will was dated as is proved 
by the stamp-vendor’s endorsement. I see no reason to differ 
from the Lower Court which has found that the execution of 
the will and the adoption deed were parts of,the same transac- 
tion and that the documents were more or less simultaneous. 

[His Lordship then considered the evidence on the point. } 

The 3rd defendant’s attempt to split up the transaction 
into several parts has failed. The Lower Court’s finding on 
the third issue will therefore be confirmed and the appeal dis- 
missed with costs of respondents 1 and 2. The decree, how- 
ever, will be amended by allowing meene profits only from 
15th January, 1912, according to the prayer in the plaint and 
not from April, 1911. 

The 2nd defendant’s appeal in the matter of costs will 
be dismissed on the ground that his conduct in the Lower Court 
and previous to the suit was not straightforward. He gave 
up some of his contentions at the trial. He assisted the 3rd 
defendant in the copduct of his defence and he got a medical 
certificate for him and he set up a title in himself which has 


failed. There is.no reason why he should not be made res- 


ponsible for the plaintiff’s costs. Appeal No. 461 of 1922 
is therefore dismissed with costs. 


7. (1916) IL R 44 C 662 at 671 33 ML J 425 (PC). 
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Kumaraswami Sastri, J.: The 3rd defendant is the 
appellant. This appeal arises out of a suit for possession of 
the immoveable properties specified in the plaint and mesne 
profits filed by the plaintiffs who claim as legatees under a 
will, dated the 23rd of March, 1910, executed by the adoptive 
father of the appellant who died on the 2nd April, 1911. His 
widow died on the 11th of June, 1911. 


The case for the plaintiffs is that, prior to the adoption 
there was an arrangement between the adoptive father and the 
natural father of the appellant whereby the adoption was made 


- on condition that the adoptive father was to have the liberty 


of making the dispositions which he made by his will which, 
according to the plaintiff’s case, was executed before the adop- 
tion. It is also alleged by the plaintiffs that before the adoption 
another document filed as Ex. Br in the case was executed by 
Natesa Aiyar, the natural father of the appellant, in favour of 
Ramakrishna Aiyar, the adoptive father, wherein it is stated 
that the adoption was subject to the condition that the boy to 
be adopted should only take such of the properties as were 
given to him by the will of the testator. The case for the 
plaintiffs is that the adoption was conditional, that the ante- 
adoption agreement between the natural father and the 
adoptive father'is valid and binding on the adopted son and 
that plaintiffs are entitled to the properties claimed. It is 
alleged by the plaintiffs that their father conveyed the proper- 
ties, which fell to them under the will to the 1st defendant 
under Ex. 1, dated the 3rd of January, 1912, that the rst de- 
fendant in turn sold the properties under Ex. 1 (b) on the 15th 
January, 1912, to the 2nd defendant and that these sales are 
not binding on the plaintiffs. 


The case for the appellant is that there was no agreement 
before the adoption and that the will (Exhibit A) executed by 
the adoptive father and the agreement (Ex. Br) executed by 


the natural father in favour of the adoptive father were as a 


matter of fact executed after the adoption ceremony was over. 
His case also is that the arrangement, even if made before the 
adoption, would not bind him. i 


The Subordinate Judge held that the ante-adoption 
agreement is true and valid and binding on all the parties 
and that the sale by the plaintiff’s father to the rst defendant is 
not binding on the plaintiffs ag it was made without necessity 
and for a grossly inadequate consideration. Although one would | 
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have expected that the 1st and 2nd defendants would support 
the ante-adoption arrangement, they have not chosen to do so 
and there can be little doubt that they are siding the 3rd defend- 
ant. The suggestion is that the 2nd defendant is only a 
benamidar for the 3rd defend«nt. 


The only question, therefé -e, for consideration is whether 
there was an arrangement as s\.’-ut in the plaint. It is ad- 
mitted that the properties left Ly the testator under his will 
Ex. A are ancestral properties Mind that unless the arrange- 
ment between the natural father a ‘d the adoptive father of the 
appellant was entered into before t\\e adoption and the arrange- 
ment is otherwise binding in law on) he appellant the will would 
not operate on the properties dev ‘ed. The Subordinate 
Judge in a careful and exhaustive | \dgment held that the ar- 
rangement was entered into before th \adoption was made and 
that it was beneficial to the appellant 4 His binding on him. I 
have no hesitation in agreeing with Subordinate Judge. 

[His Lordship next considered the ‘idence on the point. | 


I agree with the Subordinate Judgi n holding that there 
was an arrangement between the natural\ ther and the adopt- 
ive father that the adopted son was to:t, Ye only the proper- 
ties that were given to him by the will and 4 vt the adoption was 
made conditional under such an arrangemé Sand would never 
have been made if the arrangement had no, ‘een come to be- 
fore the adoption. 

The next question is whether the agre is binding on 
the appellant. According to the will, Ex. A \e total extent 
of the land’ belonging to the testator is 135 ac The testa- 
tor gives 12 acres 38 cents for the performai } of charities 
which he had been already performing for sevet_l years. He 
gives his sister's daughter Subbammal 2 acres 3 cents and to 
another sister's daughter Savithri 7 acres 30 cents. He gives 
the sons of another sister’s daughter 6 acres 34 cents and 
to a distant relation 37 cents. He gives the adopted son 
43 acres 36 cents to take effect immediately on his death. He 
gives his wife 45 acres 65 cents to be enjoyed by her till her 
death and on her degth 19 acres 30 cents were to be given to 
the plaintiffs, her cousin’s sons, and 26 acres 35 cents were to 
revert to the adopted son. He gives the plaintiffs 17 acres 
go cents. The outstandings and other properties which he had 
he leaves to the adopted son. So, under the will, the adopted 
son gets 43 acres 36 cents immediately and 26 acres 35 cents 


R 33 














Krishna- 
murthi 
Aiyar 


v, 
Krishna- 
mur'hi 
Aiyar. 
Kumara- 
swamt 
Sastri, J, 


258 THE MADRAS LAW JOURNAL REPORTS. — [VOL. 


on the death of the testator’s wife. The testator’s wife died 
on the 11th of June, 1911, about two months after the testator. 
Before the adoption the share of the appellant in his natural 
father’s property would have been insignificant. There can 
be little doubt that the adoption gave the appellant considerable 
properties to which but for the adoption he would have abso- 
lutely no claim. He was a very distant relation of his adoptive 
father and it cannot be said that there was any expectation that 
he would succeed to his properties at any time. That the 
arrangement entered into between the matural father and the 
adoptive father as evidenced by Ex. Bı was beneficial to the 
appellant there can be absolutely no doubt. 

As regards the binding nature of ante-adoption agree- 
ments it is now settled law that an agreement between natural 
and adoptive fathers is binding on the adapted son if it is for 
his benefit. 

In Chitko Raghunath Rajadiksh v. Janaki (8) it was 
held that an agreement between a widow who ‘inherited her 
husband’s property and the natural father of the boy whom she 
was going to adopt that she should be entitled to enjoy the 
property during her lifetime subject to the boy’s education and 
maintenance was binding on the adopted son who would not 
have been adopted but for the agreement. In dealing with 
the power of the father to give his son in adoption it was point- 
ed out that it was a fallacy to suppose that for the purpose of 
giving the son in adoption the powers of the father are only 
co-extensive with the powers of a guardian, and that if a 
millionarie gave his son in adoption even though all his pro- 
perty was ancestral, to a family possessing no property, the 
adoption would be valid although the son may be deprived 
of all his interest in the ancestral property. The decision 
was followed in Ravji Vinayakrav Jaggannath Shankarsett v. 
Lakshmi Bat (3). In Basava v. Lingangauda (9) it was 
held that a gift of property by a Hindu father to his daughters 
is valid if at the time of the adoption the adopted son’s natural 
father agreed to sucha disposition. Venkappa v. Fakir 
Gowda (10) was relied on; but this decision does not throw 
much light on the question as it proceeded more on the facts 
of that particular case. Sir Lawrence Jenkins, C. J. was of 
opinion that the agreement in that case was not binding on the 
adopted son. He accepted the test suggested by Sir Charles 
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Farren in Ravji Vinayakrav Jaggannath Shankarsett v. 
Lakshmi Bai (3) and held that on that test the stipulations in 
the agreement were unreasonable. In Vyasacharya v. Venku 
Bai (11.) it was held on the facts of that case that the arrange- 
ment between the natural father and the widow making the 
adoption whereby certain properties were to be given to the 
daughter of the adopting widow was not enforceable against 
the adopted son. As Sir Basil Scott, C. J. in his judgment 
states that the reference to the Full Bench was limited with 
reference to the facts of that case and as the decision in Ravji 
Vinayakrav v. Lakshmi Bai (3) was not dissented from this 
decision does not throw much light on the question in dispute. 
In Purushottam v. Rakhmabai (12) it was assumed that a fair 
and reasonable arrangement will be valid and the finding was 
that the arrangement in question was not binding. 


In Balkrishna Motiram v. Shri Uttar Narayan Dev (4) 
a Hindu possessed of ancestral property while making an adop- 
tion executed a document with the consent of the natural father 
of the adopted boy directing payment of an annual sum for the 
purpose of lighting lamps in a temple. It was held by Heaton 
and Hayward, JJ., that the grant in favour of the'temple was 
invalid. I find it difficult to reconcile this decision with the 
other decisions of the Bombay High Court which | have refer- 
red to. With all respect to the learned Judges [ am unable 
to agree with them that before making the adoption the person 
who is absolutely entitled to the property would have no power 
to make it making the adopted son’s rights subject to the per- 
formance of certain charities. In Bepin Behari Bundopadhya v. 
Brojo Nath Mookhapadhya (13) it was held following the 
decision in Mussumat Bhagbutti Dace v. Chowdry Bhola 
miih Thakoor (14) that a Hindu had power when giving his 
wife authority to adopt, to direct that so long as she was alive 
she should 'remain in possession of all his property. In 
Panchanon v. Binoy Krishna (15) it was held that ante-adop- 
tion agreements between the widow making an adoption and 
the natural father of the adopted son will be valid if they are 
fair and reasonable and the difference was pointed out between 
such cases and cases where the widow purported to deal with 





4 (1887) TL Ror B 381. 4 {1918) ILR 43 B yz 
11. (1912) ILR 37 Basi (F B). 12. (1913) 16 Bom LR 57. 
É n 
13. (1882) ILR8C 357. 14. LR (1875) 21 A 256. 


1s. (1916) 37 C L J a74 


b r awm we 


260 THE MADRAS LAW JOURNAL REPORTS. [vot. 
more than her interest as a Hindu widow and which would not 
bind the reversioners. 

In Harendra Nathavasi v. Shibo Sundari Debt Chowdhu- 
rani (16) Chitty and Richardson, JJ., held that a Hindu testa- 
tor has the power to curtail the rights of his prospective adopt- 
ed son and that an agreement between the widow making the 
adoption in pursuance of the will of her husband and the 
father of the adopted boy that she should remain in possession 
over property for her-life is valid and binding on the adopted 


.80n. 


In Shanti Parshad v. Dhan Devi (17) it was held by 
Scott Smith, J., that an agreement between the adoptive father 
with the natural father postponing the rights of the adopted 
son to the widow is valid In this case as the agreement was 
between the natural and adoptive fathers the question as to 
the effect if the party was the widow of the last male holder 
did not arise. 

So far as the authority in Madras go, there is a long cur- 
rent of authority for upholding agreements which are not un- 
reasonable. In Lakshmi v. Subramania (1) it was held that 
an adopted son was bound by an arrangement which his natural 
father had agreed to before the adoption whereby the adoptive 
father’s wife was to be entitled to certain lands for her life. 
Muthuswami Atyar, J., called for a finding whether, when the 
respondent was given in adoption, the person who gave him in 
adoption was aware of the existence of the settlement (marked 
as Ex. A in the case) and whether, but for the consent to it, 
the adoptive father would not have adopted the respondent. 
The learned Judge referred to with approval the :decision in 
Vinayak Narayan Jog v. Govindarav Chintaman Jog (18) 
and observed: “ In that case it was held that when the adopted 
son and the person who gave him in adoption were fully cogni- 
zant of the disposition of property made by the testator, and 
with the knowledge of such disposition the natural father con- 
sented to the adoption taking place and when the disposition 
and the adoption might under the circumstances be regarded as 
one transaction, the disposition though contained in a will 
could not be repudiated by the adopted,son. The principle 
underlying the decision is that the disposition was one which it 
was competent to the testator to make prior to the adoption 
and that its acceptance being presumably a condition subject to 
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which the adoption was made, it made no difference that the 
disposition was testamentary. Shephard, J., observed : “In 
the present case the adoption was made not by a widow as in 
the case of Lakshmana Rau v. Lakshmi Ammal(1g) but by the 
plaintiff’s husband, who before adoption took place, was un- 
questionably at liberty to alienate his property as he pleased 
subject only to the plaintifi’s right of maintenance. If being 
thus full owner he might before the adoption have disposed of 
his property in part or in whole in favour of the plaintiff, I 
fail to see why he should not, when making the adoption, sti- 
pulate with the other party to, the adoption that a certain part 
of his property should be set apart for the maintenance of his 
wife and to that extent taken out of the category of property in 
which his intended son should have the full right of a co- 
parcener * * *. The adoption and the disposition of his 
property by the father being part of one transaction, the son 
never acquired any interest in the property disposed of, and 
therefore no question can arise as to his guardian’s competency 
to deal with it. 

These considerations, if well founded, also dispose of the 
defendant’s contention that, in view of the right of survivor- 
ship, Ramayyan’s will must as against him be inoperative. The 
will was only a means by which the supposed contract was 
carried into effect. It was a term of that contract that certain 
property should be withdrawn from Ramayyan’s estate and ap- 
plied to a particular purpose which should take effect after 
his death. To that extent the defendant never acquired co- 
parcenary right in his father’s property and consequently there 
was no right of survivorship. ‘The circumstance that the 
disposition was made by will makes no difference because the 
will must not be regarded by itself but as part of the contract, 
and before the adoption took place it was competent to Ramay- 
yan to bind himself by contract to make the will which he did 
make. For these reasons I am of opinion that if it can be 
shown that the adoption was made on an understanding be- 
tween the parties that the defendant should take his place in 
the family subject to the arrangement made by his adoptive 
father in favour of the plaintiff, the plaintiff ought to succeed 
in this suit.” This decision of two eminent Judges of this 
Court shows that the fact that the disposition is by will makes 
no difference, and disposes of the argument. of the appellant’s 
vakil to that effect. 

19. (1881) TIL R4 M 160. 
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In Jagannadha v. Papamma (5) a distinction is drawn 
between the power of a widow making an adoption and that 
of her husband who was full owner making it and it was pointed 
out that Lakshmi v. Subramania(1)was a case of full owner 
of property while in the case under consideration the widow 
who had power of adoption from her husband had no power of 
disposition over the property and that in the absence of power 
given by her husband she could not impose any condition as to 
enjoyment of the property by the adopted son. In Ganapathi 
Ayyan v. Savithri (20) Shephard and Subramania Aiyar, JJ. 
were of opinion that where a husband gave certain directions 
to his widows as regards some charities and also directed them 
to take a child in adoption, the adoption would be conditional 
on the properties being set apart for the performance of the 
charities which would be binding on the adopted son. 
Shephard, J., observed ‘If the condition had been originated 
by the widows, it might not have been binding on the adopted 
son, but seeing that the husband’s authority was qualified by a 
condition which he was at liberty to impose, and that the condi- 
tion was insisted on when the authority was exercised, I 
think the adopted son is in no other position than he would 
be if Gopalakrishna Aiyar himself had taken him in adoption, 
at. the same time declaring that he did so only on the condition 
of certain property being set apart for charity. As there would 
have been no adoption if the requisition of the widows had not 
been obeyed and as the widows were entitled and indeed bound 
to make that- requisition, I do not think it 1s open to 
the adopted son, now to repudiate the condition. In this view 
of the facts, the decision in Lakshmi v. Subramania (1) 
applies.” Subramania Atyar, J. was of the same opinion and 
observed that the circumstances in which the adoption took 
place rendered it conditional on the alienation ‘not being 
challenged by the adopted son, and the case was clearly govern- 
ed by the decision in Lakshmi v. Subramanta (1), Narayana- 
swami v. Ramaswami (21) and Basava v. Lingangauda (9). 
The Full Bench decision in Vtsalakshi Ammal v. Siva- 
ramaien (2) settled the question so far as agreements by the 


In that 


natural father at the time of adoption are concerned. 


1. (1889) IL R 1a M 490. 
2. (1904) IL Raz M 577: 14 ML J sro (F B). 
g. (1892) IL R 16 M 400: 3 ML J 198. 
9. (1854) IL R 19 B 428. ao, (1897) ILR ar: M to. 
az (1890) ILR 14M 17a:1 ML J 39. 


XLEX | THE MADRAS LAW JOURNAL REPORTS. 263 


case a Hindu widow madelan adoption in pursuance of author- 
ity given to her by her husband. An agreement was entered into 
between the widow and the natural father whereby it was de- 
clared that in the event of disagreement between the widow and 
the adopted son, certain properties which were about one-half 
of the properties left by the husband should be enjoyed by the 
widow during her lifetime and by the adopted son after her 
death. But for such consent of the natural father no adop- 
tion would have been made. After the adoption, owing to 
disagreement between the parties, a suit was filed by the 
natural father as next friend of the plaintiff to recover all the 
properties of the deceased. It was held that the provisions 
of the agreement were binding on the plaintiff. The Referring 
Judges, Sir Subramania Aiyar, Officiating Chief Justice, and 
Benson, J., felt some doubt as to the right of the natural father 
to bind the adopted son, having regard to certain observations 
of the Privy Council in Bhaiya Rabidat Singh v. Maharani 
_Indar Kunwar (6), Benson, J., who delivered the judgment 
of the Full Bench observed as follows + 

“If the agreement is such as to be inconsistent with the fundamental idea 
underlying adoption and the purpose for which it is sanctioned by Hindu Law 
as for instance, if it deprived the adopted son of all right to the property of the 
adoptive father and so left him without any means of performing the necessary 
religious offices towards the means of bis adoptive father and his ancestors, it 
may well be that the Courts would regard the condition as essentially repug- 
nant to Hindu Law and would refuse to uphold it. But it would seem that a 
fair and reasonable disposition of the property is not essentially repugnant to 
Hindu Law, or the purpose for which adoption is allowed, and is nowhere 
ferbidden by that law. Such dispositions are commonly made and are upheld 
by the authority of the case and the consciousness of the people. In these cir- 
cumstances, I think that the Courts ought not to refuse to recognise them as 
tinding on the minor, for whose benefit the adoption, coupled with the agree- 
ment as to the disposition of ‘the property, was really made. It may be asum- 
ed that the natural father would not Have agreed to the adoption, coupled with 
the disposition of the property unless it was for the benefit of his son to do so; 
ror would the adoptive father have taken the son in adoption except on the 
condition agreed to. The adoption, of course, cannot be set aside and to set 
atide the condition which was coupled with the adoption while maintaining the 
adoption would require the justification of strong grounds of Iegal necessity or 
public policy. In the present case the condition as to the property is a reasona- 
ble one and such as the Courts should uphold.” 

In Ramasami Aiyan v. Venkata Ramatyan (22) a suit 
was filed by the adopted son to set aside certain alienations 
made by the widow who adopted him. The defence was that 
the adoption was made on the faith of a written agreement 
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with his natural father and that none of the transactions were 
to be disputed as the agreement as ratified by the plaintiff 
after he came of age. The High Court held that the agree- 
ment was not binding on the adopted son as the ratification 
was made without knowledge of all the circumstances. ‘Their 
Lordships of the Privy Council held that the natural father 
consented to give his son in adoption on the understanding 
that his son would inherit only about one-third of the adoptive 


father's property and that the adopted son validly ratified the. 


agreement after he came of age. As regards the validity of 
the agreement itself apart from ratification their Lordships 


expressed no decided opinion but observed, “How far the 


natural father can, by agreement before the adoption, renounce 
all or part of his son’s rights so as to bind that son when he 
becomes of age, is also a question not altogether unattended 
with difficulty, although the case of Chitko Raghunath Raja- 
dtksh v. Janaki (8) certainly decides that an agreement on the 


= part of the father that his son’s interest shall be postponed to 


the life-interest of the widow is valid and binding. Tn this 
case their Lordships think it enough to decide that the agree- 
ment of the natural father which has been set out was not vord 
but was at the least capable of ratification when his son became 
of age.” It will be seen from the cases cited that the agree- 
ments sought to be enforced against a minor adopted son fall 
under heads (1) where the agreement is between the natural 
and adoptive fathers imposing terms and conditions, 
(2) where it is between a widow making an adoption in pur- 
suance of a will or deed of adoption which provides for the 
curtailment of the rights 'of the boy to be adopted either by 
interposing a life-estate of the widow or giving portions of the 
property to strangers, (3) where it is between a widow act- 
ing under an authority to adopt which does not restrict the 
rights of the boy to be adopted but simply authorises an adop- 
tion, and reserves rights of enjoyment in herself during her life- 
time or create rights in third parties. So far as cases 1 and 2 
are concerned the authorities show that the adopted son would 
be bound by any valid restrictions the adopting father or testa- 
tor may impose and as regards the third cage some cases decide 
that she cannot create an estate beyond her powers as Hindu 
widow and that even in cases of her own widow’s estate she 
cannot keep it and postpone the rights of the adopted son. 
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I am of opinion that where an adoption is made by a 
Hindu, who, at the time of adoption had absolute power of 
disposal over the property, an agreement between the natural 
father and the adoptive father as regards alienations which 
the adoptive father wants to make either by a document inter 
vivos or by will binds the adopted son in all cases where such 
an agreement would be for his benefit and that the only ques- 
tion which Courts ought to consider is whether the transaction 
is for the benefit of the boy to be adopted. There is no 
reason why the rights of the boy to be adopted should be tested 
with reference to what his position in the family would be 
after the adoption and to see whether the adopted father could, 
after the adoption, have made the alienations which are dis- 
puted. As I have already pointed out, the right of a Hindu 
father to give his son in adoption is not governed by any ques- 
tions of benefit to the adopted boy. For, it is perfectly com- 
petent to the natural father to give his boy in adoption to a 
pauper and thus deprive his son of any interest in the natural 
father’s property. If the adopting father would not make 
the adoption but for the conditions agreed to by the natural 
father and if in spite of those conditions the adopted son would 
be benefited, there is no reason why the transaction should 
not be tested like any other agreement entered into by the 
natural father as guardian of his own son. In the present 
case the agreement is clearly for the benefit of the appellant 
as he gets properties of large value which he would not have 
got but for the adaption and there can be little doubt that he 
would have remained a poor man if the natural father had 
not agreed to the adopting father making the will and the 
adoption being conditional on the said disposition. There is 
a slight error in the decree and judgment. Plaintiffs will be 
entitled to mesne profits only from.1sth January, 1912. The 
decree will be amended accordingly. 

The appeal, otherwise, fails and is dismissed with costs 
of respondents 1 and 2. 

As regards Appeal No. 461 of 1922, it is by the 2nd 
defendant against the decree of the Subordinate Judge direct- 
ing him to pay the cests of the plaintifs. Having regard to 
the facts of the case as set out in my judgment and the con- 
duct of the 2nd defendant, I see no reason to difer from the 
Subordinate Judge as to costs, This Appeal also is dismissed 
with costs. 

T. S. V. Appeals Wismissed, 

R34 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm Vıcror Murray Courrs TROTTER, 
Chief Justice AND MR. JUSTICE KRISHNAN. 


Nelakanti Sundarasiva Row and others ... Appellants* 
(Plaintiffs 3, 4 and 2) 
Y. 
Ivatury Viyamma and others ... Respondents ( Defend- 
anis 1 to 20). 
Hinds Law—Daughters succeeding io estate of father—Partition of estate 
extingmshang rights of surcvvorskis—Oral arrangement—Lists made out-—~Non- 
production of—Oral evidence—Evidence Act, S. ga—Surrender by surviving 
daughter—Effect on alienations made by predeceased daughter—Surrenderes 
whem can question. | 
Two Hindu daughters who had succeeded to the estate of their father made 
an oral partition of the same and also arranged orally to extinguish their mutual 
rights of survivorship. It appeared from the evidence that two lists had been 
drawn up of the properties as divided and mention was made in them of the 
right of sarvivorship having been extinguished. The lists were not produced 
but oral evidence was let in regarding the same. Held, 3, ya of the ‘Evidence 
Act did not apply and the oral evidence was admissible. 


One of the daughters made allenations in respect of the properties allotted to 
her and died. Subsequently the other daughter executed a deed of surrender 
in favour of the nearest reversionerc and even while she was alive 2 person 
claiming through him sought to impeach alienstions made by the deceased 
daughter, Held, be was not entitled to do æ during the life-time of the sur- 
viving daughter. IL R49 M 1085; (1914) MWN 795; 41 ML J 208 
followed. CMA No. 322 of 1919 dismented from. 41 M 75 referred to. 

Appeal against the decree of the Court of the Additional 


Subordinate Judge of Cocanada in O. S. No. 28 of 1921. 

B. Satyanarayana for appellants. " 

D. Appa Rao, G. Lakshmanna and C. Rama Rao for res- 
pondents. 

The Court delivered the following 


~ JoDGMENT -—Two points are raised for decision in this 
appeal. The first question we have to decide is whether when 
the two sisters WViyamma (the rst defendant) and the 
deceased Peramma divided their women’s estate, they did so 
merely with a view to convenient enjoyment, retaining the right 
of the survivor to take the whole on the death of one of them 
or whether such right of survivorship was expressly excluded 
by agreement between the parties. It is not denied that it 
was open to the sisters to do either in a manner binding be- 
tween themselves. The question is one of fact and the learn- 








*Appeal No. 173 of 1923. , ym April, 1925. 
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ed Subordinate Judge has held that the nght of survivorship 
was expressly excluded. 


The properties originally belonged to one Perayya. He 
died without male issue and he had no coparceners. His 
estate therefore passed to his widow Rajamma. She died 
25 years ago and the estate then passed to Perayya’s two 
daughters, Viyamma and Peramma, they taking a joint daugh- 
ter’s estate for life. It was these ladies that divided the estate. 
There is no partition deed but the division is admitted by all 
parties, the only dispute being whether the right of survivor- 
ship between themselves was retained or expressly given up. 
The Subordinate Judge has accepted the evidence for the de- 
fence on the point, in preference to the contrary evidence for 
the plaintiff. The documents he has referred to, though not 
very conclusive, support the defence version so far as they go, 
as pointed out by him. No reason has been shown for us 
to take a different view of the evidence in appeal. It was, 
however, elicited from one of the witnesses that two lists were 
drawn up for the properties as divided and mention was made 
in them of the right of survivorship having been extinguished. 
Now it is contended that these lists not being produced, oral 
evidence cannot be allowed in proof of the transaction. The 
partition and the arrangement to extinguish the right of survi- 
vorship were both made orally and the list, if any, will only be, 
one of the pieces of evidence in favour of it. Nomproduction 
of it may go to the weight of the evidence but does not prevent 
other evidence being given. It is not a case to which S. 92 
of the Evidence Act applies. We accept the finding of the 
Subordinate Judge that the right of survivorship was expresaly 
extinguished when the partition was made. 

The second question raised is one of law. The plaintiff 
claims the suit properties through the 2nd defendant who is 
the nearest reversioner to Perayya, to whom the surviving 
daughter Viyamma has executed a deed of surrender Ex. XVI. 
He contends that by virtue of the surrender the 2nd defendant 
has become entitled to the whole of Perayya’s estate and that 
he is not bound by any arrangement made between the two 
sisters. This is a question on which we are concluded by 
authority in this Court and unless we differ from it and refer 
the question to the Full Bench, we are bound to follow it. The 
ruling in Subbamma v. Subramaniam (1) is exactly in point and 

1. (1915) 1L R39 M 1095: 30 M L J 360. 


- 


Sundara- 
siva Row 


Y. 
Viyamma. 
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lays down that when a reversioner obtains the estate through 
the surrender by the life-estate-holder of her estate, he is not 


. entitled to question her alienations during her life-time but 


must wait till her death todo so. It was urged for the appel- 
lant that this case is no longer good law after the ruling of the 
Full Bench in Vaidyanatha Sasiri v. Savithri Ammal (2) which 
held that in the case of an adoption by a widow the right of the 
adopted son to question the widow’s alienations accrued at 
once overruling the decision in Srecramulu v. Krisinamma (3) 
which was relied on as an authority in Subbamma v. Subra- 
mamam (1). The ruling in Vaidyanatha Sastri v. Savithri 
Ammal (2) cannot, however, be taken as shaking the authority 
of the Subbamma v. Subramaniam’s case, (1) when we find two 
of the learned Judges on the Full Bench, the late Chief Justice 
Wallis and Kumaraswami Sastri, J., expressly referring and 
approving on that ruling and distinguishing it. The Chief 
Justice had affirmed the same proposition in Singaram Chettiar 
v. Kaliyanasundaram Pillai (4). A ruling to the contrary in 
C. M. A. No. 322 of 1919 was cited to us in an unreported 
decision of Oldfield and Seshagiri Aiyar, JJ., where it was held 
that a reversioner claiming by surrender from a widow was in 
the same position as a person adopted by a widow and could at 
once challenge the widow’s alienations ; but this case, besides 
being unreported, was not followed by Wallis, C. J., and Old- 
field, J., himself when it was cited to them in the case reported 
in Sri Raja Suryarao Bahadur Garu v. Sri Raja Suryanarayana 
Jagapathi Bahadur Garu (5). Oldfield, J., practically 
went back on his former judgment. In this state of authority 
I am not prepared to differ from the ruling in Subbemma v. ' 
Subramaniam (1) above referred to on a supposed analogy 
between the case of a son adopted by a widow and a reversioner 
claiming by virtue of a surrender by the widow on the ground 
that both of them claim from the last male holder and not from 
the widows. 

. As Kumaraswami Sastri, J., points out in Vaidyanatha 
Sasiri v. Sautthri Ammal (2) the Courts are justified in recog- 
nising the right of surrender by the widow, to impose conditions 
on her power based on considerations.of justice, equity and 


good conscience. Whereas in this case the surrender was effect- 





t. (1915) IL R49 M 1035:30 M LJ 360. 
a (1917) TL Rar M75: 33 ML J 487 (EF B). 
s (1903) IL R a6 M 149: 12 M LJ 197. 
4. (1914) MWN 785. 5 (19a1) 41 ML J 208 at arz 


XLIX]. - THE MADRAS LAW JOURNAL REPORTS. 269 


ed for the purpose of defeating the alienees for. consideration; 
the rule that till the surrenderer dies her acts cannot be ques 
tioned by the surrenderee seems to be a just and equitable rule. 
I would therefore. follow the ruling in Subbamma v. Subrama- 
niam (1) and hold that the plaintiff is not entitled by virtue of 
the surrender deed Ex. XVI to question the alienations of 
Peramma in favour of the defendants till Viyamma. dies. and 
the joint life-estate comes to an end. 


In this view, it is not necessary to consider whether the 
surrender is an invalid transaction in the circumstances of this 
case. Both the points taken by the appellant failing, the ap- 
peal must be dismissed with costs of respondents § to 20. 

T.S. Y. Appeal dismissed. 


In THE Higa COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice PHILLIPS. 
Pavakkal ... Petitioner*® (Counter-Petitioner) 


Uv. 
Athappa Goundan ... Respondent (Petitioner). 

Criminal Procedure Code, S. 489 (2)—Amendment of section-——Mainutenance 
ordered-—Subsequemi decree of Civil Court fer restitution of conjugal righte— 
Want of bona fides tx kusband—Order if te be cancelled—Discretion. 

A husband against whom an order for maintenance was pased under 
S. 488, Criminal Procedure Code, obtained subsequently a decree for restitution 
ot conjugal rights. Two execution petitions filed by him were dismissed as he 
failed to prosecute the same diligently and it was clear from his conduct that 
he was not at all anxious to get back his wife to live with him on the ordinary 
terms of husband and wife. Held, as the object in getting the decree for resti- 
tution of conjugal rights was merely to get the maintenance order cancelled, and 
not a besa fde wish to live amicably with her, the Court should not exercise 
its discretion under S. 489 (a) and cancel the order for maintenance. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Joint Magistrate of Pollachi passed in his 
proceedings in Miscellaneous Case No. 48 of 1923 cancelling 
the order of maintenance issued by the said Court in Miscel- 
laneous Case No. 36 of 1919. 


Er, 





“Cr, R C. No. 233 of 1924, 13th March, 1925. 
(Cr. R. P. No, 19a of 1924.) 
1. (1915) ILR 99 M 1035: go M LJ 260, 
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N. A. Krishna Aiyar for petitioner. 

S. Muthtah Mudaliar for respondent. 

The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER -_The petitioner in this case obtained an order 
of maintenance against the counter-petitioner in 1919. In 
1920 the counter-petitioner filed a suit for restitution of conju- 
gal rights and obtained a decree on 30th June, 1922. He put 
in an application for execution on 28th August, 1922. On a 
statement being filed by the petitioner the execution petition 
was dismissed. Another execution petition was presented 
on 24th February, 1923, and it was diamissed as 
no notice was served on the petitioner. Finally he put in a 
third petition on 5th April, 1923, and the order on that was as 
follows :"' The defendant is not willing to live with the 
plaintiff in the room proposed to be allotted to her. The peti- 
tioner does not press the petition. Hence dismisse' I 
think it is clear from the course of the proceedings in execution 
that the counter-petitioner was not at all anxious to get back 
his wife to live with him for even on the last application in 
which the execution of the decree came up for consideration it 
appears that he proposed that the petitioner should live in a 
separate room. The counter-petitioner has a second wife and 
children by her and when he obtained a decree for the restitu- 
tion of conjugal rights it was not open to him to impose terms 
upon his wife. If he wanted her to come back to him, he 
must accept her and live with her on the ordinary terms as 
husband and ‘wife and not keep her confined to one portion of 
the house. The counter-petitioner’s object in getting the de- 
cree for the restitution of conjugal rights is obviously not 
bona fide and he did not mean to allow his wife to live with 
him without restrictions. It was found in 1919 
that he ill-treated her and her children, without 
allowing them food, and the obvious conclusion would be, that 
this suit was filed by him in order to evade the order of mainte- 
nance and not bona fide in order to recover possession of his 
wife. Under S. 489 (2) of the Criminal Procedure Code, as 
recently amended, it is competent for a Magistrate to cancel 
or vary an order of maintenance, if, he thinks that it should be 
cancelled or varied in consequence of any decision of compe- 
tent Civil Court. Undoubtedly if a Civil Court had given to 
the husband a decree for restitution and the husband bona fide 
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wished to execute that decree and the wife refused that would Parakial 
be a good ground for cancelling the order of maintenance un- Athappa 
der S. 488; but in the circumstances in this case, where I am Gonnean: 
satisfied that the counter-petitioner did not wish to have his wife 
back and his object in getting the decree was merely to get the 
maintenance order cancelled, I think that in the exercise of the 
discretion under S. 489 (2) it would be wrong to cancel the 
order for maintenance. The Joint-Magistrate in cancelling the 
order gives no reason except that he follows the ruling 10, 
In re Bulakidas (1), which was decided before the Code was 
amended. Another case has been cited before me but I need 
not refer to it in any detail for this particular point, namely, 
the discretion of the Court under S. 489 (2) was not dealt 
with there. 
The petition is allowed and the maintenance order is 
restored. 


T.S. V.” Revision Petition allowed. 





In THE HIGH Court or JupicaTurE AT MADRAS. 
PRESENT : MR. Justice PHILLIPS. 
Sri Parankusam Venkayya Garu 
and others ... Appehants? (Plaintiffs) 


U. 


Bandaru Satyanarayanamurthi (minor) by 
mother and guardian Thayaramma 
and others ... Respondents (Defendants 
Nos. 1 to 3, 6, 7, 16, 37, 
8 fo 12, 19, 23, 30, 35, 40, 
46, 56, 57 and 61). 

Ciol Rules of Practice, R. 278 (b)—Costs of sutt—Swit dismissed fer de- Venkayya 
fault to pay stamp dutp—Costs in case of —Pleadings fled and, issues framed in’ | tere: 
the sutt—E fect. " yanamurthi. 

Where a suit has been dismissed for default of payment of stamp duty, 
and there has been no trial of the suit, although the pleadings have been filed 
and issues framed, the cage comes under R. 278 (b) of the Chill Rules of Prac- 
tice, and the fees should be calculated in accordance with that rule. In soch 
a case the costs ought not to be taxed as if the suit had been dismissed after 


contest, | 
=f E 


“Appeal No. 11 of 1923. 4th February, 1925. 
tr (1898) IL Rag B 484. 
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Appeal against the decree of the Court of the Additional 
Subordinate Judge at Ellore, so far as it relates to costs in 
O. S. No. 14 of 1922 (O. S. No. 104 of 1920 on the file of 
the Sub-Court, Ellore). 


G. Lakshmanrna and V. Viyyanna for appellants. 
-B. Satyanarayanamurthi for respondents. 
The Court delivered the following 


JUDGMENT : This appeal relates solely to costs. The 
plaintif brought a suit for partition impleading his co-sharer, 
the 1st defendant, and a large number of defendants who are 
alleged to be in possession of the land sought to be partitioned. 
The Subordinate Judge held that the plaintiff ought to have 
paid additional stamp duty in respect of his claim against the 
defendants other than the rst defendant. The plaintiff did 
not pay this amount and his suit was dismissed with costs. It 
appears that in the decree the costs have been taxed as if the 
suit had been dismissed after contest ; but inasmuch! as the 
suit has been dismissed for default of payment of stamp duty 
and as there has been no trial of the suit although the pleadings 
have been filed and issues framed, the case would appear to 
come under R. 278 (b) of the Civil Rules of Practice ; and 
the fees should be calculated in accordance with that rule. 


It also appears that separate costs have been awarded to 
a very large number of defendants, and there is no provision 
for this in the judgment. It would appear that so far as the 
separate costs are concerned, the 1st defendant would be 
entitled to his costs and the other defendants jointly to a second 
set of costs. 

The decree must be set aside and remitted to the Lower 
Court for framing a fresh decree in accordance with the above 
remarks. 

No order as to costs. 


A. S. V. Decree set aside. 
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In THE Hicp COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JusTIcE WALLACE. 


Gokarakonda Venkatasubbiah ... Petitioner in both peti- 
tions* (Petitioner 1s5t Defendant) 
Vv. ; 
Daliparthi Lakshminarasimham... Respondenis in C. R. P. 
No. 961 of 1923 (Cr. Peti- 
! tioners Plaintiffs). 

Civil Procedure Code, O. 9, R. p—Scope of—Daefendant declared ex parte— 
Plaintif s evidence taken and suit adjourned—Defeudant’s rigki te appear at 
adjourned hearing and proceed with kis case—If ex parte order should be set 

aside, 

On the hearing day of a suit, a defendant who had already filed bis written 
statement, was absent and the Court declared him ex parte. The evidence for 
the plaintif was adduced on that day and the hearing was adjourned to an- 
other date. On that day, the defendant appeared and wanted to put forward 
his evidence. Held, the ex parte order only covered the period during which 
the party was actually absent and did not act as a bar to his resuming appear- 
ance in the suit at the stage in which it then wae 

O. 9, R 7, Civil Procedure Code, applies to a party. who wishes to be 
1elegated back to the position which he would have been in if he had appeared 
at the previous hearing at which he was absent, and who wishes the proceed- 
inga taken in his absence to be taken over again in his presence, so that he 
may regain the opportunities of crossexamination, etc., which he lost by his 
absence. 

Petitions under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the orders of the Court of the Additional Subordinate Judge 
of Kistna at Masulipatam, dated 13th October, 1923, in I. A. 
No. 136 of 1923 in O. S. No. 11 of 1923 and in I. A. No. 135 
of 1923 in O. S. No. 32 of 1923 respectively on its file. 

M. Patanjali Sastri for petitioner. 


V. Krishna Mohan, Ch. Raghawa Rao and P. Bapiraju 
for respondents. 
The Court delivered the following 
JUDGMENT : These two Civil Revision Petitions are pre- 
sented against the orders of the Lower Court declining to set 
aside the ex parte order passed against the petitioner. The 
petitioner was the rst defendant in two suits, O. S. No. 11 of 
1923 and O. S. No. 32 of 1923. He has appeared in the 
suits and put in written statements. On one of the hearing 
days, namely 27th September, 1923, he was absent and the 
Court “ declared him ex parte.” ‘The evidence for the plain 
*C, R P. Now 961 and 962 of 1923 27th February 1935. 
R35 


Venkata- 
subblah 
v, 
Lakshmi- 
narasimham. 


Venkata- 
subbiah 
v. 


narasimham. 
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tiff was adduced on that date and the hearing was adjourned 
to 13th October, 1923. On that day the 1st defendant appear- 
ed and put in a petition under O. 9, R. 7, praying that the 
ex parte order against him may be set aside. The Lower 
Court dismissed that petition, and the present Civil Revision 
Petitions are filed against that order. The decree in the case 
has not yet been passed as further trial has been stayed by this 
Court, so that no question of setting aside an ex parte decree 
has yet arisen., 

The plea put forward by the rst defendant for his absence 
was sickness and want of money, His allegations were 
challenged by the plaintiffs in the suits and the 
Lower Court refused to believe these allegations and found 
that the 1st defendant had not shown sufficient cause for his 
absence to justify its setting aside the order under O. 9, R. 7. 
The Lower Court was entitled to come to that conclusion, and 
there is no lack of jurisdiction or irregular exercise of jurisdic- 
tion in its order. On the face of the record. I find there 1s 
no reason for interference in revision. 

The petitioner, however, has stated that the Subordinate 
Judge's view is that he, having been once declared ex parte in 
the suits, is debarred from subsequently appearing, even if he 
was prepared to resume the case from the stage it had reached 
and not ask that the proceedings which:went on in his absence 
be cancelled, i. e., it is suggested that the Subordinate Judge’s 
view is that the ex parte order passed by him on 27th Septem- 
ber, 1923, prevents the rst defendant from appearing at all 
again in the suits until and unless that order is set aside and 
that ex parte decrees must follow if the plaintiffs have made out 
any case at all. The respondents to these petitions do not 
challenge but uphold this view. The petitioner before me 
states that all he now wants is to be allowed to put forward 
his evidence, the suits having merely reached the point at which 
the plaintiffs’ evidence has been closed. Is he debarred from 
doing that or is he not ? I have had this point argued betore 
me in order to decide for the guidance of the Lower Court 
whether the ex parte order does or does not now bar the peti- 
tioner from resuming appearance in the guits at the stage at 
which they now are. The point is a novel one and there is an 
absence of authority on it. But my view is that the petitioner 
is not so debarred, in other words, that the ex parte order only 
covers the period during which the party was actually absent 
and does not act as a bar to his subsequent appearance. Res- 
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pondents contend that this view is opposed to O. 9, R. 7; but 
I do not think so. 


One cardinal principle to be observed in trials by a Court 
obviously is that a party has a right to appear and plead his 
cause on all occasions when that cause comes on for hearing. 
It follows that a party should not be deprived of that mght, 
and in fact the Court has no option to refuse that right, unless 
the Code of Civil Procedure deprives him of it. Is there any 
rule of procedure then which gives power to a Court to say 
to a party when he appears to plead his case that it cannot hear 
him because at the previous hearing he was absent ? l de 
not so read O. 9, R. 7. ‘That applies to a party who wishes 
to be relegated back to the position which he would have been 
in if he had appeared at a previous hearing at which he was 
absent, and who wishes the proceedings taken in his absence 
to be taken over again in his presence, so that he may regain 
the opportunities of cross-examination, etc., which he lost by his 
absence. After all “ ex parte ” only means that the party has 
not been heard because he was absent and the adjournment of 
the hearing ‘ ex parte” in the words of R. 7 applies only to 
the hearing on the particular day when that hearing and ad- 
journment “ ex parte” was made. I do not see any ground 
for extending its operation to all subsequent hearings of the 
suit. l 


The mere physical appearance of a party or his pleader 
has no special efect on the procedure in the suit. For 
example, a party who has no special interest in a particular 
part of the case being heard and does not intend to take any 
part in that part of the trial may surely absent himself on the 
days when that part of the trial is being heard without incurring 
as a penalty his total exclusion from the case. He no doubt 
forfeits any opportunities he would otherwise have had of tak- 
ing part in those days’ proceedings, but I cannot see how he 
would torfeit anything more, or that he could, by any rule of 
procedure, be prevented from appearing in future when the 
part of the suit in which he is interested comes en for hearing. 
Mere absence on certain days does not make him ex parte for 
the rest of the trial but only ex parte for those 
hearings at which he was absent. He is not prevented 
from appearing later and proceeding with the case at the stage 
at which it then is. His right to come on at that stage would, 


of course, depend on the stage at which the trial then stood. 
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Laksbmi- 
narazsimham, 
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In the present case if the plaintiff had closed his case and 
the petitioner had been called upon to produce his case and he 
was absent and therefore made ex parte as regards the presen- 
tation of his case, I take it that he would not be allowed to 
come on later unless he got the ex parte order set aside under 
O. 9, R. 7. But if the plaintiff had closed his case and the 
petitioner had not been called upon to produce his case, there 
could be no ex parte order against him with reference to his 
presentation of his case, which had to be set aside. Therefore 
he could appear and go on with his case on the adjourned date 
from the stage at which it stood. 

There is a paucity of authority on the point. The learn- 
ed vakil for the petitioner has drawn my attention to two rulings 
of the Allahabad High Court_Mannu v. Tulsi (1) and 
Bhagwat Prasad Tewari v. Muhammad Shibl: (2). They 
support the view I have taken. A case reported in Satyendra 
Nath v. Narendra (3), though slightly different on the facts, 
was decided on the same principle. With these remarks, | 
dismiss these petitions with costs, one set to each plaintiff. 


he es V; Petitions dismissed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAR. 
Appasamy Aiyar ... Petitioner* (Accused). 

Criminal Procedure Code, Ss. 195, 476—Amendment of—Sanctien given 
under old Code—Trial commenced but not completed before amending Act came 
into force—Fresh complaint—Necessity for. 

A Criminal Court took cognizance of an offence for perjury on 2 sanction 
granted to a person before the Criminal Procedure Code Amendment Act came 
into force, but the trial was not completed till after that date. A charge was 
then framed against the accused and he sought to revise the order framing the 
charge and to quash all proceedings in connection therewith on the ground that 
no written complaint by the Court was filed, as required under the amended 
provisions of the Code. Held, the proceedings were perfectly valid and no 
complaint by the Court was necessary, 19 L W 392 and Cr M P No. 606 of 
1924 followed. 

Per Wallace, J. In such cases it is essential not to confuse “cognizance” 
with “jurisdiction.” Once a Court is properly seized of a case, no amendment 
of the law except an amendment which took away the jurisdiction of the Court 
to try the offence can affect the Court’s authority to proceed with the trial. 

Per Madhavan Natr, J. :—An alteration in the law of procedure relating 
to the grant of sanction cannot invalidate proceedings validly begun under the 


*Cr RC No. azi of 1924 i 
(Cr R P No. 227. of 1924). ’ ath December, 1924. 
t (1921) a ALJ 39. 2 (1942) ao AL Japo. 3. (1923) 39 CL J 279. 
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old procedure. If the intention of the legislature was to annul such proceedings 
also, it would have expreseed such intention in appropriate language. 

Petition under S. 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the order framing 
charge, dated 5th March, 1923, in C. C. No. 37 of 1923 on 
the file of the Court of the First Class Sub-divisional Magis- 
trate of Usilampatti and for quashing all proceedings in the 
said C. C. No. 37 of 1923. 

P. S. Narayanaswami Aiyar for petitioner. 

The Pubic Prosecutor on behalf of the Crown. 

The Court made the following 


ORDER -_Wallace, J. The question raised in this 
revision petition is whether when a Criminal Court has taken 
cognizance of an offence for perjury, before the amendment of 
the Criminal Procedure Code, on a sanction order to a private 
individual granted before the Code was amended, but has not 
completed the trial before the amended Code, which abolished 
all such sanctions, came into force, the trial can go on without 
fresh complaint under the amended provisions of S. 476, 
Criminal Procedure Code. The point is one of first im- 
pression and is not very easy to decide. ‘The petitioner is 
the accused in the perjury case. The First Court had refused 
the sanction. The Lower Appellate Court granted it. The 
petitioner moved the High Court to revoke that sanction after 
the amended Code came into force. The High Court held 
that, under the amended Code, such an application would not 
lie and dismissed it. The petitioner complains that the 
amendment of the Code should not have been used to deprive 
him of his opportunity of moving that the sanction ought to 
be set aside and that, if the amended procedure is to govern 
his case, it must be held to govern it from the beginning. Had 
a complaint been put in to the Lower Court under the new 
Code, the petitioner would have had a right of appeal to this 
Court. As the Lower Court’s order is merely one granting 
his sanction, the petitioner, by the amendment of the Code, is 
now left without a remedy in the nature of appeal or revision 
against that Order. That, however, is not the point really 
before us now ; it has been settled already by the High Court’s 
Order. The point before us now is whether the trial which 
has been properly begun on a,sanction order must now be 
dropped owing to the amendment of the Code. Our atten- 
tion has been drawn by both sides to two recent rulings of this 
Court— neither of them, however, is exactly on all fours— 
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which are reported in Nataraja Pillai v. Rangaswami Pillai (1) 
and Sesha Atyar v. The Public Prosecutor (2). In the latter 
case, a Bench held that the production .of sanction was a mere 
matter of procedure. There the application was to revoke a 
sanction granted under the old Code. The learned Judges 
referred to the Nataraja Pillat’s case (1) and agreed with the 
view there expressed, that no party had a vested right of appeal 
or revision in the matter of getting a sanction revoked. 
Nataraja Pillai v. Rangaswami Pillai (1) case was the con- 
verse case in which the party moved the High Court to grant 
a sanction which the Lower Court refused. I was a party to 
that decision. The Nataraja Pillai v. Rangaswami Pillai, 1) 
case looks at the point from the standpoint of a complainant, 
while the Sesha Atyar v. The Public Prosecutor (2) case looks 
at it from the standpoint of an accused, but there is no essen- 
tial difference in the conclusion that the matter is one entirely 
of procedure, and it is plain that the old S. 195 did not draw 
any appreciable distinction between the position, as accused or 
complainant, of the parties in the matter of moving the High 
Court either to grant a sanction refused or to revoke a sanction 
granted. 

In order to decide as to whether a trial founded ona 
sanction and properly begun on a procedure which has been al- 
tered by the amended Criminal Procedure Code can now go 
on, it is essential not to confuse ‘ cognizance’ with ‘ jurisdic- 
tion.” Once a Court is properly seized of a case, I do not 
see that any amendment of law except an amendment which 
takes away its jurisdiction to try the offence can affect the 
Court’s authority to proceed with the trial. To hold that an 
amendment of the procedure of trial under the Code automati- 
cally brings to an end all trials founded on the original proce- 
dure— which is really the contention of the petitioner__is not 
a conclusion which appears to me justified either in law or in 
common sense. The consequence of an amendment of pro- 
cedure is not that all matters properly begun under the old 
procedure collapse and have to be begun again under the new 
procedure, but that they shall be continued under the new pro- 
cedure from the time when the new procedure came in:o force. 
If that were not the intention of the legislature, I think it 
was bound to have said so. Cognizance founded on a sanc- 
tion order was merely a barrier which had to be crossed before 


1 (1923) LL R 47 M 384:46 ML J 274 
A a (1925) 19 L W 463. 
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a Court reached the stage of trial, and, once that barrier had 
been crossed, | do not see what authority short of interference 
by a Court of Appeal in revision empowered to cancel the sanc- 
tion order, or,legislation ad hoc can reverse the process. This 
is the view akan by a learned Judge of this Court in Criminal 
Miscellaneous Proceedings No. 606 of 1924 and this also the 
view stated, although without reasons in Muthia Goundan v. 
Chinna Nallappa Goundan (3) to which also I was a party. 


The petitioner appeals to some observations of mine in 
Nataraja Pillai v. Rangaswami Pillai (1) . that “ obviously 
the Court has power to discharge or acquit an accused person 
of a charge which requires previous sanction if, in the course 
of the trial and before judgment is pronounced, it is brought 
to its notice that no sanction has been obtained and I can see 
no difference between such a case and a case where the sanction 
on which the trial is proceeding has been set aside during the 
trial,” but these really do not help him, because in such a case, 
the prosecution was either not apa begun at all under the 
old Procedure, or, if it had properly begun under the old Pro- 
cedure, it has also properly come to an end under the old Pro- 
cedure by the revocation of the sanction. What the petition- 
er sought to do in that case was to revise the old Procedure 
after the new Procedure had come into force. I can, there- 
fore, see no reason to interfere in revision in this case and dis- 
miss the petition. 

Madhavan Nair, J. The facts of this case are not dis- 
puted. Sanction under S. 195 of the old Criminal Procedure 
Code to prosecute the petitioner for perjury was refused by 
the first Court. The Appellate Court granted the sanction. 
An application filed by the petitioner to revoke that sanction 
after the amended Code came into force was dismissed by the 
High Court on the ground that under the amended Code such 
an application would not lie. Proceedings against the petitioner 
began on the sanction granted under the old Code, but were not 
completed before the amended Code came into force, and, 
now a charge has been framed against him for offence under 
S. 193 of the Indian Penal Code. The present petition is to 
revise the order framing the charge and for quashing all pro- 
ceedings against the petitioner in connection with this charge 
on the ground that such proceedings are bad in law inasmuch 





1. (1923) I L R47 M 384 at 394 :46 M L J 274. 
3. (1923) 19 L W 392. 
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as those were started without a written complaint by the Court, 
as 1s now required under the new Code of Criminal Procedure. 


The point arising for our consideration is whether the 
trial which has been properly begun on a sanction order grant- 
ed to a private individual under the old Code and the charge 
framed against him should now be considered bad in law, 
because of an alteration in the procedure laid down by the 
amended Code. ‘The learned vakil for the petitioner has 
relied upon two decisions of this Court, namely Nataraja Pillai 
v. Rangaswamst Pillai (1) and Sesha Aiyar v. The Public 
Prosecutor (2) in support of his argument. In Nataraja 
Pillai v. Rangaswami Pillai (1) an application was made to 
the High Court to set aside an order revoking a sanction grant- 
ed under S. 195 of the old Code of Criminal Procedure. It 
was held that such an application does not lie after the amend- 
ment of the Code and that no party hasa vested right of 
appeal or revision in getting a sanction order revoked. In 
Sesha <Atyar v. The Public Prosecutor (2) it 
was held that an application made tothe High Court 
after the amended Code has come into force to revoke a 
sanction granted under S. 195 of the old Code is not main 
tainable. The learned Judges expressed the view that “the 
production of a sanction for the cognizance of certain specified 
offences was purely a matter of procedure,” and also held, 
following Nataraja Pillai v. Rangaswami Pillai (1), that no 
private party has a ‘vested right of appeal ina sanction 
matter which would be preserved in spite of the amendment of 
the law.” Relying on these decisions it has been argued that, 
since the grant or the revocation of sanction is purely a matter 
of procedure which is affected by an alteration of the law, the 
proceedings commenced in pursuance of a sanction granted 
under the old Code are also bad in law in view of the altera- 
tion in the procedure laid down in the amended Code. It 
appears to me that neither of the two decisions above referred 
to deals with this question now raised before us. 

On the other hand, the decisions in Muthia Goundan v. 
Chinna Nallappa Goundan (3) and Criminal Miscellaneous 
Petition No. 606 of 1924 brought to our notice by the learned 
Public Prosecutor have a direct bearing on the question and 
the latter one suggests the correct principle to be applied in the 


x (1923) ILR 47 M 4384:46 ML J 294. 
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present case. In Muthia Goundan v. Chinna Nallappa Goun- 
dan (3) the learned Judges, Ramesam and Wallace, JJ., ex- 
press their view that the new Criminal Procedure Code Amend- 
ing Act does not affect the complaint filed under the Act before 
the amendment. In Criminal Miscellaneous Petition No. 606 
of 1924 it was held by Krishnan, J. that “ the amendment of 
the Criminal. Procedure Code did not affect complaints already 
filed on sanction properly obtained. * * *S. 195 requires the 
sanction only to enable the Court to 4 take cognizance ° of cer- 
tain offences and, once the case is launched and cognizance has 
been taken by the Magistrate, the fact that he commits the 
case to the Sessions for trial does not affect the question.” It 
seems to me that this decision lays down the correct principle. 
The production of sanction, which is purely a matter of pro- 
cedure, is a pre-requisite of certain prosecutors [see 
Sesha Aiyar v. The Public Prosecutor (2)]. Sanction is 
required only to enable the Court to take cognizance of certain 
offences and, when once the case is launched and cognizance 
has been taken by the Magistrate of any offence nothing short 
of an amendment which’ specifically takes away the jurisdic- 
tion of the Court to try the offence can affect the right of the 
Court to go on with the trial according to law. 


In my view, an alteration in the law of procedure relating 
to the grant of sanction cannot invalidate proceedings validly 
began under the old Procedure. If the intention of the 
legislature was to annul such proceedings also, then it would 
have expressed such intention in appropriate language. Apply- 
ing the principle indicated in Cr. M. P. No. 606 of 1924, I 
would hold that the proceedings of the Magistrate in this case 
are not wlira vires and illegal. 


I would, therefore, dismiss this petition. 
TB. Revision Petition dismissed. 


a, (1923) 19 L W 463. 3. (1923) 19 L W 49m 
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PRIVY COUNCIL 
(On Appeal from the Chief Court of Lower Burma.) 


PRESENT : LORD ATKINSON, LORD SHAW AND LORD 


DARLING. 
Maung Bya and another ae Appellants* 
Vv. 
Maung Ky: Nyo and others YA Respondents 
P. C, Nuisance—Blechking of canal by leacer land-swner—Consequent flooding and 
Maong Bra gee: ATA DA up the canak—Liability of lower owner—Lew 
ae a A raised road or “bund” traversed depressed ground, through which 


flowed a canal, properly provided with a gap,or “eye” for the flow and a 
bridge over the canal. The owner of land lower down the canal caused this 
gap or “eye” to be filled up, thus blocking up the course of the water in the 
canal at that spot, which water overflowed and flooded land higher up the 
canal course and damaged the crops there, Held, the lower owner was guilty 
of an actionable nuisence for which he was Hable in damages to the higher 
owner. 

Bickeit v. Morris, 1 H L 47; Menxies v. Breadalbaxe, 4 Bligh (N 8) 414 ; 
Orv\Eqwing v. Colqukeun, 2 App C 839 ; Néeld v. L and N W Ry Co, 10 Exch 4; 
King v. Commissioners for Pagham, 8 B & C 355 ; Whalley v. L and Y Ry Co, 
rs QBD ur; Rylands v. Fletcher, 3 H L 330 referred to. 

It is immaterial in such cases to enquire how or by whom the waterway 
thus blocked up was originally formed or built, or whether it was a natural 
cr an artifical watercourse. : 

Though, in the case of a natural watercourse, the various riparian owners 
mre- entitled, a'an incident of their ownership, to the unimpeded flow of the 
water and to its reasonable enjoyments it passes in ita natural course through 
the riparian lands and, on the other hand, in the case of an artificial water- | 
course, such owners right to the water-flow rests upon cither—prescription—or— 
giant from or on contract with the owner of the land from whidh the water | 
was artificially brought, yet a watercourse, originally artificial; may have been ' 
made under suck circumstances and used in such manner that a riparian owner, 
may have over it, apart from grant or prescription or contract, the same rightd 
as over a natural stream. 

Rameskur Pershad Narain Singh v. Keonji Behari Pattuk, 4 App Cas rar | 
Kensit v. Great Eastern Railway Ce. 27 Ch D 12a; Sutcliffe v. Booth, 32 L T 
Q B 135; Holker v. Poriti, L R 8 Exch 107 ; Bailey and Ce. v. Clark, Sex and 
Morland, (1902) 1 Ch 649 referred to. 

In such cases, the liability of the defendant in damages for ,the wrong, 
done does not depend on the question whether he made a profit by bis act. 

The law in Lower Burma as to the flow of, and flooding by, freah water 
Livers and watercourses or trespasses on the bed or soil of such rivers, is the 
same as in England. 

Abdul Hakim v. Ganesh Dutt, I L R 13 C 323; Ramaswasmi Naicker v. 
Rasi Naickey I LR 38 M 149 distinguished. 


*P' C Appeal No. 106 of 1924. goth June, 1925. 
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Appeal from a judgment of the Chief Court of Lower 
Burma (Maung Kin and Duckworth, JJ.), dated 31st May, 
1921, reversing the decree of the District Judge (Po Bye, 
Esg.), dated 27th September, 1919, awarding to the appellants 
‘Rs. 8.82148 cents, as damages and costs against the res- 
pondents. 

.The material facts and arguments appear from the judg- 
ment of their Lordships. 

G. Lawrence, K. C. and Besley for appellants. 

Harney, K. C. and Leach for respondents. 

“ 30th June,.1925. The Judgment of the Board was 
delivered by 

Lord ATKINSON.__This is an appeal from a judgment of 
the Chief. Court: of Lower Burma (Maung Kin and Duck- 
worth, JJ.) dated 31st May, 1921, allowing the appeal of the 
respondents against a decree of the District Court of Pyapon 
(Po Bye, District Judge), dated 27th September, 1919, by 
which the said District Judge ordered the respondents to pay 
the appellants the sum of Rs. 8.821-48 by way of damages 
and the costs of the suit. 

"The appellants in the second paragraph of their case 
allege that “ the question raised is whether in Burma/a. lower 
apricultural owner is liable to compensate a higher agricultural 
owner for damage to crops by inundation caused by the block- 
ing of a canal running through the lands of the lower owner 
by which the water. would otherwise have been drained from 
the land of the higher owner. ” 

In a sense, but only in a limited sense, is that statement 
accurate. Save in the second and third of the reasons for 
their appeal it is put forward that the law applicable in Lower 
Burma to the flow of and flooding by fresh-water rivers or 
watercourses, whether they be natural or artificial, or tres- 

asses on the bed and soil of such rivers and streams, is differ- 
ent from the law as applied to similar subjects in England. A 
little consideration of the two cases cited [Abdul Hakim v. 
Ganesh Dutt (1), and Ramaswami Naicker v. Rasi Naick- 
er (2)] will show that there is no conflict between the two 
systems of law, and jt was not contended in argument on the 
hearing of the appeal that the general principles of the laws of 
England touching the matters above mentioned did not apply 
to: Lower: Burma. | 

1. (1885) I L-R ra’ C 3328. 
a (1913) ILR 38 M r49: 05 ML J 276, 
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ioe The action out of which the appeal has arisen was 
Maung By2 brought by the two appellants (who are husband and wife) in 


Manne Kyl the District Court of Pyapon, Lower Burma, to recover 
Nyo. damages amounting to Rs. 13.448 for the wrongful flooding by 
Lord the acts and procurement of the respondents of a large tract 


Atkinson. of paddy lands 68,541 acres in extent, belonging to the appel- 
lants, whereby the productivity of these lands was, in 
the season in which the acts were done, so reduced that tkey 
only yielded 3,867 baskets of paddy instead of their normal 
yield of about 17,300. The District Judge decided in favour 
of the appellants and awarded them Rs. 8.821-48 damages. 
The Chief Court on appeal reversed the decree of the District 
Judge, and.on grounds which appear to the Board strange, and 
are indeed unsound, decided in the respondents’ favour. 


Several maps of the locality were given in evidence ; the 
two most intelligible and useful were the first, a map marked 
Ex. A, and the second, dated in the year 1906__7, described 
as Ex. 2A. With almost perverted ingenuity the drafts- 
man of these and, indeed, of many other maps, has omitted to 
place upon the face of them any indication of the points of the 
compass, so that in dealing with them one is obliged to use 
the words left and nght, and top and bottom of the maps in 
order to endeavour to fix any point or object. A study of 
these two maps, however, enables one to get an idea of the 
terrain, especially as the map of 1906 represents what was the 
nature of the tract of country with which the case is conversant 
before any of the works were executed, the misuse of which is 
alleged to have caused the flooding, and as the second map, 
Ex. A, shows what were the features of that tract after 
these works had been executed. The map of 1906-7 purports 
to be a plan 126 of Sakangyi circle, Bogale township. [It 
corresponded closely with the map, Ex. A. 


Many rivulets or watercourses are depicted upon it. They | 
correspond with those depicted upon Ex. A. The main dif- 
ference between them is that on the latter a prolongation of 
the watercourse from Singu Chaung is to be found which is 
absent from 2A of 1906-7. 


The watercourse, styled extravagantly the canal, repre- 
sented on A, and lettered A, B, C, D, G, H, emptying into 
the sea creek at A is precisely the same watercourse as is re- 
presented on the map of 1906-7, coming from Singu Chaung 
and debouching into the same sea creek at the same place. No 
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doubt the so-called canal is represented as being something 
broader than the corresponding stretch of watercourse on the 
map of 1906, but the fact of vital importance is that all the 
rivulets or watercourses are depicted as of the same width and 
kind, and resemble each other in all respects. There could 
be no object in depicting on this map a watercourse as existing 
where none, in fact, existed when the map was made. The 
map therefore absolutely refutes the contention put forward 
with some hardihood. on behalf of the respondents, that be- 
fore the canal was made its site was a mere depression in the 
earth surface through which no stream ran; but in which, 
after heavy rain, stagnant water for a time accumulated. Now 
what was done in 1913-4 was, in their Lordships’ view, the 


widening a little, and deepening a'little, possibly trimming the 


banks a little, of an existing ancient fresh-water natural water- 
course, not in their view the making by excavation and such 
work of a watercourse, styled a canal, where none such thereto- 
fore existed. 

The lands of the first respondent lie to the left-hand side 
of the map, between the lands of the appellant and the sea 
creek Kyonkan Chaung. On the map Ex, A thev are number- 
ed 17, 18, 30, 31, 32. The other respondents are merely 
cultivators in the village of Kamakalu. The lands of the 
appellants are comprised in three kwins lying to the right of 
the first respondent’s lands and named respectively Kasaung 
Ngotto (both marked on Ex. A), and Sakangyi South and 
Kasaung Ngotto (both marked on map B). They are num- 
bered separately 1.14 on map marked B. In addition to 
the refutation of the respondents’ suggestion as to there never 
having been formerly a rivulet or watercourse where the canal 
exists now, one finds that several w:tnesses depose to there 
having been a small Yo where the bridge was afterwards 
erected, that a jungle log was placed across the Yo before the 
bridge was built, which certainly suggests to their Lordships 
that this log was designed to fulfil the function of stepping 


stones to enable people to cross the stream, possibly dry- | 


shodded and in safety. 

In the present, case the early history of this locus in quo, 
this large tract of paddy land intersected with rivulets of water, 
large or small, is very vague. The evidence as to what were 
the rights and obligations which the inhabitants owed to each 
other in reference to these watercourses, the local law as to 
their regulation, their enjoyment -and protection, is so con- 
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fused. and contradictory that it has occurred to the Board that 
it would possibly be better to reverse the usual order of proce- 
dure and, before dealing with the evidence of the witnesses, 
the facts proved, and the rulings of the Judges, to demonstrate, 
by: reference to four or five well-known: English cases, what 
the well-established law is touching the flow of and flooding by 
rivers and ,watercourses,.the: diminution of their currents or 
the diversion of their course, the trespass upon their beds, the 
incursion of: the,.sea upon one’s land, and the measures the 
owner may: take. to protect himself, and. then by applying . a 
adherent and-consistent body of-principles to-the facts proved, 
thus. endeavouring to solve in-harmony with English Law the 
issues raised, considering any:local law which may modify the 
English Law. 

‘The first of: these cases is Bickett v. Morris (3). It 
deals with trespass on the alveus or bed of a fresh water 
watercourse. 

The appellant obtained, in consideration of £10 paid by 
him, permission from a riparian owner on the river Kilmar- 
nock, in Ayrshire, to extend a certain wall then standing on 
the respondents’ premises on to the alveus of the river as far 
as was indicated bya red line drawn on an identified ordnance 
map. ‘The appellant proceeded to build the wall, but, as the 
‘respondents alleged, not in the direction indicated. The res- 
pondents accordingly applied for an interdict against him, and 
brought an action for a declaration that the appellant had no 
right to erect buildings on the solum of the river beyond the 
red line aforesaid. Lord Cranworth, in delivering judgment, 
dealt at length with the legal points raised in the. discussion. 
At-page 58 of the report he said -_ . 

“ By the law of Scotland, as by the law of England, when the lands of 
two conterminous.proprictore are separated from each other by a running stream 
of water, each proprietor is prima facie owner of the soil of the alveus or bed 
of the river ad medium filum aquae. The soil of the alveus is not the common 
pioperty of the two proprietors, but the share of each belongs to him in eeveralty, 
so 'that if from any:cause the course of the stream should be permanently dl- 
verted, the proprietors on cither side of the old channel would have a right 
to use the soil of the alveus, each of them, up to what was the medinm flum 
ayunar, in the same way as they were entitled to the adjoining land. The 
appellant contended that as a consequence of this right every riparian proprietor 
is at liberty at his pleasure to erect buildings on his share of the alveus æ long 
as other proprietors cannot show that damage is thereby occasioned or likely 
ty be occasioned to them. .I do not think that is a true exposition of the 


law.” 





3; LRI1EL 47. 
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Lord Cranworth then dealt with the difficulty, almost the 
impossibility, of determining in anticipation what damage may 
result in flood time by the erection of buildings on the alveus 
of a stream, and speaking of the riparian proprietors, put 
their case succinctly in these words :_— 

“They are entited to say ‘We have all a common interest in the um 
restricted flow of the water, and we forbid any interference with it.” This 
is a plain, intelligible rule, easily understood and easily followed, and from 
which I think your Lordships ought not to allow any departure.” 


Lord Westbury, at page 61 of the report, thus expresses 
himself :— 

“When, however, it is said that proprietors of the bank of a running 
stream are entitled to the bed of the stream as their property usque ad medium 
fium, it, does not by any means follow that the property is capable of being 
used in the ordinary way, in which so much land uncovered with water might 
Le used ; but it must be ‘used in such a manner as not to affect the interest 
of riparian proprietors of the stream. Now the Interest of a riparian proprietor 
in the stream 1s not only to the extent of preventing it being diverted or diminish- 
ed, but: it would extend ‘also to prevent the course being so interfered with or 
affected .as to direct the current in any different way that might posibly ' be 
attended with damage at a future period to another proprietor.” 

So much as to interference with the alveus which is stated 
in the headnote of this case to be sacred. 

In Menzies -v. Breadalbane (Earl of) (4), it was held 
that a:proprietor on the bank of a river, having commenced 
the building of a mound, which, according to the opinion and 
report of an engineer, would, if completed, in times of ordinary 
flood throw the waters of the river on to the grounds of a 
proprietor on the opposite bank so as to overflow and injure 
them, should be restrained .by perpetual interdict from the 
further erection of any bulwark or other work which might 
have the effect of diverting the stream of the river in time of 
floods, 3. e., ordinary. flood, from its accustomed course and 
throwing the same upon the lands of the appellant. Lord 
Eldon, in delivering the judgment of the House (at page 418) 
said + 

“Tt is unnecessary to trouble your Lordships with any observations on 
the law of England..... because it is clear beyond a possibility of doubt that 


by the law of England such an operation” (i. e., as that complained of) “could 
not be chrried on.. ....” 


At page 419 he then said — 


“ But let us see what is said on this subject by the institutional writers’ 


on the law of Scotland.” 
He then quotes with approval the following passage from 
Erskine’s Institutes + 


4. 3 Bligh (N 8)-414. 
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“When a river threatens an aleration of the present channel by which 

damage may arise to the proprietor of the adjacent or opposite iground it is 

lawful for him to build a bulwark ripae muniendae causa to prevent the loss 

of ground that is threatened by that encroachment,” 

Lord Eldon then proceeds -_ 

“so that the proprietor whose lands are threatened to be washed away, 
may, for the purpose of protecting his own property in a case of that description, 
raise a bank for his own security, but this bulwark must be so executed as 
to prejudice neither the navigation nor the grounds on the opposite side of the 
river,” 

This right of navigation, however, is not a right of pro- 
perty. It is simply a right of way which must not be interfered 
with. [Orr Ewing v. Colquhoun (5) ]. 


In Nield v. The London and North-Western Railway 
Company (6), the defendants owned a canal which was 
threatened with an overflow into it of food water from a neigh- 
bouring river, and, fearing damages to their premises situated 
on the banks of the canal, placed across the canal some planks 
rising up higher than the level of the water in the canal, which. 
being obstructed when the flood increased, rose till it flooded 
the plaintiff's premises. In an action brought by the 
plaintiff to recover damages for this injury, it was held that the 
defendants were not liable on the ground that they had not 
brought on to the plaintiff's premises the water which did the 
injury, and that there was no duty on the owners of a canal 
analogous to that resting on the owners of a natural water- 
course not to impede the flow of the water down it. 


So much as regards fresh water streams. As regards 
the right of an owner of land whose land is exposed to the 
inroads of the sea, the case of The King v. The Commissioners 


of Sewers for Pagham (7), many times approved of, is a dis- 
tinct authority. In delivering his judgment that most able 
and learned Judge, Bayley, J., stated the rule of law in these 


words > 

“Every land-owner exposed to an inroad of the sea has a right to pro- 
tect himeelf, and:ie justified in making and erecting such woiks as are necessary 
tor that purpose, and the Commissionera (#. e. the defendants) may erect such 
defences as are necessary for the land entrusted to thelr superintendence. If, 
indeed, they make unnecessary or improper works, not with a view to the pro- 
tection of the level, but with a malevolent intention fb injure the owner of 
other lands, they would be amenable to punishment by criminal information or 
indictment for an abuse of the powers vested in them. But if they act bona fde, 
doing no more than they honestly think necessary for the protection of the 


g. (1877) 2 App Cas 839, 846. 6. (1874) LR 10 Br 4 
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level ( 2. e., the land they superintend) their acts are justifiable, and those who 
sustain damage therefrom must protect themselves.” . 

The last English case necessary to refer to on this sub- 
ject is that of Whalley v. The Lancashire and Yorkshire Rail- 
way Company (8). Itis somewhat peculiar in its features. 
The defendants were proprietors of a railway which ran along 
from east to west over a flat country on a low embankment. 
A ditch ran along on each side of this embankment for the 
purpose of draining the railway. The surrounding land sloped 
from south-east to north-west, so that the land on the north- 
west side of the railway embankment, where the damage occur- 
red, was at a lower level than on the south-east side of the 
embankment. The plaintiff was a farmer occupying lands on 
the north-west side, the lower side of the railway, but separat- 
ed from it by other lands belonging to other persons. By 
reason of an unprecedented rainfall a quantity of water which 
accumulated on the south-eastern side of the embankment, was 
dammed up against it, and ultimately rose to such a height as 
to expose the embankment to danger. This water, it was ap- 
parently considered, might possibly have percolated through 
the embankment, and in no sense did the Company, as did the 
defendant in Rylands v. Fletcher (9) bring the water upon or 
up to the Company’s lands, but when the water had msen’ to 
such a height that the defendants thought it was necessary for 
the protection of their embankment, they caused trenches to be 
cut in the embankment, through which the water was enabled 
to escape to the north-west side of the railway and from thence 
to flow into’ the adjoining lands and ultimately to the plaintiff’s 
land, damaging his crops. The case was tried before Mr. 
Justice Day and a jury. The jury found that the cutting of 
the trenches through which the water flowed was 
reasonably necessary for the protection of the defendants’ pro- 
perty, that it was not done negligently, and that the plaintif 
was injured by the water that so came through the trenches to 
the extent of £138 beyond what it would have been if the 
trenches had not been cut. On these findings the learned 
Judge gave judgment for the plaintiff for £130. Brett, M. R., 
deals in his judgment with the facts of the case and the princi- 


ples applicable to it.® At page 137 he said n 

“ But then it is suggested: that if a person has brought the danger on 
his land, it makes a difference. 80 it does. If he has not brought the danger 
there, and without any act of his it breaks through his land on to his neighbours 


lard, I take it he is not liable. In that case both have suffered from a common 


8. (1884) 13 QB D 331. 9. LR zHL 330 
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P.G- extraordinary danger, but one has suffered before the other; that is all. ... 
Cait Tu this case the water endangered the embankment and, moreover, 1 would have 
y, gone on to the plaintifs land in any event ; but then if it had been left alone 
Maung Kyl and allowed simply to percolate through the embankment, even though all of 
Nyo. it would have gone on the plaintiffy Aand, it would have gone without doing 
Lord the injury which was done by reason of its pushing through the cuttings which 
Atkinson. the defendants made. The defendants did something for the preservation cf 
their own property which transferred the misfortune from their land to that 
of the plaintiff, and therefore it seems to me that they are liable.” 
Lord Justice Lindley, at page 140 of the report, says :— 
“Tt appears to me that this case is more analogous to the Scotch case 
ot Menzies v. Eatl ef Breadalbane and Nield v. L. N. IF. R. Company 
“It seems to me established by those cases that if an extraordinary 
flood is seen tp be coming upon land the owner of mch land may fence off and 
protect his land from it, and so turn it away without being responsible for the 
consequences, although his neighbours may be injured by it.” 
“Rex v. Pagham Commimioners is another step in the same direction, 
Bb «esi We eee Jos We must look at the broad question, which is whether a land- 
owner on whose land there is a sudden accumulation of water, brought there 
without any fault or act of his, is at liberty actively to let it off on the land 
oi his neighbour without making that neighbour any compensation for damages, 
because the landowner by doing so has been able to save his own property from 
injury ? I can see no authority for that, and it appears to me the general 
1ights and duties of landowners are decidedly against it.” 

Some point was made in this case to the effect that the 
stream alleged to have been stopped up was at best merely an 
artificial watercourse and not a natural one. In the latter 
case the successive riparian owners have been each entitled to 
the unimpeded flow of the water in its natural course, and to 
its reasonable enjoyment as it passes through his land as a 
natural incident of the ownership of his land. In the former 

A case, however, any right of the owner to the flow of the water 
must rest on prescription or grant from or contract with the 
owner of the land from which the water is artificially brought. 
[Rameshur Pershad Narain Singh v.) Koonjt Behari Pat- 
tuk (10) ; Kensit v. Great Eastern Railway Company (11)'] 

There is, however, a well-established principle of law, 
directly bearing upon this case and vitally affecting it, namely, 
that a watercourse originally artificial may have been made 
under such circumstances, and have been used in such a way 
that an owner of land situate on its bank will have all the nights 
over it that a riparian owner would have if it had been a 
natural stream. [Sutcliffe v. Booth(12); Holker v. Poritt (13): 
Bailey and Co. v. Clark, Son and Morland (14) }. 

10. (1878) 4 App Cas 125. 11. (1884) av Ch D saa, 184. 
ya. 33 LJ QB 136. 13. (1873) LR 8 Ex 107. 
1g, (1902) 1 Ch 649, 664, 669, 673. 
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It is not necessary in order to apply the principles of 
these decisions to analyse the evidence in detail. It was 
proved by a Public Officer, the Superintendent of Land Re- 
cords, and not contradicted, that this so-called canal went right 
up to the boundary of the appellants’ land ; while on the 
following five paragraphs of the written statement of the res- 
pondents they practically admitted the facts founding the 
charge against them, though at the same time they misrepre- 
sent the conduct and action of the appellants. These para- 
graphs run thus =— 


“ 


6. The said channel became wider and longer through erosion, with 
the result that the salt water from Kyonkan Chaung overflowed on the lands 
of this defendant and of adjoining cultivators and caused damage thereto, 


7. In order to prevent such damage in or before the year 1914 the ` 


fired defendant admits there was a bund erected across the said channel at e 
point wheie it flows through the land of this defendant and others, Such 


erection was said to be by the permission of Maung Thi Hla, the then Tow 
ship Officer of Bogale. 


8. The said bund gave way in or about the year 3916-17, and this 
defendant with his assistants repaired the bund formerly erected at the same 


place where the original bund was erected without any objection on the part 
of the plaintiffs or any one else. 


9. On the is Jaly, 1917, the first plaintiff and others illegally gree 


passed on the first defendant's lands originally ocquired and lands purchased 
afterwards and opened the said bund, but the bund was erected again as there 


was no legal order and report that effect was made to Thugyi Maung Shwe- 


Loon. 


ro. On or about the asth August, 1917, in pursuance of an order of 
the Deputy Commissioner of Pyapon, the said bund was opened, and after suck 
date it has not been closed. 


The evidence and findings of the Judges upon these state- 
ments establish, as will presently be shown, that the defendants 
themselves erected the bund referred to in the second as well as 
in the third of these paragraphs. To effect this work they 
must have gone in upon the alveus of the canal, closed up with 
this bund, the eye of the bridge what was the outfall of the 
canal into the sea, and thus have offended against the law as 
laid down in the English cases. The District Judge framed for 
himself certain issues and answered them thus : To the second 
issue he gave the answer that the canal was not a Government 
constructed work, but was for a long time before 1906-1907 a 
naturally formed channel. ‘The third issue so framed ran, 
‘Did this canal facilitate the free outflow of rain water from 
the plaintiffs’ (appellants’) paddy lands ?” His answer ran 
thus: “ There cannot be any doubt that as all the parties 
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admitted the canal‘takes the water into the Kwin from the 
Kyonkan Creek at flood tide, and takes the water out from the 
Kwin into the creek at ebb tide, therefore a certain extent of 
rain water must find its way into the Kyonkan Creek as a 
natural consequence.” And, again, “there cannot be any 
doubt as to the motive of the defendants that they erected the 
bund and closed the canal to protect their own fields from salt ` 
water ; but there cannot also be any doubt that the stoppage 
of the outflow at ebb tide caused the excess water to remain in 
the fields of both the parties.” He answers the fifth issue 
in the following words: the “ weight of evidence is clearly 
in favour of the plaintiffs,’’ and I would [thus] answer the 
fifth issue. 

He further finds that Map 2A makes it clear that the 
channel had been in existence before the year 1906-1907, and 
that there was no canal construction by any one. He ulti- 
mately gave a decree in favour of the appellants for 
Rs. 8.821-48. No case has been made that these damages 
were excessive in amount if the legal wrong complained of had 
been actually committed. There was ample evidence in the 
case to sustain the findings of the District Judge if he believed 
the witnesses who gave it, as apparently he did, having seen 
and heard them. It appears to their Lordships plain that 
the access of some salt water from the creek through the eye 
of the bridge into the canal twice in the twenty-four hours in 
flood tide does not resemble in any way those incursions of the 
sea dealt with in The 'King v. The Commissioners of Sewers 
for Pagham (7) and still less did the closing up of 
the eye of the bridge, by this bund, and in seasons of heavy 
rain the ponding up of the fresh water in the canal, so that 
lands higher up that stream were flooded resemble those neces- 
sary precautions which a landowner whose land is at the mercy 
of these incursions of the sea is entitled to take to protect his 
property. If the stopping up of the outfall of the canal was 
justifiable by reason of this access of some salt water at flood 
then every freshwater tributary to a tidal river could be closed 
up at its mouth to prevent the like consequences. 

Both the cases [Abdul Hakim v.Ganesh Dutt (1) and 
Ramaswami Naicker v. Rasi Naicker (2)] referred to in the 
third reason for the appellants’ appeal deal with surface 
water, the rain which falls on agricultural land not with water- 


r. (1885) IL R12 Ca. a (1913) ILR 38 M 49:25 ML J 276. 
: 7. 8B&C 355. 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 293 


courses of any kind. They are irrelevant therefore to the Bee 
questions in controversy in this case, and are not in conflict Maung Bya 
it appears to their Lordships with any of the English cases ya aog Kyi 
cited. , Nyo 
The respondents appealed, and on the appeal the learned Lord 
Judges of the Chief Court of Appeal seem to have taken a  Atkiason. 
{ course as unwise as it was extraordinary. The appellants had 
undoubtedly in paragraph 4 of their plaint stated that the 
Government had iin the year 1913 dug this canal, shown by 
letters A, B, C, D, on Ex. A. That was no doubt found to 
be untrue, but no evidence whatever was given to show that 
the Government had any jurisdiction or authority to do such 
a thing, and what is much more important that if they had such 
authority an action could not be brought for any injurious con- 
sequence resulting to individuals from its execution. 
That paragraph of the plaint is followed by two others, 
Nos. 5 and 9. 
5. The said canal thos facilitated the free outflow of the rain water 
from the plaintiffs paddy lands aforesaid into the said Kyonkan Chaung and 
„rendered cultivable all the lands situate in Kasaung Ngotto West Kwin and 
Sakangyi South (A) and (B) Kwins, which adjoin the said Kamakalu Kwin. 
9. The plaintiffs have been informed and verily believe that during 
the month of Kason or Nayon, 1279 B. E, the first defendant’s tenants and 
servanta by order of the first defendant and the defendants Nos. 2 to 8, co 
the said canal at the point B shown in red ink in the plan Ex. A, 
The alleged wrong for which the plaintiffs claim damages 
was the stopping up by a bund of the outfall of the canal, by 
which means the water of the canal, having been denied escape 
at the proper place, was ponded up, flowed back, and flooded 
their lands. The identity of the body or person which or who 
actually formed the canal was a matter wholly irrelevant to the 
matters in issue. It did not form even an ingredient in the 
cause of action, and there is not an averment in the plaint to 
show that the plaintiffs did not rely upon the canal being an 
old natural watercourse enlarged, but new or artificial. The 
plaint is entirely consistent with their relying upon the one 
thing or the other, as suited them best. 
Yet, strange to say, one of the learned Judges in the Chief 
Court (Mr. Justice, Duckworth) considered that this state- 
ment as to the digging of the canal by the Government was a 
matter of such vital importance, that the judgment. of the 
District Judge should be reversed, and his decision in the plain- 
.tiffs’ favour be overruled because this allegation had not 
been proved. 
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In justice to Mr. Justice Duckworth, the following pas- 
sages from his judgment should-be quoted :— 

“I have only to add a few remarks, It appears to me that the plaintif- 
respondent Maung Bya set up a certain case in his pleadings, by which he 
must either stand or fall. It is clear, from his plaint, that bis case was that, 
until Government made a canal, the lands which belong to him were unworkable, 
hut that, after Government made a canal connecting the Fishery creeks with 
the Kyonkan Cheung, bis fields became culturable. Further, he contended that 
owing to the appellant Maung Tet closing this canal, at the Kyonkan Chaung 
end, by a bund, in 1917 he suffered ceitein damage through his fields becoming 
inundated.” 

It does not appear to their Lordships that this is at all 
an accurate or fair construction of the plaint of the appellants. 

The learned Judge then proceeds n 

“Tn fact, treating this channel, as I think we must, as a natural water- 
ccurse [ace Kaw La v. Maung Ke (15)], we find that appellant is a riparian 
proprietor, whereas the respondent is not. 

“This ig the only view of the case which can be inferred from the 
evidence.” 

This would go to show that the map of 1906 was right, 
and that what was done in 1913 was to clean up flooded areas 
and deepen a natural watercourse, and not to create a new 
one, involving the forfeiture of the riparian owners’ rights. 

The last paragraph, the different portions of which seem 
scarcely consistent with each other, runs thus -_ 

“Tt is quite unnecessary to consider any other point. The respondent 
set up a case, which he failed to prove, and obtained a decree before the District 
Court on a case which he had not pleaded. It is settled law that a plaintiff 
must not be permitted to succeed on a case which he has not put forward directly 
or indirectly in his plaint. Further, it is apparent that the learned Judge of 
the District Court took a mistaken view of the facts, his chief error being his 
overlooking the fact that respondents’ lands drew no advantage whatever from 
this channel until it had opened a way through the road bund into the Kyonkan 
Chaung, and that only some four years prior to any cause of action having 
arisen. 

“I concur with my learned brother in allowing the appeal with costs, 
and in the decree passed by him, including special coats to Messrs. Leach and 
Lentaigne Junior.” : 

The passage appears to suggest that a defendant who 
diverts or stops the flow of a natural watercourse and thereby 
floods the lands of a riparian owner is not to be held responsi- 
ble in damages for the wrong unless he, the defendant, has 


made a profit by it. In their Lordships’ opinion such a 
doctrine ts unsound. 


The other learned Judge, Mr. Justice Maung Kin, deals 
with this point somewhat differently. He says 2. 
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“The finding that the canal was not one made by the Government is 
not contested before us It is, however, contended that plaintiff had the right 
to the undisturbed flow of water from his Jand through the canal into the 
Kyonkan Chaung on the ground tiat the canal is a naturel waterway.. 

“ It ig doubtful whether the learned District Judge was right in giving 
a decree upon a case not,set up by plaintiff in his plaint The basia of the 
buit as described in the plaint is that the canal was dug by the Government 
tor the benefit of the cultivators, and that it, in fact, benefited them because it 
‘dinined the surplus rain water from plaintiffs land.” 

This, as has been already pointed out, is not a true con- 
struction of the appellants’ case and contention. 
The learned Judge then proceeds to add -— 

«I may add that there is po equity in favour of plaiotif. He had not 
derived any benefit before the depression became sufficiently wide and deep 
to allow of its carrying water coming from the direction of his land, and when 
the bund was built by Government, there was no reason for thinking that that 
water would flow in the direction of the bund. But the defendants have all 
along enjoyed the benefit of the existence of the bund, because it has prevented 
blackish water coming to defendants’ lands from the Kyonkan Chaung. I do 
not see any justice in allowing plaintifPa claim to remove the bund for the 
benefit of his land, unless he has a natural or prescriptive right to make it. I 
have held that he bas no natural right, and sufficient time has not elapsed for 
a prescriptive right to ripen. a 

“For the above reasons I would allow the appeals Nos. 183 and 188 of 
1919, with costs.” 

It appears to their Lordships dificult to understand what 
the learned Judge meant by the first of these paragraphs. 

Their Lordships are quite unable to concur with the learn- 
ed Judges of the Chief Court in the views they have taken of 
the rights and liabilities of the parties litigant in this case. They 
think these views are conflicting inter se, unsound and mislead- 
ing. To gather together the points fully dealt with above it 
may be said that in their Lordships’ view it is clearly establish- 
ed (1) that a raised road or bund ran transversely across the 
depressed ground through which flowed the channel of water, 
and was properly provided with a gap for the flow and a bridge 
over the channel, (2) that the bund thus provided with an 
eye and a bridge to permit the inflow and outflow of water was 
interfered with by the respondent, who filled up the eye and 
channel course thereat, and converted an innocuous bund 
into a dam, which dammed back the water on to the appellant's 
land, and that in law (3) the respondents are responsible for 
the damage thus caused to the appellant’s property. They 
think the judgment appealed from was erroneous and ought 
to be set aside, that the decision of the District Judge was 
right and should be restored, and will humbly advise His 
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Majesty accordingly. The respondents must pay the costs 
of the appellants in the hearing of the Chief Court and of 
this appeal. 

Solicitors for arieni : Light and Fulton. . 

Solicitors for respondents : H. Hilberry and Son. 

A. de M. Appeal set aside. 


In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT 2 SIR VICTOR Murray Coutrs TROTTER, 


Chief Justice, AND MR. JUSTICE SRINIVASA ATYANGAR. 


Vaddadi Kamaraju fate Appellani* (Plaintiff) 
v. 
Kocherlakota Venkatalakshmipathi 
and others ... Respondents (Defendants) 


Hindu Laso-—Reversioner-—Reoversionary right—Traasfer of—Centract te 
transfer—Relinguushment by way of compromise—VFalidity—Trausfer ef Pre- 
perty Act, S. 6—Admissien by reversioner for good comnderation thai properties 
tn dispute newer formed part of the estate of the last male oconer—V aliditz— 
Distinction betweem moe traasactions—T est, 

A reversioner in expectancy cannot validly transfer his spes successionis, 
Not only are transfers of expectancies forbidden, but contracts to transfer them 
when the reversioner enters into possession are aleo forbidden. - 

The relinquishment of 2 reversionary right cannot be the consideration for 
3 compromise, But, while a man cannot relinquish his reversionary right in 
given properties, he aan relinquish his right to my that the properties in dispute 
fcrm part of the estate to which he is the reverstoner; he may,for good considera- 
tion, admit that the properties never formed part of the estate of the person 
from whom he claims and therefore he is not relinquishing his reversionary 
tight to that estate but is merely admitting that the properties with which the 
dispute is concerned were not properties which formed part of the estate to 
which he was a reversioner. In order ito ascertain on which ade of the line 
a particular case falls one has to note the circumstances and what the words 
or the agreement in question are. 

Appeal from the decree of the Court of the Additional 
Subordinate Judge of Cocanada in O. S. No. 2 of 1921. 

S. Varadachariar and C. Rama Rao for appellant. 

A. Krishnaswami Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS -_The Chief Justice: By S. 6 of the Trans- 
fer of Property Act it is enacted that the chance of an heir- 
apparent succeeding to an estate or other mere possibility of 
a like nature cannot be transferred. It is, therefore, clear 
that a reversioner in expectancy cannot validly transfer his 
spes successionis ; and that doctrine has been carried by this 


“Appeal No. ya of 1922. asth November, r9a4. 
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Court a step further in the case reported in Jagannadha Raju 


v. Prasada Rao (1) that not only are transfers of expectan- 
cies forbidden but that contracts to transfer them when the 
reversioner enters into possession are also forbidden on the 
ground that, were it not so held,the provisions of the Act would 
be rendered entirely nugatory and futile. That reasoning 
of this Court has been accepted by the Privy Council in the 
case of Annada Mohan Roy v. Gour Mohan Mullick (2). In 
the present case the plaintiff brought a suit in order to assert 
his position as reversioner to the estate of one Subbaraju., He 
impleaded the widow and various other persons who alleged 
themselves to be alienees from her; and he was confronted 
with this that in the year 1904 he brought a declaratory suit 
to have his position as reversioner to Subbaraju’s estate declar- 
ed and that suit had been settled by a compromise and a judg- 
ment based on it, the brief effect of which was that the plain- 
tiff withdrew his claim provided that he was given as he was 
given certain lands which were in dispute between the parties: 
I intend to guard myself from deciding this case on any wider 
ground than is absolutely necessary to this decision. After 
the very learned and instructive arguments I have heard of 
I think one may fairly say that the effect of the decisions of the 
Privy Council referred to, viz., Amrit Narayan Singh v. Gaya 
Singh (3), Kanhai Lal v. Brij Lal (4) and Annada Mohan 
Roy v. Gour Mohan Mullick (2), to which I have already re- 
ferred to, is to draw a line of demarcation between the cases 
and show clearly the principle in the light of which one is to 
decide, that is to say, on which side of the line a case with a 
given set of facts is to be decided. The distinction, I mean, can 
be stated in this way correctly enough for the purpose of this 
case : that the relinquishment of a reversionary right cannot 
be the consideration for a compromise. But, while a man 
Fannot relinquish his reversionary right in given properties, he 


can relinquish his right to say that the properties in dispute - 


form part of the estate to which he is the reversioner ; he may 
for good consideration admit that the properties never formed 
part of the estate of the person from whom he claims and 
therefore he is not relinquishing his reversionary right to that 
estate but is merely admitting that the properties with which 
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the dispute is concerned were not properties which formed 
part of the estate to which he was a reversioner. In order 
to ascertain on which side of the line this case falls one has 
to note the circumstances and what the words of the agree- 
ment are. | need not read the plaint_nothing turns on it 
but the defence in the suit of 1904 is material. Paragraph < 
of the written statement alleged that the properties in question 
in both these suits formed the self-acquisition of the 1st defend- 
ant and she was entitled to alienate it at her pleasure. Then 
with regard to the rest of the property paragraph 10 says 
this + 

“At the time of his death the ret defendant's husband gave the remain- 
ing half also of the said house-site to the and defendant for purposes of dwelling 
with absolute rights: Since then the and defendant has been living there with 
family. Later on the and defendants husband built thereon a filed house 
which at the time of the marriage of the and defendants daughter was given 
“sway asa katwam (present) to the grd defendant” 


_ That was the issue that the parties desired to dispose of 
in that suit ; and then somebody intervened and brought them 
together and a compromise was filed in the suit and the agree- 


ment was as follows >. 

“In respect of the 4 acres of land together with the various fruit trees 
thereon the defendants shall in ṣo days time from this date execute a registered 
deed, with the usual recitals in favour of the plaintiff in view to the enjoy- 
went thereof by plaintiff with absolute rights and thet thereupon the plaintiff 
shall withdraw this suit.” 


That is what he got and it is to be noted that he got not 
merely an admission that the property was considered to be- 
long to him but a conveyance to him from the defendants as 
the defendants were but for this agreement the owners of this 
property. It goes on to say 

“That in case the whole of the remaining suit property is enjoyed by 


the defendants with full rights according to their previous enjoyment, no dis- 
pute of any kind will be ever raised by the plaintiff.” | 


Then, that is carried out. The compromise was dated th 


"9th February, 1905, and it was recorded on the 20th March. 


Meanwhile the parties had executed another document it is 


Ex. V in the case__and that is what is described as a release : 


of rights executed on the 8th March, 1905, to the plaintiff. I 
quite concede that the language of thissdocument in places 
affords considerable scope for an argument of the type that 
has been addressed to us that on its true construction it 
amounts to nothing more than a withdrawal of the plaintiff’s 
reversionary rights. For‘instance “ As in accordance with the 
terms thereof I waived my reversionary right to the scheduled 
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property and by way of consideration therefor the said Pulu- 
gartha Mahalakshmamma Garu gave me by document execut- 
ed this day property worth Rs. 1,000 described hereinbelow 
out of what was conveyed to her by the gift deed I have here- 
by relinquished the reversionary right possessed by me after 
the death of the said Mahalakshmamma Garu.” 

On the whole I think that the true construction of this 
document 1s not that contended for by the appellant. It 
seems to me that what he really did was to acknowledge the 
claim of the defendants that this property in dispute formed 
no part of the estate to which he claimed to be and perhaps 
was the reversioner. If that be so._and it appears to me 
looking at all the documents, to be the most reasonable con 
struction, having regard to the terms of them, all looked at 
together__then no question arises because nobody could possi- 
bly contend that if that was the real effect of the transaction, 
an agreement come to by this man on the basis of such a state 
of facts would not be a complete estoppel. I therefore do 
10t propose to consider other grounds on which the same re- 
sult might be arrived at and which have been argued before us, 
yecause I think it is enough to dispose of the appeal. I am 
>f opinion that this appeal must be dismissed with costs. 

Srinivasa Atyangar, J. :_I agree in the judgment just 
yronounced by my Lord. I only wish to add a few words. 
In all such cases when the question arises whether the transac- 
‘ion was really a relinquishment of a spes successionis or a 
bona fide compromise of disputed rights, it seems to me that 
-he best thing to do would be to look at the substance of the 
‘transaction apart altogether from any form which might have 
zeen given to it. If in substance the transaction is found to be 
only a dealing with the spes successionis, then of course it can- 
xot be recognised and cannot form the basis of any binding 
ybligation. But if, on the other hand, the substance of the 
‘ransaction is found to be a bona fide settlement between the 
yarties, then in spite of the fact that the same transaction might 
ye represented in one of its aspects as a dealing with a spes 
‘uccessionis, it is none the less a real compromise of disputed 
‘ights. In the present case there seems to be really no doubt 
whatever, having regard to all the circumstances and all the 
documents, that what the parties did was to recognise the right 
jet up on behalf of the widow to part of the property on the 
ground that it was her absolute property and hence no part 
if the property inherited by her from her husband at all and 
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as-to the rest of the property to recognise the right claimed by 


the daughter as under a gift from-her father. It is not possi- 
ble to represent this transaction as in substance being a relin- 
quishment by a reversioner -of a mere expectancy. I there- 
fore agree that the appeal should be dismissed with costs. 
A. S: V. eels Appeal dismissed. 
In tHE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice VENKATASUBBA RAO AND 


Mr. Justice JACKSON. 
G. ia SAA Cie > Sons... Defendanis*. (Petrs.) 


Aeris Vediaani & Sons ... Plaintffs (Respts.). 

Contract Act, S. 51—Sale of goods—Coxtract—Construction—Concurrent con- 
ditions—Suit for damages—What plaintif should prove. 

A contract for the sale of goods provided as follows :—“The buyer agrees 
to purchase goods at the undermentioned terms and price and accepte the seller's 
godown delivery and pay cash for the same........ Delivery from rst October 
before srst October, 1921.” On the last day fixed for performance the buyer 
called on the seller to give delivery without at the same time tendering the 
price. The seller, who had no goods in his possession, falsely replied that h=- 
had been unable to send the goods on account of rain and asked the buyer to 
pay the price within 24 hours and take delivery of the goode Thereupon the 
buyer sued the seller for damages for breach of contract, Held, on a construc- 
tion of the contract, the parties agreed that the performante of their respective - 
promises was to be simultaneous, f. s, each was to be ready and wilting to 
perform his promise at one and the wame time. ‘The buyer in soch a case must 
allege and prove that he was ready and willing to pay for the goods, and having 
himself committed default, could not take advantage of a default on the part 
of the seller. 


_« Cage stated under S. 69 of the Presidency Small Cause 
= Courts-Act, 1882, in Full Bench Application No. 178 of 1922, 


in Suit No. 13222 of 1921 on the file of the Court of. Small 
Causes, Madras. 

S. Rangaswami Aiyangar for ITA 

_K. Bhashyam Aiyangar for respondents. 

The Court delivered the following - 1 

JUDGMENT :—Certain questions have been submitted for. 
our opinion under the provisions of the Presidency Small Cause — 
Courts. The facts which led to the reference may be ` 
briefly stated. The plaintiffs entered into a contract with the 
defendants on the 7th of September, 1924. It related to ten 
bales of yarn which the defendants agreed to sell to plaintiffs. 


The material portion of the contract may be reproduced ~ 
“The buyer agrees to purthase the undermentioned goods at the under- 
mentioned terms ‘and price and accepts the sellers godown delivery and pay 


“RC No. r of 1923. l ath August, 1924. 
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_ceah for the same. .-Particulars for the account: Ten bales for 400 bundles at 
Re 19-13-0 per bundle, Delivery from 1st October before 41st October, igar.” 
The first question to be decided by us is, what is the. true 
construction of this contract ? Are the promises in the nature 
of concurrent conditions__the promise relating to the payment 
of the price and the promise relating to the delivery of the 
goods ? Or, is the payment of the price by the plaintiffs con- 
- ditional on the performance by the defendants of their part 
of the contract, namely, delivery of the goods ? We enter- 
tain no doubt that on a true construction of this contract, the 
parties have agreed that the performance of their respective 
promises is to be simultaneous, that is to say, that each shall 
be ready and willing to perform his promise at one and the 
same time. Anson says -— 
“Modern decisions incline against the construction of promises as in- 


dependent of one another........... In a contract for the sale of goods, the rule 
of Common Law, pow embodied in the Sale of Goods Act, was that ‘ unless 


otherwise agreed, delivery of the goods and payment of the price are concurrent - 


conditiong.”—Anson on Costracts, 16th Edition, 1923, page 359. 

“Where each party is to do an act at the same time as the other, as 
where goods in the sele for cash are to be delivered by the vendor and the 
price to be paid by the buyer, these are concurrent conditions and neither party 
con maintain an action for breech of contract without averring that he per- 
formed or offered to perform what he himself was bound to do, ”—Benjamin on 
Sales, 6th Edition, pages 638 to 649. 

S. 51 of the Indian Contract Act enacts the law on the 
point in similar terms. 

Let us now see what has happened in this case. The 
plaintiffs, on the 31st of October, 1921, that is, the last day 
fixed for the performance of the contract, sent a letter to the 
defendants calling upon them to give delivery of the goods 
in question. The learned Trial Judge has found that the 
plaintiffs’ version that they sent the price of the goods along 
with the letter is untrue. The defendants on the same date 
wrote back to say that they were unable to send the goods 
owing to rain and added : 

“Within 24 hours after seeing this letter you should pay money for 
the aforesaid ten bales and take delivery of the same.” 

The Trial Judge on this part of the case finds 
that the defendants gave a false excuse, - namely, 
that of rain, and that in fact they did not have goods in their 
godowns. He is also of opinion that the plaintifs are wealthy 
merchants and that, therefore, they could have easily paid the 
price. On these findings he allqwed the plaintiffs’ claim and 
“awarded , damages. When the case was taken before. the 
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Full Bench of the Court of Small Causes, it was heard by all 
the three Judges of that Court including the Trial Judge. The 
other two Judges were of the opinion that the plamtifis could 
not recover damages on the facts proved. We are clearly 
of the opinion that the view of the majority of the Judges is 
correct. It will be seen that the defendants did not repudiate 
the contract and Shriram Rupram v. Muadangopal Gowar- 
dhan(1)relied upon by defence has, therefore, no application. 
The mere fact that the defendants did not have the goods in 


‘their possession does not show that they were either unable 


or unwilling to perform the contract. If the price had been 
paid, it is not impossible that the defendants would have pro- 
cured the goods and given delivery. Was it the duty of the 
defendants to satisfy the plaintiffs that they had the goods with 
them before the price was tendered ? Anson states the law 


-thus at page 354 — 


“If 4 and X agree that the performance of their respective promises 
shall be simultaneous, the conditions are concurrent. Thus in a eale of goods 
where no time is fixed for payment, the buyer must be ready to pay and the 
seller ready to deliver at one and the same time.” 


The learned author quotes the case of Morton v. Lamb (2) : 


“Morton agreed to buy a certain quantity of corn from Lamb at a 
treed price, the corn to be delivered in one month. It was not delivered and 


- Morton sued for damages, alleging that he had been always ready and willing 


tc receive the corn. But the Court held that this was not enough to make a 
cause of action. He should have alleged that he was always ready and willing 
to pay for the corn; he might, for aught that appeared on the pleadings, have 
discharged the defendant by his non-readiness to pay.” 

Thus, where the contract relates to sale of goods, the plaintiff 
if he happens to be a buyer must allege and prove that he was 
ready and willing to pay for the goods and likewise if the 
seller be the plaintiff, he must allege and prove that he was 
ready and willing to deliver the goods. ‘The plaintiffs in this 
case having themselves committed default, cannot take advan- 
tage of what is said to be a default on the part of the defend- 
ants. The action on the findings of the learned Judge is thus 
bound to fail. 


So far, the case does not present much difficulty. The 


suit was filed on the footing of a breach pf contract and the 


allegation in the plaint was that the plaintiffs performed their 
part and that the defendants committed default. The learned 
Judge, however, on the evidence before him, came to the con- 


‘clusion that the parties did not intend either to deliver the 


1. (1903) IL R 30 C 865 (PC). -a (1797) 7 T R 125:4 RR 395. 
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goods or pay the price but their object was only to settle their 
rights by payment of differences. The learned Judge seemed 
to think that the defendants, finding that the market was rising, 
were unwilling to keep to their bargain and that, therefore, 
they should be mulcted in damages. This is how the learned 
Judge explains his own judgment + 

“Tt (my judgment) is rightly or wrongly based on the finding that 
the contract is a speculative one, the most common characteristic of which is 
that the parties waive the ordinary steps of paying or tendering the price and 


tendering gr delivering the goods, but settle their rights by payment of the 
differences.” 


This is not the case set out in the plaint, and the defend- 
ants were not called upon to meet it. If the plaintiffs had 
applied for permission to amend the plaint, the appli- 
cation would probably be disposed of with 
reference to O. 7, R. 14 of the Small Cause Courts 
Rules analogous to O. 6, R. 17 of the Civil Procedure Code. 
No such application was made and indeed it is unnecessary to 
pursue the matter further, for the finding in effect. is that the 
transaction is a wagering contract and even then the plaintiffs 
are bound to fail and the suit must be dismissed. No hard 
and fast rule can be laid down as to when a plaint should be 
allowed to be amended or when it should not be. But we do 
not propose to answer that question as in the circumstances 
it does not arise. 

' We have not attempted to answer seriatim the questions 
submitted to us. The Trial Judge has added a note to say 
that one of the questions submitted to us does not arise. Our 
‘observations are sufficiently indicative of our opinion, and the 
case will go back to the Small Cause Court for being disposed 
_ of according to law. 

T.S. Y. Reference answered. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT :_Mr. Justice DEvaDoss. 


Dharmala Kamayya ... Appellani* (Plaintif) 
v. 
Bhimarasettei Paridesi and l 
another ` : ... Respondents (Defendants). 


Civil Procedure Code, O. 21, Rr. 45, $6—Decree-helder—Right to get actual 
postession—Syrabolical delivery—Effect of—Limitation Act, Arts. 147 and 148. 
Where a decree-holder is entitled to get actual possession, but takes instead 
olit symbolical delivery, It cannot be mid that he has got the possession to which 


“B A No, 1165 of 1941. 1st September, 1934. 
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be is entitled; and if he does not get actual possesion when he is entitled to 
it, the judgment-debtor in possession of the property cannot be said to be ousted 
from it, and therefore in a case where the latter's possession continued for more 
than ra years before the date of sult, the decree-holder’s claim to obtain posses- 
sion is barred. Gowvindarwami Pillai v. Pethaperumal Chetti, 44 I C 849 
followed. Gevind v. Fenkata Sastrulu, 17 M L J 598 doubted. 

Symbolical delivery is given in cases where the decree-holder is not entitled 
to actual possession at the date when the property is delivered to him in execu- 
tion either by reason of the property being in the possession of tenants or mort- 
@agees or other persons who are entified to be in possession as against the 
judgment-debtor. 

Second appeal against the decree of the District Court, 
Vizagapatam, in A. S. No. 290 of 1918, preferred against that 
of the Court of the Additional District Munsif of Vizagapatam 
in O. S. No. 214 of 1917. 

B. Jagannatha Doss for appellant. 

B. Satyanarayana for respondents. 

The Court delivered the following 


JUDGMENT : The point raised in this second appeal is 
that defendants Nos. 2 and 3 do not claim the property adverse- 
ly to the 1st defendant and that a decree having been executed 
against the 1st defendant, defendants Nos. 2 and 3 are not 
entitled to set up their own right in opposition 
to the plaintifs claim. The District Munsif 
found that there was symbolic delivery of the 
property to the plaintiff. The District Judge accepted 
that finding and held that symbolic delivery could not bind 
defendants Nos. 2 and 3 and as they have been in possession 
all these years, the plaintiff’s suit is barred by limitation. It 
is dificult to follow the reasoning of the learned Judge. 
Third defendant is the widow of the rst defendant and the 
and defendant is his son. Third defendant could not 
have had possession of her own during her husband’s lifetime. 
First defendant in the previous suit contended that it was an- 
cestral property and that he was in possession. So 3rd de- 
fendant could not have had possession independent of the rst 
defendant. Second defendant was a minor at the time of the 
alleged delivery of possession and he could not have had any 
possession independently of his father whe was the managing 
member of the family. In these circumstances, defendants 
Nôs. 2 and 3 could not have had any possession independently 


of the 1st defendant and they are bound by the proceedings in 


execution. The District Judge’s decision on this matter is 
not according to law. But the judgment of the learned 


m 


——. 
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Judge can be supported on other’grounds. It 1s argued for 
the respondents that the delivery was, as the District Munsif 
puts it, symbolic delivery. The suit was against the ist de- 
fendant and 2nd defendant by the plaintiff for pos- 
session under the old Civil Procedure Code. The plaintiff 
was entitled to actual possession under S. 263, corresponding to 
O. 21, R. 35, of the present Code. The finding is that he got 
what the Munsif calls symbolic possession. The 
1st defendant was in actual possession at the time. The ques- 
tion is whether this symbolic delivery is according to law, and 
whether it gives the plaintiff a cause of action against the Ist 
defendant. In a recent case reported as Govindaswami Pillai 
v. Pethaperumal Chetti (1) the learned Judge observed : “We 
must point out that symbolic possession is given only in cases 
where the party in actual possession is entitled to remain in 
such possession as in cases of delivery under O. 21, R. 96, of 
the Civil Procedure Code, and should not be confounded with 
cases where a party is entitled to actual possession, but obtains 
only what is called a paper delivery (that is) where he gets no 
possession at all.” When a plaintiff is entitled to actual pas- 
session under the law, he is not entitled to get what is called 
symbolical possession. Symbolical possession is given in cases 
where he is not entitled to actual possession 
at the date when property is delivered to 
him in execution of a decree either by reason of 
the property being in the possession of tenants or mortgagees 
or other persons who are entitled to be in possession as against 
the judgment-debtor. The right to actual possession of the 
decree-holder in such a case arises only when he the judgment- 
debtor would be entitled to possession and Arts. 137 and 138 of 


= Sch. I, Limitation Act, would apply in such cases. But where 


a judgment-debtor is actually in possession and the decree- 
holder is entitled to actual possession and cannot get anything 
less than that, and if he does not get actual possession he can- 
not rely upon symbolic possession, for the law does not allow 
a person who is entitled to actual possession to get only sym- 
bolic possession. Rules 95 and 96 of O. 21, Civil Procedure 
Code, apply to auction-purchasers. Rr. 35 and 36 apply to the 
case of the decree-holder who is entitled to possession. In 
Mahadev Sakharam Parkar v. Janu Namy Hatle (2) it was 
held, that if a person is entitled to actual possession, his tak- 
ing symbolic possession would be of no avail and the possession 


1. (1917) 44 I C 849 at 840. a, (1913) I L R36 B 378. 
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of the judgment-debtor would continue and if the decree- 
holder does not get actual possession within the time allowed 
by law, his right would be barred. In Jang Bahadur Singh 
v. Hanwant Singh (3) the case of Mahadev Sakharam Parkar 
v. Janu Namji Haile (2) was followed and to my mind the 
reasoning of the learned Judge seems very satisfactory. The 
Calcutta High Court has taken a different view but in most of 
the’ cases symbolic delivery was given to decree-holders 
who were not entitled to actual possession at the time the pro- 
perty was delivered to them. In Govind v. Venkata Sastrulu (4) 
the learned Judges, following the Calcutta decisions, held “that 
the delivery of symbolic possession, even if erroneous, operates 
to give the person put in possession a fresh cause of action and 
places the judgment-debtor in the position of a trespasser.” 
With great respect to the learned Judges, I think, where the 
decree-holder is entitled to actual possession and he does not 
get it, it cannot be said that he has got the possession to which 
he is entitled ; and if he does not get actual possession when 
he is entitled to it, the person in possession of the property 
cannot be said to be ousted from possession. A later decision 
of three Judges of this Court, to which I have already refer- 
red, and which is reported as Govindaswami Pillai v. Petha- 
perumal Cheity(1)is binding upon me. It is unnecessary for 
me to consider the other cases cited by Mr. Jagannatha Das 
for the appellant. I hold, that the plaintiff’s possession was 
no possession at all, defendants’ possession continued right > 
through and that possession having been for more than 12 
years before the date of the suit, the plaintiff's claim is 
barred. The second appeal fails and is dismissed with costs. 


T.S. V. Appeal dismissed. 


In THE HIGH Court OF JUDICATURE AT MADRAS. | 

PRESENT :— MR. Justice KUMARASWAMI SASTRI AND 
Mk. JUSTICE KRISHNAN. | 
N. M. R. Nagappa Chetty and others ... Appellants* (Dfts.) 


v. x ” ' 
V. A. A. R. Firm ... Respondents ( Plaintiffs.) 
“Stamp Act, §. $6 and Sch. I, Art. 1—A ckaoeoledgment—Letter stating | 
correctness of account sent—If requires stamp—Letter admitied in evidenca— | 

Objection in appeal. 

+O 8 Appeal No. 17 of 1923. =a sth March, 1925 

1. (1917) 44 I C 839 at 840. 3, (1912) IL R 46 B 878. 
3. (1921) I LR 43 A sao (FB). 4. (1907) 17 M LJ 598, 
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In reply to a letter sending a statement of account, a letter was scot wating 
that the account sent was correct. Held, it was not an acknowledgment which 
in the words o£ Sch. I, Art. 1 of the Stamp Act was obtained in order to supply 
evidence of the debt and as such did not require to be stamped. 

' Where a document which is required to be stamped is admitted in evidence 
by the Trial Court even though unstamped, S. 36 bars an objection being raised 
in appeal that the document was not duly stamped. 

On appeal from the judgment and decree of the Hon'ble 
Mr. Justice Coutts Trotter, dated 20th day of December, 1922, 
and passed in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in C. S. No. 911 of 1921. 

S. Jagadisa Aiyar and V. Rajagopala Aiyar for appellants. 
_C. Narayanaswami Mudaliar and S. Subramania Aiyar 
for respondents. 

The Court delivered the following 
_ JUDGMENTS -—Kumaraswami Sastri, J__This isa suit 
filed by the plaintifs for the recovery of Rs. 17,919-11-1 with 
costs and interest due in respect of dealings between the plain- 
tiffs’ firm and the rst defendant. The 2nd and ‘3rd defend- 
ants are the sons of the 1st defendant and they are members 
of a joint undivided Nattukottai trading family. 


The only point now taken in appeal is whether Ex. E . 


is an acknowledgment of liability which requires to be stamped 


and therefore ought not to have been admitted in evidence. - 


There is no other defence to the plaintiffs’ action. The learn- 
ed Chief Justice who tried the case overruled the plea that 
Ex. E requires a stamp and admitted it in’ evidence. We think 
that we cannot in appeal go into the question whether it was 
rightly or wrongly admitted. S. 36 of the Stamp Act is clear. It 
says that, where an instrument has been admitted in evidence 
such admission shall not, except as provided by S. 61, be called 
in question at any stage of the same suit or proceeding on the 
ground that the instrument was not duly stamped. S. 61 
does not touch this case where a document has been admitted 
by the trial Judge in evidence, we do not think that it is open 
in appeal which is merely a continuation of the same proceeding 
to question that admission. I need only refer to Sitaram v. 
Ram Prosad Ram (1) and Ahmad Raza v. Abid Hussain (2). 
As regards any penalty to be recovered the law provides the 
proper procedure. It is open to the Appellate Court to send 
the document on for the proper collection of penalty. . I do 
not think the letter is one falling within the definition of an 
acknowledgment. It is written in reply to a letter sending a 


1. (1913) 18 C W N 697. a (1916) ILR 38 A 454 (P C). 
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statement of account, Ex. F, and states that the account sent 
is correct. Galstaun v. Hutchison (3) and Surjimull Murli- 
dhar Chandick v. Ananta Lal Damani (4) are in point. There 
are no merits in this appeal. It fails and is dismissed with 
costs. 
Krishnan, J.: In this case the plea taken in appeal is 
that the claim is barred by limitation because it is contended 
the acknowledgment relied on, Ex. E, should not have been 
admitted in evidence as being unstamped. It is not now denied 
that, if admitted, Ex. E would be a proper acknowledgment 
under S. 19 of the Limitation Act to save the bar of limitation. 
It was originally pleaded by the defendant that it was not such 
an acknowledgment but that argument has not been urged be- 
fore us. The sole question argued before us is that Ex. E 
should not have been admitted as it is not stamped It was 
contended that under Art. 1 of the first schedule of the Stamp 
Act it requires a stamp of one anna and under S. 35 it could 
not have been admitted even on payment of penalty and the 
document should have been kept out of the record. Even if we 
assume for a moment that this argument is correct, such - an 


- argument as that could not be addressed to the Appellate Court, 


the document’ having been already admitted in evidence by 


- reason of S. 36 of the Stamp Act. That section clearly bars 


such an attempt in appeal to keep out a document which has 
already been admitted and acted on by the Trial Court. Apart 
from that I am inclined to hold that the document does not 
really require a stamp at all, for it is not an acknowledgment 
which in the words of Art. 1 was obtained in order to supply 
evidence of the debt ; for there is plenty of other evidence 
on the plaintiffs’ side__their account-books. This was clearly 
an ordinary acknowledgment so that the parties might not 
subsequently dispute the correctness of the amount which had 
been arrived at as the balance due on the particular date. It 
was not a document which was required by the plaintiffs for 
the purpose of proving the existence of the debt itself. That 
being so, the plea taken cannot succeed. On the merits the 
defendants have no kind of defence at all. In these circum- 
stances I agree that this appeal fails and must be dismissed 
with costs. 


T. S. V. Appeal dismissed. 
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In THE Hicu Court oF JUDICATURE AT MADRAS. 


PRESENT :Mr. JusTIcE RAMESAM AND MR. JUSTICE 
VENKATASUBBA. RAO. 

Chelasani-Rattayya ... Petitioner* (1st respondent in 
Appeal No. 186 of 1921 on the 
file of the High Court. 

and defendant) 
Anne Brahmayya-and others ... Respondents (Appellants 
and 3rd respondent in do... 
Plainiiffs and 4th defendant). 

Ciwil- Procedure Code of 1908, S.-110—Subject-matter of suit—Value ef— 
Valuation given im plaint for purposes of jurisdiction—Ef ech—Suit under cl, 17 
of Chapter II of Court-faes Act— Plaintif s right to object te such oalzation— 
Faluation accepted by defexdant—E fect. 

The suit was for setting aside an adoption and an alienation. The allenat- 
ed properties were set forth in the schedule to the plaint and were valued at 
kk. sooo Admittedly, there were other properties affected by the adoption 
end by the mit and the value of all the properties was over Bs 10,000. Ths 
plaintiffs finally valued the suit for purposes of jurisdiction at Bx 10,000. 

Held, on an application by the defendant for leave to appeal to His Majesty 
in Council against the appellate decree in the suit, that, as the suit was for 
declaration without consequential relief falling under Chapter DO, cl. 17 of the 
Court-fees Act, the value given in the plaint for purposes of jurisdiction must 
Le held to be she market value of the subject-matter of the suit, and that, the 
defendant having accepted the valuation so given, it was not open to the plaintiff 
to show that the value of the subject-matter was less than Rs 10,000. 

Petition presented under S. 110 and O. 45, Rr. 2 and 8, 
Civil Procedure Code, praying that in the circumstances stated 
therein, the High Court will be pleased to grant a certificate 
to enable the petitioner to appeal to His Majesty in Council 
against the decree of the High Court, dated the 13th Feb- 
ruary, 1924, and passed in Appeal No. 186 of 1921 preferred 
against the decree of the Court of the Subordinate Judge of 
Bezwada in O. S. No. 41 of 1919. 

B. Somayya for petitioner. 


A. Krishnaswami Aiyar and P. Satyanarayana Rao for 
respondents. 


The Court delivered the following 


JupcmMent : This is an application for leave to appeal 
to His Majesty in Council. The value of the subject-matter 
of the suit in the Court of First Instance and the value of the 
subject-matter in dispute on appeal to His Majesty in Council 
must be Rs, 10,000 or upwards. (S. rro, Civil Procedure 


CM P No. 4216 of 1924. sth February, 1925. 


Brahmayya. 


Ratlayya 
r. 
Brahmay ya, 


310 THE MADRAS LAW JOURNAL REPORTS. [voL. 


Code). The suit was for setting aside an adoption and an 
alienation. The alienated properties were set forth in the 
schedule to the plaint and were valued at Rs. 5,000 in para- 
graph 4 of the plaint. That there are other properties affect- 
ed by the adoption and by the suit is admitted and the value 
of all the properties was described in paragraph 3 of the 
plaint as Rs. 10,000 thirty years ago. The plaintiffs finally 
valued the suit for purposes of jurisdiction at Rs. 10,000 (see 
paragraph 7 of the plaint). This value must be the market 
value of the subject-matter of the suit. It cannot be the arti- 
ficial valuation prescribed under S. 7 of the Court-fees Act 
which is inapplicable to this case as the suit is for declaration 
without consequential relief and therefere falls under Chap- 
ter II, cl. 17 of the Court-fees Act. Under S. 12 of the Civil 
Courts Act the jurisdiction depends on the value of the subject- 
matter of the suit and that value (which, in that section, means 
market value) has been stated to be Rs. 10,000. The plain- 
tifs are therefore barred by their valuation [see Alagappa 
Chetty v. Nachtappan (1) |where the valuation though, under 
the Court-fees Act, was also of the market value as the suit 
related to sites and buildings and not lands and therefore was 
governed by S. 7, cl. (v) (2) and not cls. (2) to (d). The 
decision of the Judicial Committee in Rachappasubrao v. 
Shiddappa Venkatrao (2) involves the same principle. It 
was held in that case that the plaintiff's valuation having been 
accepted by the defendant, the defendant cannot be allowed 
to raise the question that the value was less than Rs. 5,000 and 
to contend that no appeal lay to the High Court. ‘The pre- 
sent case is stronger. It is not the opposite party but the 
plaintiff himself that wants to show that the value of the sub- . 
ject-matter is less than Rs. 10,000 to avoid appeal to the 
Privy Council, he himself having valued the subject-matter at 
Rs. 10,000 when he filed his suit-—a valuation accepted by the 
other side. It is not suggested that, if the value of the sub- 
ject-matter in suit is Rs. 10,000 or upwards, the value of the 
subject-matter in appeal has become different. 


The judgment is a revising judgment and the petitioner 
is entitled to the leave prayed for which is accordingly granted. 


A. S. V. Leave granted. 


1. (1922) 43 MLJ 738. a (1918) TL Rag B go7: 36 ML J 437 (PC). 
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' 
In THE HIGH Court or JUDICATURE AT MADRAS.’ 


PRESENT : SIR Vicror Murray Courrs TROTTER, Chief 
Justice, AND MR. JUSTICE SRINIVASA AIYANGAR. . 


Krishnadoss Vithaldoss ...,Appellant® (Defendant. ) 
v. 
Ghanshamdoss and Narayanadoss and 
others ... Respondents (Plaintiffs). 


Letters Patent (Madras)—Cl. 12—Suit for land—Mecaxing—Trust—Suut 
jor accounts of management of a, and fer administration of a—Not a suit for 
land. Pi 
The expresion “suit for land” in cl. 1a of the Letters Patent must be 
construed as an action the primary object of which is to establish claims re- 
garding the title to property or possession of property, and no suit can be des 
cribed as a “suit for land” as the result of the decision in which the tide to, 
or possession of, immoveable property will nog in any manner or measure be 
directly affected. 

A suit merely for the accounts of the management of a trust and for the 
administration of a trust Is not a “suit for land.” 


Per the Chief Justice—If the case in 40 M L J 120 is to be regarded as 
deciding that the amended Civil Procedure Code is to be looked at for the pur- 
pose of construing the words of the Letters Patent, the carller statute, that deci- 
sicn is wrong. 

On appeal from the judgment of the Hon’blé Mr. Justice 
Devadoss, dated the 16th November, 1923, passed in the exer- 
cise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 721 of 1923. 

T. R. Venkatrama Sastri (The Advocate-General) for 
appellant. 

Nugent Grant and K. 8. Narayana Aiyangar instructed by 
Messrs, Grant and Greatorex for respondents. 

The Court delivered the following 

JUDGMENTS : The Chief Justice : No one, I think, 
using language in its natural sense, would ever think of des- 
cribing this plaint after the excision of the two grounds which 
Mr. Grant gave up, as being a suit for land, but it is said that 
there are decisions of this and other Courts which compel such 
a construction to be put on those words as would bring the 
present suit within them. It is sufficient for me to say that 
I do not think thas any one of the authorities cited has that 
effect. I only desire to say one thing ; and that is chiefly in 
reference to the case in Srintvasa Aiyangar v. Kannappa Chet- 
ty (1) that, if that case is to be supposed to say that you are 


O. S. Appeal No. 109 of 1938. aath November, 1924. 


1. (1915) 30 ML J tao, 
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entitled to look at the amended Civil Procedure Code for the 
purpose of construing the words of the earlier statute, namely 
the Letters Patent with which we are concerned, I do not agree 
with it. But I am by no means convinced that that case is an 
authority for the position for which it was cited. The appeal 
must be dismissed. The appellant will pay plaintifs’ (res- 
pondents’) costs. The memorandum of objections is dismiss- 
ed, no order as to costs. 

Srinivasa Aiyangar, J.: The expression “ suit for 
land,” it seems to me, must be construed as an action the pri- 
mary object of which is to establish claims regarding the title 
to property or possession of property and no suit can be des- 
cribed as a “suit for land” as the result of the decision in 
which the title to, or possession of, immoveable property will 
not in any manner or measure be directly affected. Further, 
the preposition “for” in the expression “suit for land” 
would seem to indicate that the title to, or possession of, im- 
moveable property must be the primary object of the action. A 
suit for an office or for the removal of a person from an office 
is a well-known form of action. This is a suit merely for the 
accounts of the management of a trust and for the administra- 
tion of a trust. The decision of this Court, confirmed by the 
Privy Council in the case of Srinivasa Murthy v. Venkata- 
varada Aiyangar (2) is that an action for administration of an 
estate is not a suit for land even though the whole of the im- 
moveable property belonging to the estate may be outside the 
local limits of the Court. I do not see how on principle the pre- 
sent suit differs from an administration action. This being a suit 
for an account of the management of a trust by the first and 
second defendants and really a suit for the administration 
of a trust referred to in the plaint, it seems to me that the 
same principle applies and it cannot possibly be described as a 
‘suit for land,” and, therefore, excluded from the jurisdiction 
of this Court. The learned Judge was right in that decision. 
I may also add that the original application made on behalf of 
the rst defendant to the learned Tudge was to revoke the leave 
to sue granted by the Court. Leave to sue could not possi- 
bly have been granted in a case in which the whole of the pro- 
perty, the subject-matter of the suit, was outside the jurisdic- 
tion if the suit was a suit for land. Leave to sue was applied 
for and obtained in this case because all the defendants did 


a (1911) TLR $4 M 2357:31 ML J 669 (PC), 
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not reside within the jurisdiction and part of the cause of action 
may be said to have arisen beyond the jurisdiction of this 
Court. That leave to sue was granted in the first instance 
ex parte. To revoke that leave would not be to confer or 
take away any jurisdiction possessed by the Court in respect 
of the suit if it was a suit for land. Even if the order of the 
learned Judge refusing to revoke the leave to sue be set aside, 
the question would still remain whether this Court had juris- 
diction in respect of the suit. But Mr. Grant, on behalf of the 
respondent, intimated that this appeal might be dealt with as 
though it was an appeal from a decision on a preliminary ques- 
tion whether the Court had jurisdiction to try the action, and, 
by consent of both the appellant and the respondents, the 
appeal was so treated. ‘The result of our decision, therefore, 
is that the Court has jurisdiction in this particular case having 
regard to the nature ‘of the suit. I agree that the appeal 
should be dismissed with costs. 


AS. y: Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT SIR Vicror Murray Coutrs TROTTER, 
' Chief Justice, AND Mr. JUSTICE KRISHNAN. 
Sreemat Tirumala Tirupati Sreernat 

Prativadi Bhayankaram Venkata- 

‘charyulu Ayyavarlam Garu and 


‘others ... Appellants* in all the appeals 
a v. 
Nandi Vada Venkatasubba Rao and 
others Respondents (Defts). 


Transfer of Property Act, Ss. 55 (4) and 105—Agraharamdar—Grant ef 
lands with occupancy rights—Premium fixed-—Promissory mote—Sutt om—Charge, 
if can be claimed—Exglish commen law rules—Applicabitlity—Madras Estates 
Land Act, 8. as. 

Certain agrakaramdars owning both werams in a village made a grant 
of the kudtoaram rights and the grantee promised to pay in addition to the rent, 
n Daxzarane or premium. In lieu of this latter amount, a promissory note was 
executed. Ina suit by tie agraharamdars on the promissory note, they claimed 
a charge on the land. Held, the grant amounted to a lease and not a sale 
and hence under the Transfer of Property Act there was no charge on the 
land for the amount agreed to be pald. 





*Appeal No. 168 of 1922 and 
S A Nos. 623 to 6a5 of roar, 
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Per the Chief Justice -~The Transfer of Property Act is intended to be 
exhaustive as regards charges on immoveable property, and Courts are not at 
liberty to follow English common law rules 

Per Krishnan, J.:—S. a5 of the Estates Land Act does not allow a len 
in respect of premia agreed to be paid. 

Observations of Wallis, C., J. in Kandaswami Pillai v. Ramaswamt Man- 
sadi, I L R 42 M 203 held to be obiter and dissented from. 

Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 26 of 1918 and Second 
Appeals against the decrees of the District Court of Kistna at 
Masulipatam in A. S. Nos. 183, 181 and 182 of 1919 prefer- 
red against the decrees of the Court of the Additional District 
Munsif of Gudivada in O. S. Nos. 324, 152 and 319 of 1919 
respectively. 

K. Bhashyam Aiyangar for appellants. 

V. Krishna Mohan and V. Ramadoss for respondents. 

The Court delivered the following 

JUDGMENTS : The Chief Justice : In this case the 
plaintiffs are the owners of an Agraharam village in the sense 
that they own both the melvaram and the kudivaram rights. 
In the year 1909 there was a grant of the kudtveram right to 
the 1st and 2nd defendants and in consideration for that they 
promised to pay a rent and they also promised to pay what is 
described as nazarana to the landlords and that may be 
roughly described as a premium for the granting of the kudi- 
varam which no doubt was in perpetuity. They gave a promis- 
sory note for the amount and the question is whether the debt 
- because it undoubtedly was a debt wasa mere personal debt 
affecting the makers of the promissory note or whether it is 
a charge on the land. In the view that we take of this case 
the further question, which arose at the trial, viz., whether the 
3rd and 4th defendants were bona fide purchasers for value 
without notice, does not arise. It is no doubt true that there 
is a direct decision in England Shepheard v. Beetham (1), a 
decision of Malins, V. C., which treats a premium as creating 
a lien upon the leasehold premises. Whether that decision 
is correct or not we are not concerned to enquire although it 
does seem certainly an astounding result. , But, in our opinion, 
in India the matter is entirely regulated by statute. There is 
a fundamental distinction under the Transfer of Property Act 
between a transfer of immoveable property and a transfer of 
the right to the enjoyment of immoveable property ; and a 


z- (1877) 6 Ch D 597. 
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lease is defined by S. 105 of the Transfer of Property Act as 
a transfer of a right to enjoy immoveable property made fora 
certain time, express or implied, or in perpetuity in considera- 
tion of the price paid or promised or of money, etc. It is 
perfectly clear, therefore, that the Transfer of Property Act 
regards a lease in perpetuity as merely a transfer of the right 
to enjoy property. Does it or does it not create a charge upon 
the land ? The answer is that the only charge, valid in 
Indian Law, on landed property, is to be found in the section 
of the Act which creates such a charge and S. §5 is obviously 
confined to cases which deal not merely with the transfer of 
the mere right of enjoyment but with the transfer of the pro- 
perty itself, for, for any other lien or charge, the Act makes no 
provision at all. In our opinion we are bound to hold that we 
cannot but regard the Act as intended to be exhaustive and that 
we are not at liberty to follow English common law rules. On 
this ground we think the appeal fails and must be dismissed 
with costs. The Second Appeals (Nos. 623 of 1921, 624 
of 1921 and 625 of 1921) will follow and are dismissed 
with costs. 


Krishnan, J. -The question that arises for our decision 


in this case is, whether, when the owner of a land grants a 
perpetual lease of it in consideration of rent to be paid, as 
well as a premium, he has got a charge on the leasehold right 
he has so created for the premium so payable. 


Fhe promissory note in this case¥¥vas executed for euch 
a premium and it is now sought in appeal before us to be en- 
forced not against the makers of the note nor against the per- 
sons who took the lease but against certain third parties who 
have now become transferees or assignees of the lease right: 
Against them the amount of the note could be claimed if at all, 
only if there is a charge created in favour of the landlords on 
the property in their hands. 


The English law is apparently that such a lien does exist! 
but it is not necessary to consider that position here, for, we 
are concerned only with the Indian Law on the point. The 
appellant has to show us how he gets the charge. The docu- 
ment by which the lease was created gives him no charge 
whatever for the amount. Therefore the charge must be 
rested by him upon the general law of this country. Now so 
far as it appears the only lien that is recognised in the Transfer 
of Property Act in this country is a lien in favour of the vendor. 
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That being so, a strenuous effort was made by the appellant’s 
vakil to persuade us that the grant of a lease like this really 
amounted to a sale or transfer of a fractional right in the pro- 
perty for a price, namely, the premium payable for the grant 
and he argued that as vendors of that right the plaintifs have 
a charge on the leasehold estate which has been given to defts. 
1 and 2. It is impossible to accept this view for the Transfer 
of Property Act makes a very clear distinction between a sale 
and a lease. ‘This is a transaction that falls clearly within the 
definition of a lease in the Transfer of Property Act, S. 105. 
I do not see how then it could be brought under the definition 
of a sale. The payment of premium is only one of the incidents 
of the lease just as payment of rent is. It is certainly not a 
price paid for the transfer of immoveable property as defined 
in S. 54 of the Transfer of Property Act. It is impossible, 
it seems to me, to hold that the relationship between the plain- 
tiffs and defendants 1 and 2 was anything but that of a lessor 
and a lessee. Apart from the Transfer of Property Act it 
has not been shown that there is any common law in India on 
which the right of lien claimed could be founded. It is true 
that in one of the decisions brought to our notice, viz., Kanda- 
swami Pillai v. Ramaswami Mannadi (2), there is an observa- 
tion by the then learned Chief Justice that a lien like that which 
exists in England may be claimed here. But that observation 
cannot be treated as authority as it is only an obiter dictum of 
the learned Judge. When that case came on appeal before 
three other learned Judges of this Court those learned Judges 
held. that the principles of equity in England could not be in- 
troduced into, India for purposes of creating rights of parties 
like the one in question. ‘The view of the Chief Justice can- 
not be treated as of weight after the expression of opinion by 
the appellate Judges. There is no other decision which has 
been brought to our notice where such a lien has been recognis- 
ed in India. 

I am, therefore, entirely in agreement with the learned 
Chief Justice in holding that whatever the position may be in 
England, we are not justified in introducing new conceptions 
of charges in India which are not supported by our Statute 
Law. When the Estates Land Act was passed the Legislature 
had to consider what kind of charges should be given to the 
landholder on a leasehold estate. That was the only instance 


2, (1918) IL R 4a M 2085:36 ML J 313. 


| 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 317 


in which the Legislature dealt with a lien of the kind claimed 
and there we find that the lien was not allowed, sez 5. 25 of 
the Estates Land Act. It seems quite clear that such a lien as 


is now set up cannot be supported. In the result, the appeal 
and all the second appeals must be dismissed with costs. 


1:9 y - Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
ODGERS. 


Deivachilai Auyangar ... Appellant™ (PIf.) 


v. 
Raghupathi Venkatachariar and 
others ... Respondents (Defdts.). 


Hindu Lew—IF ull by father—Joint family properties—Guardians for minor 
son——-Comveyance by guardians of pertion of “propertias to step-mother for main- 
temance—Validity ef-——Breach of trust—Mesue-pre Liability for—Extent. 

A Hindu father died leaving a will, whereby he appointed three persons 
as managers of the joint family propeitiea after his death and as guardians of 
his minor son. One of the guardians so appointed was the minoe’s mother. 
‘Che three guardians acting conjointly conveyed an item of property absolutely 
to a step-mother of the minor in lieu of her maintenance righte She died 
soon after, bequeathing the property to her own brothera The minor after 
attaining majority sued to have the alienation set aside and claimed meme pro- 
ftr from the date of the alienation. Held, (1) the will was clearly invalid 
ty a Hindu father ls incompetent to dispose of by will joint family property or 
appoint thereunder guardians to manage the properties on behalf of his minor son. 
43 Mad. 894; 41 Mad. 561 followed ; and (2) it was not open to the guardians 
of the minor, against whom his step-mothee bad a claim for maintenance, to 
make her a gift of anpestral property in perpetuity. Prima facit it was a 
breach of trust on the part of the guardians to make a permanent alienation 
of immoveable property for the purpose of providing for the maintenance of a 
person who under the Hindu Law was only entitled to be maintained during 
der lifetime. 


Per Odgers, J. :—The transaction cannot amount to a bona fide family 
settlement and be supported on that basis 


Per Spencer, J. —Where 2 Hindu mother acting bona Ade in her capacity 
of naturel guardian of her son, makes a disposition of her son’s property, tre dis 
position would not be invalid for the mere reason that other persons who were 
Dot authorised to deal with the property, joined in the transection. 

Held, also per iram the alienation made without justification by the 
guardians was only voidable and not void and on the same being set aside, the 
900 is entitled to mesne piofits only from the date of repudiation. If there 
was no act of repudiation prior to the date of suig mesne profits can be awarded 
only from the date of the plaint 


eee aa NR ct Nn eee AA A ais 
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Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in O. S. No. 42 of 1920. 

T. Rangachariar, A. Krishnaswami Aiyar, N. K. Tiruma- 
lachariar and S. Rajagopalachariar for appellant. 

S. Varadachariar and P. V. Krishnaswami Aiyar for res- 
pondents. 

The Court delivered the following 


JUDGMENTS Spencer, J. Plaintiff is the appellant. 
He brought this suit for recovery of ancestral property that 
had come into possession of his step-mother’s brothers’ families 
through her will, dated gth December, 1903. The plaintiff's 
father died on 30th July, 1900, while plaintiff was a minor. 
The plaintiff's mother, Nachiar Ammal, was his father’s junior 
wife and Chinnappen Janaki was the name of the senior wife. 
The 1st defendant and the 3rd defendant’s husband are bro- 
thers of Chinnappen Janaki, the plaintiff’s step-mother. The 
2nd defendant is the 1st defendant’s son. On 23rd July, 
1900, the plaintiff’s father executed a written will appointing 
his junior wife Nachiar Ammal, his sister Alagu Janaki and 
his aunt’s son Ranga Aiyangar as managers of his properties 
after his death and guardians of the minor plaintiff. In case 
of difference of opinion among them the decision of Nachiar 
Ammal was to be final. There was a bequest of 1 acre 
63 cents in favour of Ranga Aiyangar and there was also a 
provision of 6 kottas of paddy and Rs. 25 cash per year for 
the maintenance of the testator’s first wife, Chinnappen Janaki, 
with the provision, that if she did not accept this allotment, she 
should have Rs. 1,200 down in cash. ‘The plaintiff’s first 
witness, who is a purohit and also a paternal relation of the 
plaintiff, deposed that after the plaintiff’s father died, Chinnap- 
pen Janaki and her brother came and obstructed the perform- 
ance of the funeral ceremonies and refused to let the corpse be 
removed from the house until she was given some lands for 
maintenance in lieu of the paddy and cash provided in the will. 
This evidence as to coercion of the plaintiffs guardian given 
by this witness was not rebutted by anything for defendants. 
On 4th August, 1900, the three guardians appointed under the 
will entered into an agreement, in which Chinnappen Janaki 
joined (Ex. II), which contains a statement that the plaintiff's 
father on his death-bed revoked his written will and orally 
directed that nanja lands worth Rs. 2,000 and Rs. 1,200 in 
cash for providing a residence and other nanja lands specified 
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in the schedule in lieu of the sum of Rs. 1,200 should be given 
to Chinnappen Janaki for maintenance with all rights of dis- 
posal. After this the senior widow Chinnappen Janaki 
brought a suit (O. S. No. 150 of 1902) for a declaration of 
her right and for transfer of the patta belonging to the pro- 
perties allotted to her and obtained a decree ex parte as the 
plaintiff’s guardians did not defend it. The plaintiff's step- 
mother died on 28th December, 1903, after willing away the 
property in favour of her brothers. Now plaintiff has come 
of age and sues for recovery of the joint family property 
which has been improperly alienated. In the Lower Court 
his suit was dismissed. 


The written wHl of the plaintifl’s father was clearly invalid 
in so far as it purported to dispose by will of joint family 
property [vide Subbarami Reddi v. Ramamma (1)]; and 
the appointment under it of testamentary guardians to manage 
the properties of the plaintiff (a minor co-parcener) was also 
illegal [vide Chidambaram Pillaiv.Rangsaswami Naicker(2)]. 
| The alleged oral will, even if true, was also invalid 
for the same reason that the plaintiff’s father had no power 
to dispose of immoveable property belonging to the joint 
family after his death. 

The learned Subordinate Judge found under Issue VI (a) 
that the properties covered by Ex. IT are joint family properties 
and this finding has not been challenged. He upheld the 
alienation under Ex. II both as being a proper provision for 
maintenance and as being a family settlement of a disputed 
claim. 

The appellant’s pleader argues that the plaintiff's mother, 
acting as his natural guardian, had no power to delegate her 
authority by taking in two other persons to act with her. If 
she acted bona fide in the capacity of the natural guardian of 
her son, I should not be inclined to hold that any disposition 
made by her was invalid for the mere reason that other per- 
sons, who were not authorised to deal with the property, joined 
in the transaction, but the more important question to be decid- 
ed is whether the alienation of joint family properties can be 
justified under the circumstances of this case. Regarding it 
as an act of a guardian of a minor, against whom a claim for 
maintenance had been preferred, was it a prudent act to buy 
off an uncertain claim for future maintenance for life by 
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making a gift of ancestral property in perpetuity ? Chin- 
nappen Janaki might have died immediately after receiving 
the gift ; in fact, she lived only for three years more, by 
which time she had parted with her right in the property. 
Prima facie | consider that it was a breach of trust on the part 
of the plaintiff's guardian to make permanent alienations of 
immoveable property for the purpose of providing for the 
maintenance of a person who was only entitled, to be main- 
tained for her lifetime according to the Hindu Law. In 
Lewin’s Law of Trusts, t2th Edition, page 710 the general 
principle is stated to be that, if a trustee does without suit what 
would have been ordered by the Court and what is compellable 
by suit his act is valid. If the plaintiff's mother had been 
appointed guardian by the Court under the Guardians and 
Wards Art, she would have had to apply under S. 34, cL (e) 
for appropriating such portion of the income of the ward’s 
property as the Court might direct towards the maintenance of 
the persons dependent on him. She would have had no power 
to transfer any part of the immoveable property without the 
previous permission of the Court (vide S. 29), and no Court 
would have given permission for a permanent transfer of 
immoveable property without the strongest reasons being forth- 
coming. The obligation of the minor to maintain his father’s 
senior widow was only co-extensive with the widow’s lifetime, 
and the power of the guardian to alienate the family property 
must also be regarded as co-extensive with that obligation. 


It is argued that the plaintiff’s guardians’ act can be 
justified as having saved the plaintiff from being sued for 
maintenance. As a matter of fact it did not prevent the senior 
widow from afterwards suing the plaintiff, and if no provision 
had been made such as that contained in Ex. II and if the 
widow had sued for maintenance, it is impossible to believe 
that any Court would have decreed a permanent transfer of 
ancestral properties to meet a claim for maintenance for life. 

In my judgment, therefore, the permanent alienation 
made under Ex. II was wholly unjustifiable and must now be 
set aside. The action of the plaintiff’s guardjans in not defending 
O. S. No. 150 of 1902 must, in this view of the case, be re- 
garded as grossly negligent. 

The appeal is, therefore, allowed and the plaintiff will be 
given a decree as prayed for in his plaint except as to his claim 
for mesne profits from 20th December, 1903, As regards 
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mesne profits, the alienation by the plaintiff's guardian being, 
voidable, as explained in Bhirgu Nath Chaube v. Narsingh 
Tiwari (3) and Subba Goundan v. Krishnamachari (4) 
and not having been repudiated before the institu- 
tion of this suit, I agree with my learned brother in thinking 
that the plaintiff-is entitled to mesne profits at the rate.found by 
the Lower Court to be fair from the date of suit only and the 
decree will provide accordingly. The decision in Saraj Ran- 
jan Choudhry y. Premchand Choudhry (5) to which our 
atteution was drawn at the eleventh hour is not in point. There 
is no doubt that a plaintiff could not under any circumstances 
Tecover mesne profits for more than three years before suit 
as that remedy would be barred by Art. 109, Limitation Act. 
That is all that the case is an authority for. As each side 
has succeeded in part, each will bear his own costs in the appeal. 
Odgers, J.:_I agree. My learned brother has dealt 
with the reasons why the first ground on which the learned 
Subordinate Judge supported ‘this claim, namely, that it was a 
proper provision for maintenance, cannot be supported. I 
am also of opinion that the second ground, namely, that 
it was a family settlement, or, as it was well stated, as being 
the price of family peace, equally cannot be supported. That, 
the senior widow had a claim for maintenance is of course not 
disputed. The only question was as to its quantum ; and, in 
my opinion, it cannot be said that it was a bona fide buying off 


of a settlement of family dispute when that was the only . 


question. 

After our judgment in this appeal had been pronounced, 
a discussion arose regarding the mesne profits which ought to 
be allowed to the plaintiff who has succeeded in- the appeal be- 
‘fore us. 

It is contended for the R that mesne profits should 
be allowed from the date of the alienation by the plaintiff's 
guardian which we have held.in our judgment to be wholly. 
unjustifiable and have accordingly set aside. . On the other 
hand, the respondent contends that the alienation being only 
voidable and not void, mesne profits can only be awarded from: 
the date when the elena ten | is set aside, i. e., by reference 
back, to the date of the plaint. The question therefore arises 
as to whether the alienation evidenced by Ex. II,is void ab 
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initio or only voidable. There is no doubt on the authorities 
that the alienation by a Hindu widow of her husband’s estate as 
against a reversioner is good until the sale is set aside. For 
instance, in Rangaswami Goundan v. Nachiappa Goundar(6) 
it was held that “ when the alienation of the whole or part 
of the estate is to be supported on the ground of necessity, the 
consent of such reversioners as might fairly be expected to be 
interested to quarrel with the transaction, will be held to aflord 
a presumptive proof which, if not rebutted by contrary proof, 
will validate the transaction as a right and proper one.” See 
also Bijoy Gopal Mukerpi v. Krishna Mahishi Debi (7) where 
their Lordships say referring to the alienation of the Hindu’ 
widow : “ Her alienation is not, therefore, absolutely void, but 
it is prima facie voidable at the election of the reversionary 
heir.” That being the state of the law with regard to the 
alienation of a deceased husband’s estate by a Hindu widow. 
does it make any difference if the alienation is not by a Hindu 
widow as such but by her as guardian for her minor son who 
takes it as the estate of the deceased father ? Apparently 
there is no difference in principle and it has been held by the 
Calcutta High Court in Krishna Dhone v. Bhagaban Chan- 
dra (8) that a sale of a minor’s property in fraud of his rights 
is only voidable and is valid till avoided. After the argu- 

ment was concluded we were referred by Mr. Bhashyam to a ~- 
statement in Saraj Ranjan Choudhry v. Premchand Chou- 
dhry (5). That was a case of limitation, where the question 
arose ‘whether Art. 109 of the Limitation Act was applicable 
to a suit for mesne profits where possession had been obtained 
by the defendant under a sale subsequently set aside. The 
appeal was originally heard by Doss and Richardson, JJ., who 
differed in opinion. Doss, J., at page 267 says: “It is 
only when the sale is finally set aside by a suit or the decree is 
finally reversed on appeal that the possession by virtue of the 
ultimate judicial declaration becomes wrongful, not merely 
from the time when such declaration is pronounced but 
ab initio, i. e., from the time the unsuccessful party or the 
purchaser was installed into possession,” and he held that the 
plaintiff could recover mesne profits for the whole time during 
which the defendant had been in possession. Richardson, J., 

s. (1917) aa C W N 264.. 
6 (1918) ILR 42 M 5323:36 ML J 493 (P C). 
7 (1907) I L R 34 C 339 at 933: 17 ML J 14 (P C). 
8. (1916) 34 I C 188 


XLIx] THE MADRAS LAW JOURNAL REPORTS. 323 


differed holding that the claim for mesne profits for more than 
three years before suit was barred. On the hearing of the 
Letters Patent Appeal by three Judges, the opinion of Richard- 
son, J., prevailed. If therefore the dictum of Doss, J., is 
treated as applicable to the facts of the present case, of which 
I am not convinced, it would appear to have been overruled. 
In Subba Goundan v. Krishnamachari (4) there was a suit 
instituted by the co-parceners to set aside a sale of ancestral 
immoveable property by the Manager on the ground that the 
sale was not for family necessity. Here again it was said by 
the learned Judges (Kumaraswami Sastri and Devadoss, JJ.) 
that in the case of sales by a father or managing member of a 
joint family for alleged necessity the sale will be good till 
avoided as it is open to the other co-parceners to afirm the 
transaction. The learned Judges there followed the ruling 
in Bhirgu Nath Chaube v. Narsingh Tiwari (3) and limited 
the claim for mesne profits to the period from the 
date of suit as there was no repudiation before the suit. 
I do not think that the fact that the plaintiff could not, until 
he had attained majority, elect to either afirm or disafirm the 
transaction can make any difference in principle. By reason 
of his disability the law gives him no title to assert his legal 
rights until his disability is at an end. The learned vakil 
for the plaintiff referred to a decision of the Privy Council in 
Bhagwat Dayal Singh v. Debi Dayal Sahu (9) but nothing 
can be gleaned from the judgment of their Lordships of the 
Privy Council in that case as to the period for which meane 
profits should be allowed. Their Lordships held that as the 
sale deeds in question were invalid as such, the claim for mesne 
profits was well founded and the amount would be as ascertain- 
ed in execution proceedings. The decision, therefore, does 
not affect the present case. On these considerations and on 
the state of the authorities, I am of opinion that in this case 
the mesne profits should be allowed from the date of suit and 
I would direct accordingly. 


T. S. V, Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE at MADRAS. . 


PRESENT :—MR. Justice PHILLIPS AND MR. Justice 
KRISHNAN. 


Arumuga Thambiran and others ... Appellants* (Plaintiffs 


1 to 4 and Supplemental Plainisf ) 
v. 


Namasivaya Pandara Sannadhi and 
$ 


others ... Respondents (Petitioner in 
I. A. No. 614 of 1920 in 0.3. 
No. 71 of 1918, Petitioner im 
I. A. No. 711 of 1920 in 0. S. 
No. 71 of 1918 and L. R. of the 
Petitioner in I. 4. No. 711 of 
1920 in O. $. No. 71 of 1908) 

Civil Procedure Code of 1908, S. 92—Suit fer removal of defendant from 
office of Pandata Sannadhi and for framing a scheme fer mut—Death of 
defendant peading—Cause of action if surotoss as regards relief for framing a 
scheme—Res judicate—O pinion in interlocutory proceedings mot necessary fer 
disposal of same if-—Religious Endowenenis Act of 1923—Ndt retrospeciive, 

Pending a suit under S. ga, Civil Procedure Code, for the removal of the 
defendant from the office of Pandara Sannadhi and for the framing of a 
scheme in relation to the Mutt, the defendant died. The question arose whether 
the suit abated even with reference to the second relief prayed for, namely, the 
framing of the scheme. 

Held that it did not and that the cause of action survived against the repre- 
sentative of the deceased defendant for the purpose of framing 2 scheme, 

The two reliefs are distinct, though the second relief is to a certain extent 
dependent on the firat, because it is necessary to allege a breach of trust in order 
to constitute 'the necessary cause of action. 

' Held further that the question waa not res judicata by reason of the opinion 
previously expressed by the High Court in an application for the appointment 
of a Receiver in the suit, the opinion being to the offect that the prayer for a 
scheme was not an independent rélicf asked for, but was only incidental to the 


prayer for removal of the defendant. 


There is nothing in the new Religious Endowments Act which gives its — 
retrospective effect in respect of proceedings already instituted. 

Appeals against the decrees of the Court of the Subordi- 

nate Judge of Kumbakonam in O. S. Nos. 71 and 72 of 1918. 


S. Srinivasa Aiyangar, S. Muthiah Mudaliar, A. C. Shan- 
mugha Nainar, K. S. Jayarama Aiyar and S. V. Narayana 
Aiyar tor appellants. 


T. Rangachariar, R. Sadagopachariar, V. N. Venkata- 
varadachariar and K. Subramaniam for respondents. 





“Appeals Nos. 43 and 44 of igar a6th February, 192% 


"m 
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The Conr delivered the following 


Judbement : The plaintiffs in this case have brought 
their suits under S.'92 of the Code of Civil Procedure for the 
removal of the defendant from the office of Pandara Sannadhi 
and for the framing of a scheme in relation to the Mutt. The 
Advocate-General has also joined the suit as a supplemental 
plaintiff. . After the institution of the suit and before it was 
tried the defendant died, and the Subordinate Judge has held 
that owing to the defendant’s death the suit has abated and 
cannot be revived on the ground that it is a personal action 
against the defendant and that the second relief in the suit, 
namely, that of the framing of the scheme, is an ancillary relief 
dependent on the removal of the defendant from his office of 
trustee. Against this decision the plaintiffs have appealed ; 
and it is contended in the appeal that as two reliefs are claim- 
ed, namely,the removal of the defendant and the framing of the 
scheme, which are distinct and separate reliefs, the suit may 
well be prosecuted with reference to the second relief, 
namely, the framing of the scheme. It is pointed out that in 
a very similar case it was held by the Privy Council that the 
cause of action did survive. [Rajah Anand Rao v. Ramdas 
Daduram (1)]. Apart from this authority we have also a 
case in this Court Stvagnana Destka Gnanasambanda Pandara 
Sannadhi v. The Advocaie-General of Madras (2), in which 
the same conclusion was arrived at. Although the plaint 
is mainly taken up with allegations of misconduct on the part 
of the respondent and the prayer for the scheme is only men- 
tioned at the end of the plaint, without giving any special rea- 
sons why the scheme is necessary, yet, when we come to read 
S. 92 of the Code of Civil Procedure it is quite tlear that in 
order to provide a cause of action for a scheme suit there must 
be an allegation of a breach of trust or it must, otherwise, be 
necessary to obtain directions of the Court. In order, there- 
fore, to justify this suit for a scheme it is necessary for the 
plaintiffs to allege a breach of trust and it is very difficult to 
see how this second relief can be deemed to be ancillary to the 
removal of the defendant. It is absurd to suppose that the 
plaintiffs and the Advocate-General have merely brought this 
suit to satisfy a vindictive spite against the defendant and that 
that is their sole cause of action, and,,consequently, that the rest 
of the suit must fail as the defendant can no longer be held 
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responsible. The two reliefs are distinct ; the second relief 
is to a certain extent dependent on the first, because it is 
necessary to allege a breach of trust in order to constitute the 
necessary cause of action. | 

Mr. Rangachariar for the respondent has not referred 
us to any authority against those cited above; and we are satis- 
fied that the cause of action does survive against the representa- 
tive of the deceased defendant for the purpose of framing a 
scheme. We may also observe that, in addition to the prayer 
for the scheme generally there is a prayer for directions as to 
the utilisation of the surplus funds of the institution, which are 
alleged to be very large indeed. 


A further objection is taken for the respondents that this 
question is res judtcata in that it has already been decided by a 
Bench of this Court which disposed of an application for the 
appointment of a Receiver in this suit. No doubt that Bench 
in its judgment says, “the plaint before us deals only with 
the misconduct of the deceased Pandara Sannadhi and does not 
refer to the absence of any means of preventing it,” and 
again, “in paragraph 21, where the necessity for a scheme is 
suggested, it is referred to only in connection with the removal 
of the then incumbent, not as independently justifiable on its 
merits.” It is contended that this judgment has decided the 
present appeal. This appeal was not before that Bench, nor 
do we think that it purported to decide it. Mr. Rangachariar 
relies on three decisions of the Privy Council reported in 
Ram Kirpul Shukul v. Mussumat Rup Kuari (3) ; Hook v. 
Administrator-General of Bengal (4) and Sir Rameshwar 
Singh v. Hitendra Singh (5). In these cases the principle 
was laid down that S. 11 of the Code of Civil Procedure is 
not exhaustive on the question of res judicata ; but all these 
cases can be distinguished from the present one, in that the 
prior decision which was relied upon as binding on the parties 
in subsequent: proceedings between them was with reference to 
a question which directly arose and had to be decided in the 
prior proceedings, being directly in issue. In the present 
case, however, there was no necessity to, decide this appeal in 
an application for the appointment of a Receiver; and 
although the Bench expressed an opinion as to the meaning of 
the plaint in this suit as a reason for refusing to alpppint a 
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Receiver, it can certainly not amount to res judicata 
in the sense applied by the Privy Council in the above cases. 
For this proposition we need only refer to Massam v. Thor- 
ley’s Cattle Food Company (6). Apart from this we are 
not at all clear that that Bench of this Court did really decide 
the point, for they merely said : “It is not clear that the res- 
pondents’ claim to a scheme, the only relief for which they can 
now ask, can be supported separately on the allegations they 
have made.” That merely amounts to saying that they have 
not definitely proved in these interlocutory proceedings the 
question which has now been argued before us. In any case 
it does not amount to res judicata. With all respect for the 
opinion expressed in that judgment, we have now come to a 
contrary conclusion. 

A further suggestion is made that this suit may be affect- 
ed by the recently passed Religious Endowments Act ; but 
there is nothing in that Act which gives retrospective effect in 
respect of proceedings already instituted, and therefore this 
objection also must fail. 

This appeal, therefore, is allowed with costs and the suit 
will be remanded to the Lower Court for disposal according 
to law. Court-fee on the appeal memorandum will be refunded. 

Appeal No. 44 of 1921 is not pressed and is dismissed 
with costs of the 2oth respondent. 

These appeals having been set down to be spoken to this 
day the Court delivered the following 


JUDGMENT :_Appellants 3 and 4 are allowed to with- 
draw and the judgment in Appeals Nos. 43 and 44 of 1921 will 
stand as regards appellants 1, 2 and 5. 

A. S. V. Appeal No. 43 allowed. 

Appeal No. 44 dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :. Mr. JUSTICE ODGERS. 

Appa Pai (dead) and others ... Appellants* (Defendants 

& L R of the 1st defendant) 

U. 3 

Somu and another ... Respondents (Plaintiffs). 
Transfer of Property Act, Ss. 83, 84—Tender of mortgage moncy—Validity 
—Conditions—Miner mortgagee—Guardian fer—Appointment of—Morigagor 
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wader a duty to sue to—Omissian te de so—Efect om validity of tender—Joint 
Hindu familz—Moertgage amount due to—Manager—Righi to receive amount 
unthent giving security for minor—Tender tusisung on such secarity—If a cen- 
ditional tender, 

The plaintiff was the mortgagor. The defendants were the sons of the 
original mortgagee and consisted of two brothers, a major and a minor, respec- 
tively. The plaintiff presented # petition under 8, 83 of the Transfer of Pro- 
perty Act praying that the amount deposited by him might be ordered to be 
paid to the counter-petitioners (the defendants) after obtaining security for 
the minor if necessary. The 1st defendant (the adult son) filed a statement 
contending that, as head of the joint family, he was entitled to receive the 


amoung without furnishing any security and that he was willing to recelve 
the amount if it was paid to him. The vakil for the rst defendant had no 
authority to appear for the minor, the minor was not represented at all, and the 
ist defendant refused to receive the amount by giving security. The Court 
held that it was not possible to order the payment. 

In a suit by the plaintiff to oblige the defendants to accept the mortgage 
amount deposited by him, the question was whether the tender was a valid 
tender. 

Held, reversing the Courts below, that under 8. 84 of the Transfer of Pro- 
perty Act it was the dumy of the plaintiff (mortgagor) to sue that the minor 
was properly represented by the appointment of a guardian, and that, as he 
had not taken the necessary steps for that purpose, the tender was not a valid. 
tender under S. 83 of the Act. 

Quaere . Whether the tender was not a conditional tender in that security 


was demanded for the minor. 

Second Appeal against the decree of the District Court 
of South Kanara in A. S. No. 55 of 1921 preferred against the 
decree of the Court of the District Munsif of Puttur in O. S. 
No. 342 of 1920. 

K. Yegnanarayana Adiga for appellants. 

K.. Sundara Row for respondents. 

The Court delivered the following 

. JUDGMENT :— In this case the plaintiffs brought a suit 
to oblige the defendants to accept a mortgage amount which 
plaintifs deposited in Court under S. 83 of the Transfer of 
Property Act. There is no dispute as to the amount. The 
defendants are the sons of the original mortgagee and consist 
of two brothers, a major and a minor respectively. . The peti- 
tion under S. 83 was presented on the 17th March, 1920, and 
prayed “that the undermentioned amount,may be ordered to 
be paid. . to the counter-petitioners after ’ obtaining 
security for the minor, if necessary, etc.” The first counter- 
petitioner filed a statement in answer to this petition on the 
21st of April, 1920, in which he stated that he was the Ejaman 
of the family, that the petitioner had refused to pay the amount 
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to him and had deposited it in Court and that the petitioner is 
not entitled to ask for security. He adds, “ If the petitioner 
is willing to pay the said amount to me, | consent to receive the 
amount.” On this, the District Munsif ordered the petition 
to be recorded observing that the vakil who appeared on be- 
half of the ist counter-petitioner had no authority to appear 
for the minor, that the 1st counter-petitioner refused to receive 
the amount by giving security, that he was the guardian (I 
presume he means natural guardian) of the 2nd counter-peti- 
tioner and that the former was absent. The District Munsif 
held that it was not possible to order the payment. Hence 
the suit. 


The District Munsif in the suit held that the rst defend- 
ant by his conduct in not having entered the appearance of the 
and defendant disabled the Court from ordering the payment 
apart from the question of security. So he held that the tend- 
erin Ex. A was valid. The District Judge upheld the decision 
of the District Munsif. The plaintiffs’ explanation as de- 
tailed by the District Judge as to why they made the offer of 
payment conditional is that they believed the mortgage money 
to have been the self-acquisition of the father so that the two 
defendants would take equally as heirs and not as survivors. 
I cannot say that the explanation is very lucid and no attempt 
has been made to explain it by the learned Vakils who are 
appearing before me. ‘The question is entirely technical and 
Mr. Yegnanarayana Adiga for the appellants contends that the 
tender is invalid because in fact the mortgagor has omitted cer- 
tain formalities which are necessary under the provisions of 
the Transfer of Property Act and the Code of Civil Proce- 
dure before this can be held to be a valid tender. ‘The chief 

. section we are concerned with here is S. 84 which provides that 
| interest shall cease from the date of the tender or as soon as 
the mortgagor or such other person as aforesaid has done all 
that has to be done by him to enable the mortgagee to take 
certain amount out of Court. The objection here is that it 
is for the mortgagor to carry out all the requirements of the 
law and not the mortgagee, so that in this case the mortgagor 
, having joined in his petition the minor defendant with the 
major ought to have seen that the minor was properly represent- 
ed by the appointment of a guardian in order that the Court 
might be able to order the money to be paid. It must be remem- 
bered it is not a case of a deposit to the credit of persons entitl- 
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ed to a definite share in the mortgage money but that these two 
persons were members of an undivided Hindu family. There 
seems to be a dearth of authorities for the proposition that has 
been advanced in Madras. But in Pandurang v. Mahadapt(1) 
a Bench of the Bombay High Court held in a similar case that 
it was the duty of the mortgagor not only to apply for the 
appointment of a guardian ad litem but to see that one was 
appointed, and that for the purpose of a tender under the 
Transfer of Property Act, it is incumbent on the mortgagor to 
procure the appointment of a guardian ad litem and that, until 
such an appointment has been made, there is no one to whom 
under the Act the tender on behalf of the minor could be made. 
The same view seems to prevail in Allahabad. Sheo Saran Chou- 
dhri v. Ram Lagan Das (2)has been referred to on both sides. 
On behalf of the respondent here it is relied on as showing 
that, where a mortgage is in reality a mortgage taken by the 
head of a Hindu family, the mortgage money being supplied 
from the joint family funds, it may well be held that an offer 
to pay the money due on such a mortgage to the managing 
member is a good and valid tender. It is said in this case 
that there was such an offer, but the wording of the petition 
shows that it was not so. The amount was prayed to be paid 
to the counter-petitioners after obtaining security for the minor, 
if necessary. A point might have been taken that this is a 
conditional tender. But as I have come to my conclusion on 
other grounds it is unnecessary to definitely decide that this was 
a conditional tender. Now in Kannu Mal v. Indarpal 
Singh (3) itywas held on a construction of Ss. 83 and 84 that. 
where the mortgagee is a person who is unable to draw the 
money out of Court, it is necessary that a guardian ad litem 
should be appointed and therefore unless such a guardian was 
appointed it cannot be said that the mortgagor had done all 
that was necessary for him to enable the mortgagee to draw 
the money (cf. S. 103 of the Transfer of Property Act and 
O. 32, R. 6 of the Code of Civil Procedure). It has been held 
by a.single Judge of this Court (Oldfield, J.) in a case re- 
ported in Krishna Aiyar v. Chakrapami(4), that the next friend 
of a minor plaintiff, even if he is the managing member of a 
joint Hindu family of which both are members, is not entitled . 
to draw money from Court on behalf of the minor plaintiff 
without furnishing security. 

E (iga) Í LR 27 B a3 at a9. a (xgar)1L Rag A by 
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On the other side I am referred to a case of the Privy 
Council reported in W adian v. Banke Behari Pershad Singh (5) 
in which their Lordships held that in the case before them the 
‘absence of a formal order appointing the mother as guardian 
ad litem was-only an irregularity and the irregularity could be 
cured. There it was uncertain whether there had been a for- 
mal order of appointment as the appointment, if made, would 
have been made 14 years before the question arose, and the 
mother had appeared throughout the proceedings as guardian. 
It does not appear to me that the facts of that case in any way 
resemble those of this case, or can constitute an authority to 
bind me. ' 

I must, therefore, hold that the mortgagor has- not per- 
formed what the law requires to be performed when a deposit 
is made under S. 83 of the Transfer of Property Act and that 
the Lower Court was wrong in holding that he had. There 
was, therefore, in my opinion no valid tender under S. 83, and, 
therefore, there is in my view no question of interest on this 
mortgage. 

A question is raised as regards costs. The appellant 
here failed in both the Lower Courts and had to pay the res- 
pondents their costs. My order as sto costs in the. Lower 
Courts is that each party should bear their own costs. With 
regard to costs here the appellants must have them. 

The appeal is therefore allowed with costs in this Court. 


A. S. V. Appeal allowed. 


IN THE HIGH COURT oF JuDICATURE AT MADRAS. 
PRESENT :. Mk. JUSTICE JACKSON. 


Solaumalai Thevan a Petitioner™ (Pif.) 
v. 
Sinnathambi Padayachi : |... Respondent (Deft.) 


Indian Tariff Act (FILI of 1894), S. 10— Increase "—Mtaniag of—Contract 
for sale after increase of tax—Levy of tax afterwardı—Lien on goods sold. 

_ The word “increase” in 8. ro of Act VIII of 1894 refers to the act of 
Government and not to the levy of the excise at the factory. It has no refer- 
ence to parties, who enter*into a contract of sale, after the increase of the tax, 
although they themselves may never have heard of suck increase. ` 

The defendant sold some maunds of salt to the plaintiff. Even before the 
tale, the duty on salt had been increased, but the former was not aware of it. 





'C. R. P. No. 498 of 1923. asrd September, 1924. 
s. (1903) IL R 30 C rear (PC). 
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The excess duty on the salt sold was levied from him even while a portion of the 
salt remained undelivered and to recompense himself he sold it to others. Held, 
he had no vendor's lien and the buyer was entitled to claim their price as on 
the date when they were taken by the defendant. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree and judgment of the Court of the 
Subordinate Judge of Mayavaram in S. C. S. No. 473 of 1922. 

V. Sundaresa Atyar for petitioner. 

C. A. Seshagiri Sastri for respondent. 

The Court delivered the following 

JUDGMENT :__On ist March, 1922, at 9 A. M., the plain- 
tiff bought 120 maunds of salt from the defendant, which were 
separated and packed in 60 of the plaintift’s own gunny bags. 
He took away 35 bags and left 25 in the custody of the defend- 
ant. That evening the excise-man made the defendant pay 
Rs. 150, enhanced salt duty on the 60 bags, which he had sold. 
Having heard that the duty of excise was increased from the 
commencement of March Ist, to recompense himself the de- 
fendant sold the 25 bags to other persons. Subsequently, the 
excise-man, who was acting under a misapprehension, refund- 
ed the excess duty to the defendant. The plaintiff sued for 
the value of his 25 bags of salt, on the date, when they were 
taken from him by defendant. The short point for deter- 
mination is whether defendant was justified in selling these 
25 bags. The Subordinate Judge finds, without giving any 
reason for his finding, that the defendant had a lien for the 


\ excess duty payable on the 25 bags left in his custody, and 


therefore, he had a right to sell the bags. 


The counter-petitioner supports this finding by reference | 
to S. 10, Act VIII of 1894. 

In the event of any duty of excise, on any article being 
imposed, increased, decreased or remitted, after the makingl 
of any contract for the sale of such article, if such increase so 
takes effect that the increased duty is paid, the seller may add 
so much to the contract price, as will be equivalent to the in- 
crease of duty and shall be entitled to recover such addition. 

‘ Increase” in this section refers to the act of Govern- — 
ment and not to the levy of the excise at the factory. Any 
party who had contracted before March 1st and whose con- 
tract was still subsisting (that is to say, in the words of the 
English Statute, before there had been clearance and delivery, 
39, 40 Vict. c. 20) would come within the mischief of S. 10; but 
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it has no reference to parties who enter into a contract of sale 
after the increase of the tax, although they themselves may 
never have heard of such increase. 


If the Subordinate Judge acted with reference to S. 10, 
his mistake, in all probability, was that he took imposition to 
mean levy. The levy was at 9 P. M., but the imposition was 
from mid-night 28th February to 1st March. I have not 
been shown any other provision of law giving defendant a 
vendor’s lien in the circumstances of this case. The petition 
is, therefore, allowed with costs throughout, and plaintiff is 
given a decree as prayed for, the decree of the Lower Court 
being reversed. The fact that the market rate was due to 
a misunderstd4nding of the intentions of Government is no 
reason for not allowing plaintiff to claim recompense at the 
rate. I accept the finding that the rate is Rs. 6-12-0 per bag. 


de Os Ve Petition allowed. 


In THE HIGH Cotrr oF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE PHILLIPS. 
Kondagunta Mrutyanjaiah and others ... Appelkents* in all 
(Plaintiffs ) 


Vv. 
Malle Venkatapathigadu and others ... Respondents (L. Rs. 
: of defendants), 

Madras Estates Land Act--Reut—Rate of—Dry and garden lauds irrigaied 
with tank water «pth landlord's permission—Rate lo be charged in case ef— 
Patia—Provision for payment of cess to village serwants—Inclusion of-—Propricty. 

In a case in which dry and garden lands were irrigated with tank water 
with the landlord’s permission, both the Courts concurred in holding that Ra 6 
per acre—the highest wet-rate levied by Government in the District—was the 
reasonable amount of compensation to be paid by the tenant, and in fixing thet 
amount ; 

Held, drat the law was not that the wet rate was the proper rate to fix 
for such lands, and that the Courts below were perfectly justified in holding 
that to award a reasonable compensation was the proper method of fixing the 
rate chargeable. 

Held further that the Courts below were right in ordering the omission from 


the patta of a provision for payment of a certain cess to the village servants and 
not to the landlord, . 


Second Appeals against the decrees of the District Court 


of Nellore in A. S. Nos. 74 and 80 to 89 of 1921 respectively 
preferred against the decrees of the Court of the Deputy Col- 
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lector of Gudur Division in S. S. Nos. 229, 231, 232, 234, 
235, 236, 238 to 241 and 244 of 1919. 

A. Krishnaswami Atyar for appellant. 

B. Somayya for respondent. 


The Court delivered the following 


JUDGMENT :— The main point raised in these appeals is 
the rate to be charged when dry and garden lands are irrigated 
with tank water with the landlord’s permission. ‘The appel- 
lants claimed 2 1/2 tooms per quarter cawnie. Presumably 
they mean 2 1|2 tooms of paddy but this is quite clear from 
the patta itself. The Deputy Collector found that Rs. 6 per 
acre was a reasonable rate and fixed that amount. His find- 
ing is accepted by the District Judge, and it is now contended 
that this finding cannot be supported. Neither the first nor 
the Lower Appellate Court has given definite reasons for con- 
sidering this reasonable, but the Deputy Collector who is a 
Revenue Officer must have been aware of the fact that the 
highest wet rate levied by Government in the Nellore District 
is Rs. 6 per acre, and it was open to him to act on that know- 
ledge and come to the conclusion that he did. ‘The tenants 
made an offer at this rate which he accepted. The 
Judge has merely agreed with him, but I do not see any reason 
for setting aside the finding. It is, however, argued that under 
the law the wet rate is the proper rate to fix for such lands, 
and reliance is placed on a ruling in Venkatachalam Chetty v. 
Aiyamperumal Thevan (1), to which I was a party. In that 
case it was held that the landlord was entitled to a reasonable 
compensation for the use of his water, a principle which has 


been acted upon consistently by this Court. In the circum- 


stances of that particular case, it was held that the charge of 
sarasart, which is the wet rate, was not unreasonable in view ot 
the fact that there had been an old custom in that Zamindari 
to levy that rate ; but this is not an authority for saying that 
the reasonable amount of compensation must be the same in 
every village or District, i. e., wet rate. In the present casa 
both the Courts have found what is the reasonable amount of 
compensation, and what was the proper method of fixing the 
rate chargeable. I see no reason to interfere with that finding. 

The second ground of appeal relates to the charge on 
garden lands liable to submersion. This ground was not 
taken in the appeal memorandum, and although additional 

1. (1919) ILR 4a M 02:37 M L J. 248. 
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grounds have been filed, no valuation of this claim has been 
given and no stamp duty paid. So I must decline to discuss it. 
The third point is that the provision for payment to 
village servants of a certain cess should be inserted in the 
patta. The payment is not to be made to the landlord but to 
the village servants, and it is, a question between them and the 
pattadar. The Lower Courts were, therefore, right in order- 
ing that this clause should be omitted. The appeal is accord- 
ingly dismissed with costs. Costs will only be payable in S. A. 
Nos. 1329 to 1332 and 1334, and vakil’s fee for all these 
appeals together is fixed at Rs. 100. 
ASV. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mpr. Jusrice DEvaposs. 

Mr. E. C. Kent ... Petitioner* (Counter- 
petitioner. in Mis. C. C. No. 18 
of 1924 on the file of the Court 
of the District Magistrate, Civil 
and Military Station, Bangalore) 


Uv. 
Mrs. E. E. L. Kent ... Respondent (Petitioner in do.) 


Criminal Procedure Code, S. 488—Maximum of Rs. 100 fixed by—Applica- 
bittlp—Wtfe and children—A pplication on behalf of—Maximum if applicable 
to case of —Im the whele’”’—Meaaing—Maintenanuce—Offer to maintain not 
crough—Alimeny te wife—Orde for payment of—If and when a bar te applica- 
tion by her under S. 488. 

The wife of the petitioner made an application under S. 488, Criminal] Pro- 
cedure Code, on behalf of herself and of ber two children, and the Magistrate 
awarded a sum of Rs 300, Ra 100 for the wife, and Re 100 for each of the iwo 
children. Held, that the order was not #lira mres. The maximum of Ru roo 
tired by the section is the maximum avardable to each of the applicants, 


Meaning of “in the whole” in S. 488, Criminal Procedure Code. A mere 
offer to maintain is not sufficient under the section. 

The enristence of an order of the Probate, Divorce and Admiralty Division 
of the High Court in England whereby the husband is directed to pay his wife 
ec much alimony per month is no bar to an application by the wife under S. 488, 
Criminal Procedure Code, if, in fact, the husband has neglected to maintain his 
wife. So long as the husband does not, maintain the wife, either by payment 
of alimony or otherwise, the Magistrate’s jurisdiction to order him to pay main- 
tenance is not taken away. 


Petition under Sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 
order of the Court of the District Magistrate, Civil and Mili- 
tary Station, Bangalore, in Mis. C. C. No. 18 of 1924. 


‘Cr. R C. Now 98 of 1925. a7th March, 1935. 
(Cr. R. P. No. 90 of 1925). 
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‘ 
Vere Mockeit instructed by Messrs. Short, Bewes and Co. 
for petitioner. 


E. L. Thornton for respondent. 
The Public Prosecutor for the Crown. 
The Court made the following 


ORDER :— This is an application to revise the order of the 
District Magistrate, Civil and Military Station, Bangalore, 
directing the petitioner to pay Rs. 300 a month under S. 488 
of the Code of Criminal Procedure. The petitioner is a well- 
to-do planter who neglected to maintain his wife and two 
children. The wife made an application to the District 
Magistrate and he has passed the order which is sought to be 
revised. 


The first contention on behalf of the petitioner is that 
under S. 488 the Magistrate has jurisdiction to award only 
Rs. 100 in all for the support of the wife and the children. 
Mr. Mockett, who appears for the petitioner, relies upon the 
words “ Rs. 100 in the whole ” and argues that the Magistrate 
cannot award more than Rs. 100 in all for the support of the 
wife and the children and that the award by the Magistrate of 
Rs. 300, Rs. 100 for the wife and Rs. 100 for each of the 
children is ultra vires. Clause 1 of S. 488 reads as follows + 

“Tf any person having sufficient means neglects or refuses to maintain 
his wife, or his legitimate or illegitimate child unable to maintain iteelf, the 
District Magistrate, etc, may, on proof of such neglect or refusal order such 
person to make a monthly allowance for the maintenance of his 
wife or such child, at such monthly rate not exceeding one hundred rupecs in 
the whole, as such Magistrate thinks fit.” 

To contend that when a woman makes an application for 
herself and for children she could only be given-Rs. 100 for the 
maintenance of herself and of her children whatever be 
the number, is opposed to the clear wording 
of the section. If the petitioner's construction 
of the section is correct, it would amount to this: 
if a person has an illegitimate child and an application is made 
under this section and Rs. 100 is awarded to that child and if 
that person afterwards refuses to maintain his wife and his 
legitimate children, the wife and the legitimate children would 
have no remedy against him, for the sum of Rs. 100 has ala 
ready been awarded for the support of the illegitimate child, 
and no further order can be made on behalf of the wife and 
legitimate children as no Magistrate can award more than 
Rs. 100 for all the persons whom he is bound to maintain. 


1 


| 


{ 
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‘This section was enacted to suit Indian conditions. <A 
Muhammadan can legally marry four wives at the same time; 
supposing he neglects or refuses to maintain one wife and her 
children and supposing she obtains an order under this section 
and gets Rs. 100 and if he afterwards refuses or neglects to 
maintain any of the other wives and children, they. would be 
helpless, and if he refuses to maintain all the four wives at the 
same time, is it to be said that the section requires that all the 
four wives should apply by a joint petition for payment of 
maintenance to them and their children ? Supposing a Europ- 
ean has legitimate children by a deceased wife, and children 
by a living wife and also illegitimate children, supposing the 
illegitimate children obtain an order for their maintenance and 
the Magistrate directs the payment of Rs. 100 for their main- 
tenance and if the man after some time refuses to maintain his 
legitimate children by the deceased wife, are they to be without 
any remedy ? And still further, if he refuses to maintain his 
wife and legitimate children are they to be without any 
remedy ? I think the contention that a person can only 
be ordered to pay Rs. roo for the support of his illegitimate 
children, for the support of his family by the deceased first 


wife and for the support of the living wife and her children is, 


on the face of it, an untenable one. 


Mr.. Mockett relied upon the summary jurisdiction of 
Magistrates; Act 58 and 59 Vict. c. 39,8. 5, cl. (c) and 
contended that the sum awardable under that section was for 
the maintenance of the wife and the children with her, and a 
Magistrate has no power to award more than £2 a week. 
S. 5, cl. (c) gives the Court of summary jurisdiction power to 
make an order among other things for the legal custody of the 
children under 16 years of age, and an order for maintenance 
under cl. (c) which is as follows ._ 

“A provision that the Husband shall pay to the apnea ‘personally 
ot for her use to any officer of the Court, or a third person on her behalf, such 
weekly sum not exceeding £2 as the Court shall, having regard to the means both 
of the husband and the wife, consider reasonable.” 

There is no provision in this section for the pay- 
ment of any amount for the maintenance of any child unable to 
maintain itself. But the Justices in considering what. amount 
should be awarded to the wife may take into consideration 
what would be required for the maintenance of the,child or 
children in the custody of the wife. The maximum is fixed 
at £2 a week, as the object of the Act is to give relief to the 
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wife. There are other enactments like the Bastardy Act 

and the Poor Law Act under which a father could be made to 

pay maintenance for his illegitumate and legitimate children. 


The case of Hill v. Hill (1) does not help the petitioner. 
Sir Francis Jeune, President of the Probate Division, observes 
as follows at page 142 :.. 

“Therefore the whole sum ordered is to be paid to the applicant per- 
sonally. There is in the Act no exprese power to order that sume shall be paid 
for children, even the children of his (the husband’s) own marriage. But 
in considering what amount should be ordered to be pald by the hushend, if 
the justices were right in taking into account the expenses of maintaining any 
child or children of the marriage, they would be equally justified in taking into 
account the expenses in respect of children whom the husband under the Poor 
Law, at any rate, was legally liable to maintain and they were righf in ordering 
such amount to be paid-—~as only it could be paid—to the wife,” 

58 and 59 Vict. t. 39 was specially enacted for giving 
speedy relief to married women who, on account of desertion 
or neglect on the part of their husbands to maintain them, have 
to seek speedy remedy for provision for maintaining themselves. 
That Act is not similar to S. 488 which specially provides for 
the maintenance of “ wife and child legitimate or illegitimate, 
which is unable to maintain itself.” ' 

In considering what amount should be paid for the wife 
it need not be taken into consideration whether. she has child- 
reh to be maintained or not. The position of the husband and ` 
his means and the position of the wife alone should be consider- 
ed. Inthe case of each child the needs of the child should be 
considered. The words “in the whole” mean that only a 
sum of money not exceeding Rs. 100 should be ordered to be 
paid and no other payment either in the shape of fees or medi- 
cal expenses, etc., should be ordered to be paid ; nor can the’ 
Magistrate order the husband to provide a house for the wife. 
It is to prevent the Magistrate making an order that the hus-, 
band should pay so much for the schooling of the children, or 
so much for clothing or so much for medical expenses and so 
on, that the words “in the whole” have been put into the 
section. The Magistrate can only order one sum not exceed- 
ing Rs. 100 to be paid for the wife and for each of the children 
unable to maintain itself. 


The section speaks of “ wife or his legitimate or illegiti- 
mate child”? and does not speak of “ wife and child.” The 
words have to be giveh their plain meaning. To construe the 
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words as meaning wife and children is opposed to all rules 
- of.construction. If a man has the luxury of more wives than 
one, his liability to maintain them is not lessened thereby. Every 
wife and every legitimate child and every illegitimate child 
could be awarded up to Rs. 100 provided the husband or the 
father has the means to pay the amounts. 

The contention that S. 488 1s modelled on the lines of 58 
and §9 Vic. c. 39, s. § cannot hold water. S. 488 of the 
Code of 1898 is not a new provision enacted in 1898. The 
same provision was found in the Code of 1882 and the Codes 
of 1875 and 1872 andin Act XXV of 1861. S. 316 contained a 
provision corresponding to that of S. 488, cl. 1. All that has 
to be proved in order to-give jurisdiction to a Magistrate under 
S. 488 is that the child is unable to maintain itself and that 
the father neglected or refused to maintain it, and in the case 
of the wife that the husband refused or neglected to maintain 
her. Even a grown-up child, if unable to maintain itself, 1s 
entitled to get maintenance from the father if he has the means. 
Vide In re Moideen (2) and Jn the matter of W. B. Todd (3). 


The next contention urged by Mr. Mockett is that there 
has been no neglect to pay for the maintenance of the wife and 
the children. This is a question of fact and the learned Magis- 


trate has found that the petitioner herein has neglected to - 
maintain his wife and children. A mere offer to maintain. 


them is not sufficient, and Mr. Meckett has admitted that 
nothing has heen paid for the maintenance of the wife and 
children for at least some years. There is nothing in this 
contention. 


The third contention raised by Mr. Mockett is that there 
is an order of the Probate, Divorce and Admiralty Division 
of the High Court in England whereby the petitioner is direct- 
ed to pay his wife so much alimony per month, and it is seri- 
ously urged before me that this order is a bar to an applica- 
tion under S. 488 of the Criminal Procedure Code. It is 


admitted that the wife finds it impossible to execute the order ` 


for alimony against the petitioner who is a planter in the 
Mysore State. Whether the order is executable or not is 
immaterial for the present purpose. The section gives juris- 
diction to the Magistrate to award maintenance if he is satisfied 
that a person has neglected or refused to maintain his wife or 
child. - The existence is not sufficient to oust the jurisdiction 
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of the Magistrate for a mere order for maintenance is not 
equivalent to maintaining the wife ; and the order, whatever 
may be its force or nature, cannot take away the Magistrate’s 
jurisdiction so long as the husband neglects or refuses to main- 
tain the wife. 


Reliance was placed upon Craxton v. Craxton (4) where 
Bargrane Deane, J. observed : ‘ There can be-no desertion in 
law when a suit is pending once the. Divorce Court has seized 
with the matrimonial suit. Justices have no right to interfere 
in the matter........ Here the President had actually made 
an order, how then can the Justices claim to overrule it.” In 
that case an order for alimony had been made by the President 
of the Probate Division and the Justices could not therefore 
pass an order under the Summary Jurisdiction Act. That. 
case has no application to the present, for the proceedings in’ 
the Probate Division do not control the jurisdiction of a 
Magistrate in India. 


As I have already observed, if it is proved to the satis- 
faction of the Magistrate under S. 488 that the husband has 
neglected to maintain-his wife, the Magistrate has jurisdiction 
to order the husband to pay for the maintenance of his wife. 
In this-case the order for alimony is unexecutable. Even if 
held to be executable, | am of opinion that so long as the hus- 
band does not maintain the wife either by payment of alimony 


_ or otherwise, the Magistrate’s jurisdiction to order. him to pay 


maintenance is not taken away. 


Fhe casein Subbaramakkamma (5) does not help the peti- 
tioner. In that case a decree for monthly allowance or main- 
tenance had been obtained'in the High Court and. that ‘decree’ 
was in force and the wife could not get a further and sepa- 
rate order for. maintenance from the Magistrate. The case 
would be different if the execution of the decree for mainte- 


' nance had become barred or had become unexecutable. This 


was distinctly held so far back as 1872. Inacase John 
Metselback (6) a Bench consisting of Sir Richard Couch, C. J. 
and Ainslie, J., held that a decision of the Civil Court refus- 
ing to enforce a contract or agreement against a sum for the 
maintenance of a woman cannot conclude either the woman 
from applying or a Magistrate from making an order under 
S. 316 of the Criminal Procedure Code for the maintenance 
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of their illegitimate daughter. The learned Chief Justice 
observed : “The proceeding in the Civil Court was of a 
diferent nature. It was founded on an alleged contract, and 
the decision of the Civil Court even if it had not proceeded 
as it appears to have done on the Law of Limitation would 
not have concluded the woman from applying under S. 316 of 
the Criminal Procedure Code for the maintenance of-the 
illegitimate daughter......... The only question in this case 
is whether the matter was so put before the Magistrate that 
he had jurisdiction to make the order under S. 316 
for the maintenance of the illegitimate daughter. She stated 
in her petition that both she and the daughter were starving 
and required maintenance, and she asked for a sum to be paid 
for maintenance. The Magistrate had power to make an 
order for the maintenance of the daughter.” Under S. 316 
of Act XXV of 1861 (now S. 488) the only questions were 
whether the child was a child of the man and whether he had 
neglected to maintain the child; and on these facts being 
found the Magistrate had jurisdiction to pass an order even 
though there was a previous contract between the man and the 
woman for payment of maintenance. 

Considering the position of the parties, he order for pay- 
ment of Rs. 100 to each of the person’s wife and two children 
is eminently a just order. I dismiss the petition with costs of 
the counter-petitioner. -> 


Counsel’s fee is Rs. 100. PR 
Memorandum of costs will follow. 
A. S. V. Petition dismissed. 


In Tae HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE KUMARASWAMI SASTRI AND 
) Mr. Justice KRISHNAN. 


| Salakshi Ammal KY Appellant™ (Plaintiff) 


v. 
Doraimanikka Nadan and others . . . Respondents (Defendants | 


1 to 5), 

Hindu Law—I¥ 1ll—Construction—Trusteeship—Bequest of, to members of 
joint Hindu farmily—Legatees take as joint tenants or as tenants in common. 

By his will a Hindu created a charitable trust. Under the will he made 
his two sons, who were the only other members of the joint family of himselt 
and his sons, the trustees of the trust. The material portion of the will so 
far as it related to the trust properties was as follows — 








tAppeal No. 324 of 1923. sth March, 1935. 
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“The lands mentioned herein as relating to the said charities should not 
in any way be alienated by the abovementioned two persons or their hens by 
means of sale, etti, lypothecation, security, partition, etc, but they should enjos 
them hereditarily and conduct the abovementioned charities” 

Held that, on the true construction of the will, the right of trusteeship was 
vested in the two sous of the testator a» joint tenants with benefit of survivorship 
and not as tenants in common. 

The current of authority in Madras is to the effect that, in the case of a. 


gift by a Hindu father, who has sons who are members of a joint Hindu family, 
the presumption is that the property is taken by the sons jointly with benefit 
of survivorship. The presumption will be all the greater in the case of the 
office of trustee as trustees are ordinarily to be treated as joint tenants 

Appeal against the decree of the Court of the Subordi- 
nate Judge of Tanjore in O. S. No. 78 of 1922. 

T. M. Krishnaswami Aiyar for appellant. 

A. Krishnaswami Atyar and P. S. Chandrasekhara Atyar 
for respondents. 

The Court delivered the following 

JUDGMENTS -_Kumaraswami Sastri, J. :. This appeal 
ariscs out of a suit which relates to the trusteeship of a charity 
founded under the will of one Sappanimuthu Nadan who died 
leaving two sons.” The material portion of the will so far as 
it relates to the trust properties runs as follows :— 


“The lands mentioned herein as relating to the said charities should not 
in any way be alienated by the abovementioned two persons or their heirs by 


 Sneans of sale, siti, hypothecatlon, security, partition, etc, but they should enjoy 


‘them hereditarily and conduct the abovementioned charities.” 

After. the death of the testator his two sons were condutt- 
ing the charities. One of the sons died leaving a minor son 
who died leaving the plaintiff, his mother as his heir... This 
suit is filed by the plaintiff who was the widow of one of the 
deceased sons and whose right is as mother of her son for a 
declaration that she is jointly entitled as trustee to conduct the 


management of these properties. 


The defence is that on the death of her son the ist defend- | 
ant, who was the only male member of the undivided family, 
was entitled to the office and that plaintiff has no right to succes- 
sion. 

The Subordinate Judge dismissed the suit on the preli- 
minary ground that the plaintiff had no right as the office was a 
joint office and that the rst defendant was entitled on the 
death of his brother and brother's son. After the testator’s 
death there was a partition deed executed between the two 
sons which it is necessary to consider before dealing with the 
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contentions raised. This deed refers to properties which 

they got under the will and so far as the trust properties are 

concerned the only reference to them is in cl. 6 which runs 

as follows :— 


In respect of the properties mentioned in the D Schedule we shall 
act in common as stated in the will” 


The question is, having regard to the terms of the will, 
whether the two sons of the testator took the trusteeship and 
the management as members of a joint family or whether each 
of them took separate interests in it as tenant-in-common. So 
far as gifts by a father of self-acquired property to his sons 
by will are concerned, the decisions of this Court are to the 
effect that in the absence of a contrary intention expressed or 
implied from the terms of the will the sons must be presumed 
to take the property as joint tenants. The reason is that in 
the case of a grant to two persons who form members of a 
joint family the ordinary presumption is that the grant to them 
is as co-parceners. I may refer to Nagalingam Pillai v. 
Ramachandra Tevar (1), Ethirajulu Naidu v. Mukundu 
Naidu(2), Venkataramiah Pantilu v. Subramaniam Pillai(3), 
Indopt Jiihaji v. Kothapalli Ramacharlu (4) and Rajah of 
Ramnad v. Sundara Pandiaswami Tevar (5). There is no 
doubt a conflict of authority between the various High Courts 
on this question. The view taken in Allahabad and in Bombay 
is that, where property is given to persons without stating 
what interest they are to take, they are to take as tenants-in- 
common. ‘This question as to the presumption to be raised 
in cases of gifts by a father to his sons recently came before 
the Privy Council in the case of Lal Ram Singh v. Deputy 
Commissioner of Partabgarh (6) and their Lordships state 
the rulings of the various High Courts.’ As regards Madras 
authorities this is what their Lordships say: “In Madras upon 
the whole the view seems to be that the father can determine 
whether the property which he has so bequeathed shall be 
ancestral or self-acquired on the principle of Auges ‘es asi 
huges ‘es. disponeri and that unless there is an expression of 
his wish that it should be deemed self-acquired, it is ancestral.” 
The Privy Council summarised the Madras decision as stating 
that, where the father does not state that the sons shall take 





r (1g01) IL R 44 M 429. l a (1905) ILR 28 M 363. 
3. (1912) 16 ML T 489. 4. (1919) 10 L W 498. 


5. (1914) 27 M L J 694 at 716, 6. (t92) ILR 45 A 596 (PC), 
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the property as if it was self-acquired property of the sons, it 
is to be deemed to be ancestral in their hands ; or, in other 
words, that, unless a tenancy-in-common can be inferred from 
the grant, the presumption is that they are joint tenants. I 
do not think that on this state of the authorities I can go behind 
the decisions though my attention has been drawn to a recent 
decision in O. S. No. 56 of 1922 where Mr. Justice Ramesam 
seems to doubt the correctness of Nagalingam Pillai v. Rama- 
chandra Tevar (1). It was an obiter dictum so far as 
Madras is concerned the question can be set at rest 
except by a decision of the Privy Council. The 
question is how far the doctrine in these cases which relates 
to property bequeathed by a father to his sons would apply to 
cases where the father creates a trust and appoint his sons as 
trustees with hereditary rights. On principle | can see very 


little difference between the conferring of the office of trustee 


as regards a trust founded by the father by dedication of pro- 
perties and the gift of properties to the sons. No authority has 
been: cited which creates a difference merely by reason of the 
difference in the powers of the donees. In the case of pro- 
perties given to them absolutely, of course they will have full 
powers of alienation ; in the case of a trust they would have 
such powers as the law gives the trustee. The nature of the 
estate taken either in property or in the trust must in my opinion 
be the same. And I may also say that in the case of a trust 
the leaning of English authorities is in favour of joint tenancy. 


-Trustees are treated as joint tenants with rights of survivor- 


ship. This is the principle enunciated in the Trust Act. So 
far as the present will is concerned, reading the will as a whole, 
I find there is nothing to show that that testator intended his 
sons to take the office of trustee as tenants-incommon. On 
the contrary, the words in the will that they should not parti- 
tion, or sell the properties but they should enjoy them heredi- 
tarily suggest that he wanted them to take them with all the 
incidents of joint family property. 

As regards the partition it seems to me that the two bro- 
thers when they divided did not intend to divide the office ; 
they expressly leave the office to be controlled by the will and, 
if they wanted to divide the office to the cxtent to which the 
law allows a division, they would certainly have fixed some 
turns of management, each brother managing it by turns. The 
question as to what the rights and liabilities of the brothers or 

1, (r901) TL R ag M 429, 
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their heirs would have heen had there been such a division of, 


management is not free from diffculty. But it is unnecessary 
for us to go into the question, because in the present case there 
has not been such a division and we are to look to the will to 
see what their rights are. Returning to the will, they take the 
right to management as joint tenants. There has been no 
partition between the brothers of this office nor is there any 
suggestion in the pleadings that after the death of one of the 
brothers there has been such a severance either by conduct or 
otherwise between the widow and the ist defendant, the sur- 
viving brother. It is therefore unnecessary to go into the 
question whether Minakshi Achi v. Somasundaram Pillai (7), 
which has been referred to by Mr. T. M. Krishnaswami Alyar 
rightly lays down the law if there was a partition. As there 
hag been no partition of the office and as the 1st defendant 1s 
the sole surviving male member of the family, I think the plain- 
tiff has no right to manage the property along with the Ist 
defendant. The right survives to him alone. In the view 
I take the learned Subordinate Judge was right in dismissing 
the suit. The appeal fails and is dismissed with costs. 


Krishnan, J.: This appeal refers to a charitable trust 
founded by one Sappanimuthu Nadar. The trust has been 
created by a will which has been filed in the case as Ex. A. 
Under that will he made his two sons who were the only other 
members of the joint family of himself and his sons the trustee 
of the trust. The words “ creating the trust ” are cited in the 
judgment of my learned brother just now delivered and I 
need not refer to that again. There is an express provision 
there that the properties are not to be alienated or even parti- 
tioned but that the two brothers were to take the properties 
jointly and enjoy them jointly and carry out the provisions of 
the trust which are set out. Subsequent to the death of Sappani- 
muthu Nadar there was a partition between the two brothers, 
and that partition is evidenced by Ex. B which has also been 
filed in the case. One of the brothers Kandaswami Nadar died 
subsequently leaving a minor son called Rajappa Nadar. He 
also died and the plaintiff Salaksh1 Ammal who is his mother 
and the widow of Kandaswami Nadar succeeded to a woman’s 
estate in the properties which had fallen to the share of Kanda- 
swami. She has brought this suit to have it declared that she 
was entitled jointly with the 1st defendant, the surviving bro- 


7. (1920) I L R 44 M 205: 39 M L J 408. 
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ther, to manage this trust estate. The Subortlinate Judge’ 
before whem the case came on for hearing had dismissed the 
suit without taking any evidence except the two documents al- 
ready referred to, Exs. A and B. He has held that the ist 
defendant is the sole surviving trustee now and that the plain- 
tiff has no right to manage the trust. The plaintiff has 
appealed to us. 


It has been argued before us very strenuously by: Mr. 

T. M. Krishnaswami Aiyar that this decision is erroneous, that 
the right of trusteeship was vested in the brothers as tenants- 
in-common and that on the death of one of the brothers his 
right passed to his heirs, first to his son and then to that son's 
mother, the plaintiff. It is that question we have to consider 
in this appeal. | | , 
The partition deed, Ex. B, which has been referred to, has 
really no bearing on the case ; because, when partitioning the 
family properties between the two brothers by Ex. B, they 
expressly reserved the trust properties from the partition, for 
they say in para. 6 “in respect of the charity properties men- 
tioned in the D schedule, (that is the charity properties dealt 
with in the will), we shall act in common as stated in\the will.” 
So that, as far as the partition deed was concerned, the arrange- 
ment in the will was left intact although the parties divided 
their family estate otherwise.For the disposal of this case there- 
fore we have only to look to the will and see what arrange- | 
ment has been made under the will for the purpose of | 
carrying on the trust after the death of one of the persons 
named in the trust. The question therefore whether Minaksht 
Achi v. Somasundaram Pillai (7) is rightly decided or not is 
not before us at all. It would have been before us if the 
two brothers had attempted by their partition deed to divide | 
the trust ofice or made some arrangement regarding it be- 
tween themselves. Such a thing not having been done, wa 
need not consider the question as to whether a trust office iq 
partible at all between the trustees. Turning now to the 
wording of the will, it seems to me quite clear that on the 
words of the will the two brothers were constituted trustees of 
this charity as joint tenants and not as tenants-in-common as 
argued by Mr. T. M. Krishnaswami Alyar. - The ordinary 
presumption as regards trustees is that they are joint tenants ; 
for, both under the English Law and under S. 44 of the Indian 
SAAS se aa eee ee AA carer ee Aa RTE 

l 7 (io) I L'R,44:M 205; 39 M L J 403. 
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Trusts Act, on the death of one trustee all the rights of the a 
trustees rest in the surviving trustees. As pointed out by my v. 


learned brother, the cases that he has referred to show that nanikka 
in Madras the view is taken that, when a father makes a gift Nadan, 
of or bequeaths self-acquired property of his to his children krishnan, J. 
who are members of a joint family, the ordinary presumption ' 
is that they take that property as joint tenants and not as 
tenants-in-ccommon. lt was suggested that this view was not 
a correct view but it has been followed in so many cases that 
until the Privy Council decide to the contrary I am inclined to 
think that we should follow that view. It is true that 
Mr. Justice Ramesam hás expressed a doubt about the correct- 
ness of the ruling in Nagalingam Pillai v. Ramachandra 
Tevar (1) in his judgment in O. S. A. No. 56 of 1922 but 
that is not a sufficient basis for us to refer the question to a 
Full Bench as after all that doubt is expressed as an obiter 
dictum. Assuming them that, in the case of a gift by a Hindu 
father, who has sons who are members of a joint family, the 
presumption will be that the property is taken by the sons 
jointly. The presumption will be all the greater in the case 
of trust property as trustees are ordinarily to be treated as 
joint tenants. Here in this will it 1s clear that the author of 
the trust, the father, intended that the charity property should 
be kept intact and be enjoyed jointly by the trustees and: their 
heirs. In these circumstances there is no difficulty in 
holding that the rule of succession as regards joint property in 
a Hindu family must apply, and that when one trustee dies the 
members of the joint family will take the trusteeship according 
to the law of survivorship. That will exclude the claim put 
forward by the plaintiff who is only a female member of the 
joint family. I therefore agree with my learned brother in 
thinking that the Subordinate Judge was nght in the view he 
has taken of this case and that the plaintifl’s appeal fails and 
must be dismissed with costs. 

A. S. Y. Appeal dismissed. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Rama Raja Thevar ... Appellani® (3rd defendant) 
Y. 
Papammal and another ... Respondents (Plaintif and 


and defendant). 
Hindu Lawo—M aint enance—Concubine—M aintenance from family property 
of deceased paramonr—Right 0of—Conditions. 
A permanent concubine, who remains chaste, is entitled to maintenance 
frum the family property of her deceased paramour. The rule in favour of 
the maintenance of concubines is not confined to casee where there are not other 


. heirs and the property would otherwise escheat to the Sovereign. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in O. S. No. 30 of 1918. 

C. S. Venkatachariar and S. Sundararaja Atyangar for 
appellant. i 

T. R. Ramachandra diyar, B. Sitarama Rao and S. R. 
Muthuswami Atyar for respondents. 

The Court delivered the following 


JUDGMENTS Spencer, J. The plaintiff was the per- 
manent mistress of Muthu Doraiswami Thevar, who was in 
receipt of Rs. 700 per mensem as a rent charge on the estate 
of the Rajah of Ramnad. ‘This sum of Rs. 700 has been 
erroneously described in various places as an annuity, perhaps 
for the reason that the liability to pay it accrues annually, but 
it is not strictly an annuity as it is not for ‘the 
duration of any one life, but is a charge on 
the revenues of the estate of the Rajah of Ramnad in per- 
petuity. The right to the rent charge was established as 
against the Rajah of Ramnad in a suit brought by Ramamani 
Ammal, the mother of Muthu Doraiswami Thevar, which went 
up to the Privy Council. [Vide Rajah of Ramnad' v. Sundara 
Pandiyasams Thevar (1)']. The right has been mortgaged 
to a Chetty who is not a party to the present suit. The plain- 
tiff claimed in this suit maintenance -against the 1st defendant 
who was the assignee from a reversione®of Muthu Deorai- 
swami Thevar’s estate, and the ist defendant having died 
during suit, the claim was continued against his son, the 3rd 
defendant. After Muthu Doraiswami Thevar’s death, the 


*Appeal No, 128 of 1922, grd February, 1925. 
1. (1918) IL R4aM 581: 36MLJ 164 (PC). 
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plaintiff was responsible for other litigation before the present 
suit. There was a suit under the Specific Relief Act for 
possession of the bungalow in which she lives, and another 
suit for a declaration that she was a landlord in respect of 
certain villages which were in the possession of the deceased 
Muthu Doraiswami Thevar. In the first suit she succeeded 
but she lost the second suit based on the footing that she’ was 
the wife and heir of Muthu Doraiswami Thevar. 


Two questions have been argued inthis appeal. Firstly, 
whether a concubine is entitled to maintenance against the 
estate of the man who kept her, and secondly, whether the 
rate of maintenance of Rs. 100 per mensem (with 12 years’ 
past maintenance) is a fair rate and one to which the plaintiff 
is entitled. 


On the point of law as to the right of a permanent con- 
cubine for maintenance from the family property of her de- 
ceased paramour the leading decision in this Court is 
Panchapagesa Odayar v. Kanaka Ammal (2). But there are 
a number of decisions in the Bombay High Court, viz., 
Khemkor v. Umiashankar (3) ; Vrandavandas Ramdas v. 
Yamunabai (4) ; Yashavantrav v. Kashibai (5) {and Bai 
Monghibai v. Bat Nagubai (6). 


After hearing arguments on both sides, I see no reason 
why we should not follow the decision in Panchapagesa Odayar 
v. Kanaka Ammal (2). The basis of the right of a concubine 
to be maintained is the text of Mitakshara, Chapter II, S. 1, 
placita 27 and 28. In these placita Vignaneswara refers to the 


texts of Katyayana and Narada and he states the word “ Stree” ° 
includes a concubine. It is true that the purpose with which .. 


the definition was made in this passage was in order to show 
that a wife was entitled to succeed to her husband's property 
but it is nevertheless established that the word ‘ woman” 
includes concubines in the ancient texts. The Courts have 
placed from time to time several limitations, conditions on the 
right of concubines to be maintained. In Bai Monghibai v. 
Bai Nagubai (6) it was made clear that the rule was not 
applicable to everyekept woman but only to those who are 
continuously and exclusively kept in a man’s family and are, in 
other words, what is known as “ Avaruddha Stree” in Sanskrit. 


a. (1917) 33 ML J 455. 3. (1879) 10 Bom H CR 381. 
4. (1875) 12 Bom H CR 229. 5. (1887) IL Ria B 26. 
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Another condition that has been put on the right of a concubine 
to be maintained is, that she should be the mother of illegit- 
mate children [see Khemkor v. Umiaskankar (3) and 
Strange’s Hindu Law, Chap. VIII, p. 174]. Another is that 
she should be chaste and keep undefiled the bed of her lord 
and master. [See Yashavantrav v. Kashtbai (5) and Anandi- 
lal Bhagchand v. Chandra Bai (7)]. In these two latter res- 
pects, it cannot be suggested that the plaintiff has lost her right 
to maintenance. She gave birth to a daughter when she was 
being kept by the deceased Muthu Doraiswami Thevar, and it 
is not.now suggested that she has had anything to do with 
other men. It has been argued by Mr. Venkatachariar that 
the rule in favour of the maintenance of concubines only applies 
to cases where there are no other heirs and the property would 
otherwise escheat to the Sovereign as those are the circum- 
stances spoken of in the text of Katyayana. The argument 
that the rule is only applicable to cases of escheat was advanced 
before Mr. Justice Abdur Rahim and Mr. Justice Srinivasa 
Aiyangar, and in Panchapagesa Odayar v. Kanaka Ammal (2) 
they rejected any attempt to put such a restrictive interpreta- 
tion on the texts. It has also been brought to our notice that 
in the Saraswathi Vilasa there is no restriction of the rule to 
cases of escheat only. In Ramanarasu v. Buchamma (8) it 
was held that a discarded concubine was not entitled to claim 
maintenance. This only amounts to saying that a man is not 
bound by law to keep a concubine when he does not want her, 
and so long as he is alive, he can put an end to the relationship 
between himself and a kept woman. If he dies without put- 
ting an end to the relationship, the presumption is that he in- 


-- tended the concubinage to be permanent, and as the learned 


Judges observed, there is a. moral obligation on the part of 
the man’s heirs to see that his concubine should not be left 
destitute after his death, and it has been imposed as a condi- 
tional liability upon those who succeed to his property. The 
question is not really so much one of the legal relationship be- 
tween a man and a woman as of equity that a woman who 
has been kept for a number of years and given a position almost 
equal to that of a wife should not be left to starve after the 
death of the man who kept her. Thus it is a matter not of a 
contract during the lifetime of the parties but of obligations 


a. (1917) 33 ML J 455. 3. (1873) 10 Bom HCR 381, 
s, (1887) ILR 12 B a6. 7 {1925) ILR 48 B 203. 
8. (1899) IL Rag M 282: 10 M L J 6a 
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arising out df the personal law of Hindus as defined by their 
religious texts. For these reasons I am of opinion that the 


Lower Court's judgment allowing maintenance to the plaintiff. 


can be maintained. 


As for the rate of maintenance, the Lower Court fixed 


it at Rs. 100 a,month, although the claim was for Rs. 150. 
The plaintif was also given a right to reside in the bungalow 
where Muthu Doraiswami Thevar was living. It appears 
that there are two bungalows and that she has been given a 
right of residence in the larger bungalow. It is suggested 
that the maintenance of Rs. Too might be reduced on the 
ground that the plaintiff was letting out a portion of this bunga- 
low which was more than sufficient for her use, and deriving 
a rent therefrom of Rs. 15 a month. ‘That was only for a 
time when the bungalow was in good repair. As she is living 
as a single woman and has got her daughter married, the 
accommodation of the smaller bungalow would probably be 
sufficient for her, but, as a matter of sentiment, she has been 
allowed to occupy the larger bungalow. I am of opinion that 
if she would give up her present residence to the appellant and 
occupy the smaller bungalow in which he now lives, there 
would be no reason to decrease her allowance of Rs. 100 per 
mensem, but if she persists in living in-the larger bungalow 
and occupying the whole of it, the allowance of Rs. 100 per 
mensem when she has a free right of residence besides is rather 
excessive and the rate of maintenance should be reduced to 
Rs. 85 per mensem, provided that the 3rd defendant keeps 
the bungalow in proper repair, and it is stated to be in bad 
repairnow. The plaintiff is willing to repair the big bungalow 
at her own cost if she is allowed to remain in it and to continue 
to receive Rs. 100 per mensem. ‘The 3rd defendant will be 
given three months’ time from now to put it in complete repair 
and if he does so, the rate of maintenance will be reduced to 
Rs. 85 per mensem. 


Muthu Doraiswami Thevar died in 1905. The Lower 
Court has allowed 12 years’ past maintenance at the same rate 
of Rs. 100 till 1912. From July, 1907, the plaintiff was in 
possession of four Villages mentioned in the plaint and she 
has not accounted for her profits by showing how much was 
spent on the chattram. Periaswami Thevar, whose son mar- 
ried the plaintiff's daughter and managed the four chattrams 
villages, ‘admits in Ex. Q that the chattram was never in: his 
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management and he did not pay any quit-rent tb the Rajah. 
The plaintiff has not accounted for the income of those villages 
during those five years. Under these circumstances, I am 
of opinion that she is not entitled to more than seven years’ 
past maintenance and the decree will be modified accordingly, 
maintaining the rate of Rs. roo. In the plaint the plaintiff 
asked that she should be given a charge for her maintenance 
either on the allowance payable by the Rajah of Ramnad to 
the 3rd defendant or on the four chattram villages. The 
Subordinate Judge directed that the amounts awarded by him 
should be a charge on the plaint-mentioned villages and on 
the annuity (sic), payable by the second defendant. On 
Issue 7 he found that the plaintiff was entitled to this charge. 
as the defendants had not placed before the Court any mate- 
rials for determining what income was required for the charity. 
There is no finding whether these villages were burdened 
with the trust or whether the whole income has been dedicated 
to charity. Prima facie the villages themselves cannot be 
made the subject of this charge, as they are trust properties or 
burdened with a trust. Unless and until it is found in a regu- 
lar suit instituted by some one interested in the trust that the 
whole income is devoted to charity, the decree in the present 
suit must provide that the maintenance should be a charge on 
the surplus funds, if any, derived from these villages, and the 
Lower Court’s decree must be amended in so far as it created 
a charge on the villages themselves. 


The Lower Court has further granted a personal decree 
against the 3rd defendant to pay maintenance. It is not con- 
tended that he is personally liable. The decree must, there- 
tore, be. amended by directing him to pay out of the assets of 
Muthu Doraiswami Thevar in his hands and by charging the 
amounts payable as above stated, viz., Rs. ġo on the annual 
rent charge as agreed to in the compromise in Sigappa Achis | 
suit, O. S. No. 5 of 1921, and the remainder on the surplus, 
if any, of the income from the villages after performing the 
charities. 


The Lower Court's decree, subject to these modifications, 
is confirmed. The plaintiff will get proportionate costs 
throughout and she will be liable for the Court-fees due to 
Government. mi 

“Ramesam,J.:> lagree. The expression “ Avaruddha 
Stree” -was used by Vignaneswara not only’ in “Mitakshara, 


| 
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Chapter II, S. 1, placitum 28-and in Chapter I, S. 8, placi- 
tum 22, but also explained in the commentary on verse 290 
of Vyavahara Adhyaya of Yagnavalkya. So long as a woman 
satisfies this interpretation of the term “ Avaruddha Stree ” 
[vide Bai Monghibai v. Bai Nagubai (6) | and satisfies the 
condition that she remains chaste [Amandilal Bhagchand v. 
Chandra Bat (7)'| I do not see any reason why she ‘should be 


deprived of her maintenance. 
I agree with the order proposed by-my earned brother. 


A, S, V, Appeal dismissed, 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SRINIVASA AIYANGAR. 


Meruva Parasuramudu Petitioner* (Plaintif) 
v. 


Mandavilli Ramanna 
Cro Procedure Code, O. 44, R. 1, prowise—Leave te appeal 
| pcuperis—A pplication for—Heariug of—Respendceni not served wath notice— 
Right to appear and oppose—Grounds for granting leave to appeal—R, 1, pre- 
' wiso—e fect. 
At the hearing of an application for leave to veil in forma pauperis, the 


Respondent (Defendant). 


respondent, on whom notice has not been served, has no locus standi to appear 


and to require to be heard against the application. 
The terms of the proviso to R 1 of O. 44, Civil Procedure Code, cannot be 


\read as indicating that before leave is granted the Court must go through the 
' whole case and admit the appeal only if it is satisfied that it would reverse the 


judgment below there and then if no appearance was entered for the respondent. 
All that the proviso requires is that before admitting a pauper appeal the Court 
should be satisfied that it is not merely a frivolous appeal and that there ire 


‘rcasonable grounds for doubting the coriectnese or justness of the decision below. 


Petition under O. 44, R. 1 of Act V of 1908, praying | 


that in the circumstances stated in the affidavit filed therewith . 
the High Court will be pleased to grant leave to the petitioner 
to appeal in forma pauperis against the decree of the Court of 
the Additional Subordinate Judge of Cocanada in O. S. No. 19 
of 1924 (O. S. No. 84 of 1922 on the file of the Court of 


the Subordinate Judge of Cocanada). 
G. Lakshmanna for petitioner. 7 eg 
P. Somasundaram and P. Satyanarayana Rao for res- 
pondent. 


TC M P Now 4419 of 1924. 7th January, 1925. 
6. (1922) I L R 47 B 401. 7. -(19253) I-L R 48 B 208. 
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> [The Court made the following: : 

“2. ORDER =I think this-is a case in which leave to appeal- 
should be granted under the provisions of O. 44 of the Pro- 
cedure Code. Mr. P. Somasundaram appeared without any 
notice:on behalf of the respondent in the appeal and wished 
to be heard:on the question whether, having regard to the 
terms of the proviso to R. 1 of that order there is such a case 
made out for-the appellant as would justify me in saying that 
the. judgment and decree of the Lower Court are erroneous 
orunjust. Iam not satisfied that he has got any locus standi 
to appear at this stage and require to be heard, but I have 
nevertheless heard him, and even after hearing him I am not 
at all satisfied that the requirements of the proviso are not 
satisfied in this particular case. I cannot possibly read the 
terms of the proviso as indicating that I must go through the 


[ VOL. 


_ whole case and admit the appeal only if I am satisfied that I 


would reverse it there and then if no appearance was entered 
for the.réspondent. | take the terms in the proviso merely 
to indicate that the Court before admitting such a pauper 
appeal should be satisfied that it is not merely a frivqlous 
appeal and that there are reasonable‘ grounds for doubting 
the correctness or justness of the decision of the Lower Court. 
In” that view I consider that there is a great deal to be said 
with regard to the correctness of the decision of the Lower 
Court. and: I therefore order that the appeal should. be 


Glamnissed: a 


“A S. V. Appeal Jemi 


| ; In THE HIGH Court OF JUDICATURE AT M.ADRAS.- 
= PRESENT MR. Justice SRINIVASA AIYANGAR. 
Srambikkal Maliakkal Moideen Koya 
_and anather Petitioners* (Defendants) 


i i 


Kattuparambath Moideen Kutti Haji 
and another Respondents (Plaintiffs). 
Civil Procedure Code, O, 20, R. 4 (1)—Small Cause Court—Judgjment— 
Number of issues raised—Judgment merely stating all issues found for plaintiffs 
—If su ficient. 
In a Small Cause suit, the judgment set out 2 number of issucs as arising 
in the case, and then. merely stated, “I find all the, issues for the plaintif.” © 
"CR P.No. 426 of roa. . 
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Held, it was WA a sufficient compliance with the provisions of O. ao, R 4 (1), 
Civil Procedure Code. 

Petition under S. 25 of Act LX of 1887 praying the High 
Court, to revise the decree of the Court of the Principal Dis- 
trict Munsif of Calicut in S. C. S. No. 408 of 1922. 


K. P. Ramakrishna Aiyar for petitioners, 
T. S. Viswanatha Aiyar for respondents. 
The Court delivered the following 


JUDGMENT -—The judgment of the Lower Court in this 
Small Cause case is an extremely unsatisfactory one. The 
learned District Munsif says that he finds all the issues for 
the plaintiffs. My attention has been drawn to the terms 
of O. 20, 'R. 4 and the decision of this Court reported in 
K. M. Koppa Kurup v. Velayickettichiar (1). In that case 
Spencer and Krishnan, JJ. laid down that it-was enough for 
a Small Gause Judge to follow the provisions of O..20, R. 4, 
cl. (1), and the learned Judges further proceeded to observe 
that they are unable to follow the line taken ..by Seshagiri 
Aiyar, J. in Kandaswami Chetti v. Ramalinga Chetti (2). 
I should have been disinclined to interfere in this case if at 
any rate the District Munsif had, while setting out the points 
for determination according to him, at least stated his decision 
with regard to each separately. But when I find that he has 
clubbed them all together and made a statement merely to 
the effect that he finds all the issues in favour of the plaintiffs, 
I cannot regard it as a compliance even with the provisions ‘of 
O. 20, R. 4. Taking one of the points for determination, 
namely, “ Did the defendant commit breach of. contract as 
alleged by the plaintiffs, ” and taking the words of the District 
Munsif, the finding should be deemed to be that the defendants 
did commit breach of contract. It is not at all clear how the 
District Munsif found that the breach came to be committed 
by the defendants. This was not a case in which any time 
was fixed for the performance of the contract and the defend- 
ant, in his written statement, set out that he was not only ready 
and willing to deliver to the plaintiffs the balance of the 
cocoanuts but that the plaintiffs refused to accept delivery of 
the same. No doubt if the defendant was bound to perform 
the contract within a reasdnable time and failed to do’ so he 
would have been guilty of breach of contract. But that 


1. (1922) 42 M L J 583. l 2. (1920) 12 L W 3285. 
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would undoubtedly be a point for determination and I see 
no indication whatever in the judgment that the attention of 
the learned District Munsif was at all drawn to this feature 
of the case or that he came to any conclusion or decision with 
regard thereto. On the whole, | am satisfied that the judg- 
ment before me does-not comply with -the provisions of law 
and is also otherwise very unsatisfactory. I, therefore, set it 
aside and direct that the case be remanded to the Lower Court 
for being disposed of according to law. If the parties desire 
they would be at liberty to adduce such evidence or fresh 
evidence as may be deemed fit. Costs in this Court will be 


[vok. 


reserved and be dealt with and disposed of by the Lower Court 


as part of its order for costs. 
ya. T.S. V. Case remanded. 
IN tHE HIGH Court.or JUDICATURE AT MADRAS. 
` PRESENT MR. Justice DEVADoss AND Mr. JUSTICE 
WALLACE. ; 
Ramiachandra:Servai ` . Petitioner * (Cr. Petitioner 
in M. C. No. 13 of 1924 onthe 
file of the Sub-divisional 1st class 
Magistrate of Devakoitat) 


Vv. 


President, Union Board, Karaikudi. . . Respondent (Pir. in do.) 


Madras Local Beards Act (XIV of 1920), S. aar—Proceedings before 
Magistrate under, te recover penalty imposed for excroachment—Plea of defaulter - 
of ao encroachment at alli—Maintataalulsty. 


Where a Local Board moves a Magistrate under S, 231 of the Madraz 
Local Boards Act (XIV of 1920) to recover a penalty imposed for encroachment, 
the defaulting party cannot ventilate before the Magistrate his claim that there 
was no encroachment at all, and cannot plead such a defence to the case. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
dated 30th June, 1924 in M. C. No. 13 of 1924 on the file of 
the Court of the- Sub-divisional ist class Magistrate of 
Devakottai. 


Dr. Swaminathan for x K. Ranganatha Aiyar for peti- 
tioner. 

The Public Prosecutor on behalf of the Crown. 

S. Ranganatha Aiyar for respondent. 


_*Cr R C No. 614 of 1924 


(Cr R P No. 514 of 1924). goth March, 1925. 
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The Court made the following 

ORDER The question for decision - in this case is 
whether, when a Local Board moves a Magistrate under 
S. 221 of the Madras Local Boards Act (XIV of 1920) to re- 
cover a penalty imposed for encroachment, the defaulting 
party can ventilate before the Magistrate his claim that there 
was no encroachment at all, and plead such a defence to,thc 
case. i 


It is obvious that, if petitioner’s contention be sound that 
he is allowed to plead such a defence, the Magistrate is consti- 
tuted a sort of appellate authority over the Local Board in the 
matter of deciding whether or not there has been in fact an 
encroachment ; and a wholesale application of such a principle 
would mean that in all cases of demand by the Local Board for 
fees, tolls, costs, compensation, damages, penalties, charges 
expenses or other sums due to it the Magistrate, a Judge ap- 
pointed for the trial of criminal matters, is set up as the final 
Judge over the Local Board, except in so far as either party 
may take the matter before a Civil Court. 

This is to our mind a startling proposition, and, unless the 
wording of the section clearly imports it, we do not accept it. 
Clause (1) of the section clearly lays down that what has to 
be ascertained by the Magistrate is the “ amount or apportion- 
ment of the sum.” If that is disputed) and that, 
we take it, is the question that has to be deter- 
mined under clause (3). Here’ petitioner is not 
disputing as to the amount due or its apportionment. He 
contends that the penalty is not leviable at all. We there- 
fore see no support for the petitioner in the wording of the 
section. 


Under S. 164 the petitioner is “bound” to pay such sums 
as may be demanded by the Local Board by way of penalty, 
which sum “ may be recovered in the manner hereinafter pro- 
vided, ” i. e., asin S. 221, This makes it quite clear that 
S. 221 only applies to the manner of recovery and: does-not 
re-open the question whether the petitioner is bound to pay. 
Petitioner is-not able to refer us to any reported case directly 
in support of his view. The case In re Smith (1) was a case 
of prosecution of a person who had erected some machinery 
without permission of the Commissioner of Madras City Muni- 
cipality, and thus was said to have contravened S. 288 of the 


1. (1933) 45 M L J 791. 


-Rama- 
‘chandra 
Serval, 


e. 
President, 
Union 
Board. 
Karaikudi. 


t 
$ 


358 THE MADRAS LAW JOURNAL ‘REPORTS. vot. 


Rama- Madras City Municipal Act (IV of 1919): There this High 

Serval Court went into the question of whether such permission was 

required in the case and decided that it was not We do not 

Union think this can throw any light on the proper interpretation 

Bana of Ss. 164 and 221 of the Local Boards Act. The same 

learned Judge has held ina case In re Krishnaswami,(2) that, 

in a prosecution for contravention of S. 166 (1) of the Local 

Boards Act, it was not open to the accused to plead that the 

motor-bus license ought not to have been refused by the Presi- 

dent of the Local Board. Another learned Judge of this 

Court has taken a similar view in a case Chairman, Munic:pal 

Council, Chicacole v. Seetharamayya Naidu (3), a case of dis- 

obedience of a notice under S. 219 (1) of the Madras Ee 
Municipalities Act (V of 1920).. 


We find no support for the petitioner’s contention in these 
cases or any others cited before us. We dismiss this petition. 
AY. i Petition dismissed. 


In tHe HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT : Mr. Justice PHILLIPS. 


Muthukeruppa ‘Muthirian and others ... Appellants* (Plain- 
tiffs 1 and 3 io 5) 


BIA 5 < %, 7 
Sivabhagyathammal and others ... Respondents (Defendants 


‘1 t0 4). 
thu- Ea ‘ 3 à fes 
E Hindu Law——-Wiul—Construction—Bequest te wife and daughter jointlyp— 
Math ise Iniention—Question ef fact—Interference in second appeal—Joint tenanucy—if 
kuowa t indu Law. 
divabbiya YAA Waki 


thammal. A Hindu by his will left some property to his senior wife and her daughter 
jointly, to his junior wife separately, and provision was made for the joint pay- 
ment of debts by the mother and daughter, The Lower Appellate Court on 
considering all the circumstances came to the conclusion that the testator intended 
to create a joint estate in the mother and ‘daughter with rights of survivorship. 
Held, the question of intention was one of fact and so long as no inferences 
contrary to law are drawn, cannot be interfered with in second appeal. , 


The: dictum of' the Judicial Committee In Jegemoaer Narain Deo v. Ram 
Chandra Duti, I LR a3 C 670 (P C) that “the principle of joint tenancy appears 
to be unknown to the Hindu Law except in the case of a co-parcenary between 
members of an undivided family, 2 treated aa broad statement of law is not 
urictly accurate, Si , 1 


4g A Now, 1489 and mgo of 1922 . sth April, 1935. 
a. (1944) 48 ML J 132, s. (1924) a1 L W 280, 
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Second Appeals against the decrees of the District Court 
of Trichinopoly in A. S. Nos. 229 and 211 of 1921 preferred 
against the decree of the Court of the Subordinate Judge of 
Trichinopoly in O. S. No. 108 of 1918. : 

N. Rajagopalachari for appellant. 

K. G. Srintvasa Aiyar for respondent. 

The Court delivered the following 


JUDGMENT In S. A. No. 1489 of 1922: The question 


at issue in this appeal is the construction of the will of ore 
Vythi Muthirian whereby he left his property to his senior 
wife and her daughter and to his junior wife, the first two 
being bequeathed a larger portion of the property than the 
latter. The question now is whether the senior wife and her 
daughter took the property as joint tenants or as tenants-in- 
common, the plea that they only took a life-estate not being 
seriously pressed before me. 

The District Judge has considered the language of the 
will and the circumstances in which it was executed and has 
come to the conclusion that the bequest was to the wife and 


daughter as joint tenants. It is now contended for the appel- 


lants that this finding cannot be sustained as it is opposed to 
the decision of the Privy Council in Jogeswur Narain Deo v. 
Ram Chandra Dutt (1). In that case, in which there was a 
will of a somewhat similar nature, it was held that the legatees, 
mother and son, to whom a joint bequest was made, took the 
property as tenants-in-common and not as joint tenants. I 
may here point out that in the will under consideration in that 
case there were words of inheritance used after the bequest 


and there were no special circumstances to guide the Court in’ 


arriving at the intention of the testator. A case of this Court 
reported in Vydinada v. Nagammal (2) was overruled. In 
that case the bequest to a nephew and to his wife was held to 
constitute a joint tenancy. The Judicial Committee overruled 
that decision on the ground that this High Court was not justi- 
fied in importing into the construction of a Hindu will an ex- 
tremely technical rule of English conveyancing and also on 
the ground that under the English Law a conveyance by one 
joint tenant operates as a severance. In addition there is a 


dictum of their Lordships upon which the appellants now rely’ 


and that is, “ the principle of joint tenancy appears to be un- 
known to the Hindu Law except in the case of 4 co-parcenary 


r (1896) IL Rag C 670:6MLJ 75 (PC). 
a (1888) ILR ri M 358. 
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between members of an undivided family.” --If that were a 


strictly accurate statement of Hindu Law and treated as an 
invariable proposition ‘of law, there would’ be a very strong 
presumption that a bequest . to two persons who are not mem- 
bers of an undivided family would not constitute joint tenancy, 
and such a presumption could only be rebutted by special words 
creating such joint tenancy. It, however, appears that this 
statement treated as a broad statement of law is not strictly 
accurate. - As is pointed out in a subsequent case Venkayamma 
Garu v. Venkataramanayamma Bahadur Garu (3) by their 
Lordships there are instances of Hindus taking property jointly 
who are not co-parceners of a joint Hindu family. It was 
there recognised that widows succeed jointly, as also daughters, 
and it has also been held that this is the case with daughter's 
sons.- Joint tenancy is not therefore unknown to Hindu Law 
and consequently there is not the same difficulty in inferring 
that such an estate has been created as if such an estate were 
entirely unknown to Hindu Law. There is a case reported in 
Narpat Singh v. Mahomed Ali Hussain Khan (4) which is 
opposed to the decision in Jogeswar Narain Deo v. Ram 
Chandra Dutt (1) and is not expressly - overruled 
by the latter and consequently I think it must be taken that the 
latter is to be read solely with reference to the facts of that 
particular case and not as laying down a principle that no 
joint tenancy can ever be created by a Hindu testator without 
specific words to that effect. If that is conceded, as I think 
it must be, then-the question of the testator’s intention has to 
be considered with reference to the facts of each case. Here 
the learned District Judge has considered the language of the 
document and the fact that provision was made for one wife 


` and her daughter apart from the second wife, for whom pro- 


vision was also made, and that provision was made for the joint 
payment of debts by the mother and daughter, and also other 
considerations specified in his judgment and has come to the 
conclusion that the testator did intend to create a joint estate 
in the mother and daughter, to which the survivor would suc- 
ceed.. This question of intention is one of fact and so long 
as the Judge makes no inferences which.are,not justified in law, 
the finding of intention is one which cannot be interfered with 
in Second Appeal. Assuming that the testator could create 
a,.joint tenancy, the question of whether he did so by his will 
1. (1896) I L R a3 C 670:6 M L J 75 (P.-C). . 
3. (1902) ILR a5 M 678 at 687 (P C). 4 (1884) [IL Rar Ci (PC), 
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and intended to do so is one of fact. I am not prepared to 
say that the District Judge’s finding is wrong and accordingly 
the appeal must be dismissed with costs. 

In S. A. No. 1490 of 1922 : This case follows the con- 
nected case and is dismissed with costs. 


T.S. V. Appeals dismissed. 


In THE HiGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT : MR. Justice PHILLIPS. 
Tiruvengadam Pillai ... Appellant* (4th defendant) 


v. 
Sabapathi Pillai (minor), by guardian 
Venugopala Sastri vide Order, 

dated 24th October, 1923; on 

C. M. P. No. 2163 of 1923— and 

others ... Respondents (2nd plaintiff and 

1 to 3 defendants). 

Transfer of Property Act, S. 101—Purchaser redeeming prior mortgaqe— 
Subrogation—Intention to keep alioe—Presumption—If rebutiable—Question o; 
faci—Second appeal. 

When a person purchasing a property discharges a prior mortgage on the 
same and claims subrogation in respect thereof, the Court should start with the 
presumption that a person paying off a mortgage intends to keep it alive if 
it is for his benefit to do so. This presumption is not an irrebuttable one. The 
question of intention is one of fact to be inferred from the circumstances of the 
Particular case and cannot be interfered with in second appeal. 

Second Appeal against the decree of the District Court of 
Trichinopoly in A. S. No. 131 of 1921 preferred against the 
decree of the Court of the Additional Subordinate Judge of 
Trichinopoly in O. S. No. 30 of 1920 (O. S. No. 3 of 1919 
en the file of the Court of the Subordinate Judge of Trichino- 
poly). : 

A. Narasimhachariar for appellant. 

K. Kutttkrishna Menon for respondents. 

The Court delivered the following 

JUDGMENT : The appellant is the owner of one item of 
mortgage property and in purchasing that property he dis- 
charged a prior mortgage on that one item and also two other 
items of property, one of which is the subject-matter of the 
suit mortgage along with the property purchased. The ques- 
tion is whether the appellant is entitled to subrogation in res- 


* 8. A. No. 1493 of 1922. gth April 1925. 
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pect of that prior mortgage. Both the Lower Courts have 
found chat he is not so entitled. 


Objection is taken to the finding of the Lower Appellate 
Court on the ground that the reasons given by the learned 
District Judge are not relevant in coming to the conclusion as 
to the intention of the appellant when he discharged the prior 
mortgage. The District Judge has rightly kept in mind the 
fact that in such cases the presumption is that the person paying 
off a mortgage intends to keep it alive if it is for his benefit 
to do so__a principle which is laid down in Gokaldas Gopaidas 


W. Puranmal Premsukhdas (1). Starting with that presump- 


uon the Judge has considered the evidence and has come to 
the conclusion that in the circumstances of the case that pre- 
sumption rs rebutted. 


In appeal it is contended that he has rather addressed 
himself to the intention of the original mortgagor than to the 
intention of the appellant. I do not think that this is clearly 
established. There are circumstances in the case which un- 
doubtedly weaken the presumption that he intended to keep it 
alive. The original mortgage was in respect of three items 
of property and the appellant has only purchased one of these 
items. The mortgage bore very heavy interest and there can 
be no doubt that the mortgagors intended that it should ne 
put an end to, and there is the circumstance that this one pro- 
perty was sold to discharge a mortgage on three items. There 
is also an endorsement on the original mortgage deed that the 
money was actually paid to the mortgagee and the document 
was cancelled. The contention in appeal really seems to be 
that according to the authorities the presumption of law as to 
intention is really irrebuttable. That that is not so is clear 
from the decision of the Privy Council in Mohesh Lal. v. 


— 


( 


Mohani Bawan Das (2) and also two cases of this Court , 


Kalagayya v. Yanadamma (3) and Govindaswami Tevan v. 


Doraiswami Pillai (4). Therefore the question of intention 


is a question of fact. It has been laid down in several cases 
that certain acts, or certain facts, are not sufficient to rebut 
the presumption, but when we consider the intention of a per- 
son doing an act that act under one set Of circumstances may 
show a certain intention, whereas the same act under a differ- 
ent set of circumstances, may show a different intention, so 


1. (1884) ILR 10 C 1035 (P. C.) a. (1883) ILR 9 C 9611 PC.) 
3. (1910) a1 ML J 18a 4. (1910) TL R34 Mirg*20o ML J 38, 
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that the inference in all cases has to be drawn from the cir- 
cumstances of the cases themselves. The District’ Judge has 
chosen to consider that the several circumstances in this case 
are sufficient to establish what was the intention of the appel- 
lant and that is all that he is required to do, and he has evi- 
dence to go on. Consequently, this being a second appeal, I 
do not think that | can interfere with this finding of fact. The 
appeal is dismissed with costs. Time for payment is extend- 
ed to three months from this date. 


LSV. ; ; Appeal dismissed. 


[N THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT : Mr. Justice PHILLIPS. 
K. V. Subramania Aiyar and others ... Appelants* (Plain- 


tifs L. Rs.) 

v. 
Shanmugam. Chettiar and others ... Respondents ( Defend- 
ants 2 to 7 and L. R. of the ist 


defendant). 


Limitation Act of 1908, Art. 177—Limttation period under—A mending Act 
AXVI of 1920-—Effect—Peitod 1f cut down—Ewvidence Act, S. 78 (1)—Imperial 
Act—P) oof of-—Publicatiex in Gazette of India-—Publication by Superintendent of 
Government Printing, Calcutta—Corfict beteoean—Preference. 


The period of limitation under Art. 177 of the Limitation Act of 1908 
remained at six months even after the Amending Act (Act XXVI of 1920). 
. Under 8. 78 of the Evidence Act the publication in the Gasstie of India 
s the proper method of proving an Imperial Act, and, if there is a conflict 
between that publication and the publicahon by the Superintendent of Govern- 
ment Printing, Calcutta, preference will certainly be given to that in the 
Ceaxette of India. That publication does not Butpert to be published by the 
authority of the Government of India. 


Second Appeal against the decree of the District Court 
of West Tanjore in A. S~ No. 238 of 1920 preferred against 


the decree of the Court of the Temporary Subordinate Judge © 


of Tanjore in O. S. No. 52 of 1919. 


T. M. Krishnaswami Atyar and A. V. Viswanaiha Sastri 
for appellants. i 
K. Bhashyam Aiyangar, V.C. Seshachariar, M.S. V en- 


kairama Asyar and P. $. Narayanaswami Aiyar for respond- 
ents. 


“8 A No. 1163 of 1924, 6th April, 1925. 
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The Court delivered the following 

JupGmMENT :—In this case the 1st respondent in Appeal 
Suit No. 238 of 1920 on the file of the District Court of 
Tanjore died during the pendency of the proceedings. An 
application was put in within three months for bringing on re- 
cord his legal representative, but that application appears to 
have been dismissed on the ground that batta was not paid, 
and it now appears that the non-payment was entirely due to 
the negligence of the appellant’s vakil’s clerk. A subsequent 
application was put in three and,a half months after the 1st 
respondent died asking for the restoration of the first petition 
and also for bringing on record a certain lady as the 1st res- 
pondent’s legal representative. That petition was dismissed 
on the assumption that in so far as it prayed for the addition 
of the legal representative it was out of time and also on the 
ground that there was no suficient reason for restoring the 
original petition. 

The main question that is now raised in Second Appeal 
is whether the Judge was right in considering that the second 
application was out of time, namely whether the period pres- 
cribed for such an application is six months, or only go days. 
The application is one under Art. 177 of the Schedule to the 
Limitation Act, and in the Limitation Act of 1908 the period 
prescribed is six months. In 1920 an amending Act was pass- 
ed, and the question is whether that amending Act reduced the 
period of six months to go days, or left it at six months. The 
Calcutta and the Bombay High Courts are both of opinion that 
the period remains at six months notwithstanding this amend- 
ing Act, whereas the Allahabad and Lahore High Courts arc 
of the contrary opinion. In the case reported in Gobind Das 
v. Rup Kishore(1)the matter has been very carefully discussed 
and it was found that if the words of the amending Act (Act 
XXVI of 1920) were applied tothe Act of 1908 as ori- 
ginally published in the Gazette of India, the period of limita- 
tion under Art. 177 would remain at six months. It appears 
that the other copies of the Act printed by the Superintendent 
of Government Printing, Calcutta, are paged differently, and 
in them against Art. 177 the word “ Dstto” appears. The 
result of the amendment of Art. 176 which reduces the period 


- of limitation to 90 days would have the effect of making 


Art. 177 read as having reduced the period similarly, namely 





1, (1923) I L R 4 Lah. 367 at 368, 
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to 90 days. The amending Act, therefore, has a different 
effect if applied to the original Gazette of India publication. or 
if applied to subsequent publications of Act IX of 1908. Under 
S. 78 of the Evidence Act there can be no doubt that the pub- 
lication in the Gazette of India is the proper method of prov- 
ing the Act and if there is a conflict between the two publica- 
tions, preference will certainly be given to that in the Gazette 
of India. The later publications do not purport to be publish- 
ed by the authority of the Government of India but are print- 
ed by the Superintendent, Government Printing, India. 


There is also another argument used by the Allahabad 
High Court in 4. G. Skinner v. Mukkaram Alt (2), and that 
is that Act XXVI of 1920 makes no specific reference to 
Art. 177 and consequently it can only be deemed to amend that 
Article by implication, namely by altering the period under 
Art. 176 and retaining the word “ Ditto” against Art. 177. 
This view has been adopted both by Calcutta and Bombay on 
the ground that it was the intention of the legislature to amend 
Art. 177. Nothing appears to that effect in the preamble of 
the amending Act and there is no reference to Art. 177 in the 
body of the Act. The word “ Ditto” opposite to Art. 177 
in the Act of 1908 was equivalent to the words “ six months ” 
and when that word “Ditto” is allowed to stand without altera- 
tion after the amendment of 1920, it is difficult to understand 
why its meaning should have been-changed. Consequently, 
even if the word “ Ditto ” were to remain as in the subsequent- 
ly publjshed copies of the Act, its original meaning would not 
be changed unless the legislature had declared its intention to 
alter it. On all these grounds | respectfully agree with the 
decisions of the Lahore and Allahabad High Courts. The 
Bombay case in Hussenuddin Nuruddin v. Dulakshidas Keshav- 
lal (3) contains only a very brief judgment based on the fact 
that the amending Act is applicable to the published Acts and 
not to the Act as printed in the Gazette of India and does not 
meet the arguments mentioned above. The Calcutta decision 
is that of a single Judge who by reason of the view he takes 
is constrained to reject altogether the Act as published origi- 
nally in the Gazette of India as being “not an accurate and 
true version of the Act which the legislature enacted.” When 
the Evidence Act distinctly lays down that this is the method 
of proving an Act of the Legislature, | regret that I cannot 


2. (1925) AIR (All) 77. 3. (1933) A IR (Bom) 299 [1.]. 
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agree with the view of the learned Judge that an Act so proved 
is not an accurate and true version. He goes further to hold 
that the Act can be proved by a means which is not contem- 
plated in the Evidence Act and that such a proof is preferable 
to the proof laid down by the Statute. With all respect I 
cannot agree in this view. I therefore follow the decisions 
of the Lahore and Allahabad High Courts that the period of 
limitation under Art. 177 remained at six months even after 
the amending Act(Act XXVI of 1920). That being so, the 
learned District Judge was wrong in treating the second peti- 
tion of the appellant as being out of time. The prayer for 
the restoration of the first petition was unnecessary. The 
main prayer was to bring on record a legal representative, and 
the application being within time, the prayer ought to have 
been granted. 

| must therefore set aside the decree of the Lower Appel- 
late Court and remand the suit to that Court for the hearing 
of the appeal after bringing on record the Ist respondent's 
legal representative. Costs will abide the result. 

Court fee on the Second Appeal will be refunded. 

A. S. V. Decree set aside : Suit remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mnr. Justice Devaposs AND MR. JUSTICE 
WALLACE. 


Veerappa Chettiar (minor) and 


others - ... Petitioners* (L. Rs. of the 
deceased counter-pentioner__. 
Defendant) 
v. 
P. G. Sundaresa Sastrigal .. Respondent (Petitioner... 
Plaintiff). 


Madras Cwil Rules of Practice, R. azp—Scope and object of—‘ Or tm any 
matter connected thereusth’—Meaning of—Order directing pleaders not to 
appear—Jurisdiciion—-Cioil Procedure Code, O. 3, R. g—Scope of. 


Tire plaintif in two connected suits applied to the Court to restrain certain . 
pleaders from appearing for the defendant, on the ground that they had appeared 
for him in previous suits against the defendant in which the subject-matter was 
the same as in the pending suits The Court granted the prayer, In revision, 





+C, R. P. No. 547 of 1924. a6th January, 1925, 
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® 
it was contended for the defendant that the pleaders not being parties to the 
suite, the order was without jurisdiction and not covered by R. 277 of the Civil 
Rules of Practice. Held, the Court had power to refuse to bear practitioners who 
violated the rules regulating the procedure in Courts, 

O. 3, R. 4, Civil Procedure Code, does not give an absolute right to a 
leader to appear in a Court till the termination of the proceedings but only 
provides in what manner a pleader should be appointed and till what time the 
appointment would be in force. If a pleader is not competent to appear, plead 
and aci in any Court under the rules governing the procedure in that Court, 
he cannot claim right of audience by virtue of O. 3, R 4 

R. 277 of the Civil Rules of Practice is intended to regulate the proceedings 
in Courts and a practitioner of the Court kas to conform to the rules governing 
its procedure. A pleader can appear for a party whose interest is opposed 
tc that of the party for whom he had acted, drawn up pleadings or appeared, 
eithe: with the latter's consent or when specially authorized by the Court. The 
tule contains a prohibition against the pleader’s appearance unless the conditions 
therein laid down are satisfied. It is intended for the piotection of both the 
pleader and the client. The object of the rule is not to save the pléeader from 
a suit for damages by the party for whom he acted and against whom he subse- 
quently acted, but to prevent an unreasonable conduct on the part of a person 
who engaged the pleader’s services and afterwards gave him up without proper 
grounds À F ~ 
The connection contemplated by R. 277 is not the connection of the 
parties or of the subject-matter. The words “in any matter connected there- 
with” mean connected with the suit or appeal or other proceeding in which 
the pleader gave the advice and does not refer to a subsequent suit, appeal or 
proceeding after the termination of the former suit, appeal or proceeding. The 
subsequent suit or proceeding or matter can be said to be connected with the 
previous suit or matter only if the former flows from or in consequence of the 
previous suit or proceeding. Ramakrishna Pillai v. Balakrishua Aiyar (1921) 
41 ML J 60 and Srimpoysa Rao v. Pichai Pillai (1913) I L R 38 Mad. 650 -25 
M LJ 567 referred to, i 

Duties of legal practitioners referred to. 


Petition under S. 115 of Act V of 1908 and under S. 107 
of the Government of India Act, praying the High Court to 
revise the order, dated 24th June, 1924, of the Court of the 
District Munsif of Srirangam in C. M. P. No. 315 of 1924 
in O. S. No. 103 of 1924 on its file. 

“K. V. Krishnaswami Aiyar and R. Kesava Atyangar for 
petitioners. . 

T. M. Krishnaswami Aiyar and K. G. Srinivasan for res- 
pondents. : 

The Court delivered the following 


JUDGMENT :—This is an application to revise the order 
of the District Munsif of Srirangam who directed two pleaders 
not to appear for the defendants in two suits pending in his 
Court as the plaintiff objected to their appearance inasmuch as 
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they had appeared for him in previous suits against the defend- 
ant in which the subject-matter was the same as in the suits now 
pending. The first contention of Mr. K. V. Krishnaswami 
Aiyar is that the District Munsif had no jurisdiction to pass 
such an order. It is argued that the pleaders are not parties 
to‘the suits and that they have no right of appeal against such 
an order and therefore the order is without jurisdiction and 
is not covered by R. 277 of the Civil Rules of Practice. 


The District Munsif purported to act under R. 277 which 

is in these terms + 

“Except when specially authorised by the Court, or by consent of ‘the 
party, a pleader who has advised in connaition with the institution of a suit, 
appeal or other proceeding, or has drawn pleadings in connection with any 
such matter, or has, during the progress of any such suit, appeal or other proceed- 
ing acted for a party, shall not, unless he first gives the party for whom he 
has advised, drawn pleadings or acted, an opportunity of engaging his services, 
appear in soch suit, appeal or other proceeding, or in any appeal, or application 
for revision arising therefrom or in eny--matter connected therewith, for any 
person, whose interest is opposed to thet of his former client, provided that the 
consent of the party shall be presumed if he engages another pleader to appear 
jor him in such suit, appeal or other proceeding without offering an engage- 
ment to the pleader whose services he originally engaged.” 

It is conceded by Mr. K. V. Krishnaswami Aiyar that the 
Court has jurisdiction either to grant or to refuse such autho- 
rity when a pleader applies for the same under the rule. , But 
it is urged that when he does not make an application for 
special, authority the ourt hag no jurisdiction to pass an order 
againgt him and that the only course open against a pleader 
who violates the rule is 7, a proceeding under the Legal Practi- 
tioners Act for unprofessional conduct, 

Considerable stress was laid on O. 3, R. 4 of the Civil 
Procedure Code in support of the argument that a pleader’s 
engagement lasts till the termination of the proceedings and 
therefore the Court cannot prevent the pleader from appearing 
for a party after he has filed his vakalat in Court. O. 3, 
R. 4 does not give an absolute right to a pleader to appear in 
a Court till the termination of the proceedings but only pro- 
vides in what manner should a pleader be appointed and till 
what time the appointment will be in forge. It assumes that 
a pleader is competent to appear, plead and act in the Court 
in which he wishes to plead and act. If he is not competent 
to appear, plead and act in any Court under the rules governing 
the procedure in that Court, he cannot claim right of audience 
by virtue of O. 3, R. 4. Is it open to a Second Grade Pleader 
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to claim a right of audience in the District Court by filing a 
vakalat or for a First Grade Pleader to claim a right of 
audience in the High Court by filing a vakalat in Court for a 
party? The District Court and the High Court will refuse 
to receive the vakalat of a pleader not entitled to appear be- 
fore them and will refuse to allow him to act in that Court by 
reason of the rules governing their procedure. In In re The 
Pleaders of the High Court (1) it was held that Ss. 2 and 36 
of the Code of Civil Procedure (Act XIV of 1882) did not 
give the pleaders of the Bombay High Court the right to 
appear in the Presidency Small Cause Court of Bombay where- 


in only barristers and attorneys had a right to practise. R. 277° 


is intended to regulate the proceedings in Courts and a practi- 
tioner of the Court has to conform to the rules governing its 
procedure. If he does not conform to the rules governing 
the procedure he cannot claim a right of audience in that Court. 
A pleader can appear for a party whose interest 1s opposed 
to that of the party for whom he had acted, drawn up plead- 
ings or appeared in the same proceedings either with the 
latter’s consent : or when specially authorized by the Court. 
The rule contains a prohibition against the pleader’s appear- 
ance unless the conditions therein laid down are satisfied. 
Supposing a pleader is disbarred or struck off the rolls, can 
he insist upon his right to appear in a Court'in which he had 
filed his vakalat before he was disbarred or struck off the rolls 
by reason of O. 3, R. 4? R. 4 is only an enabling provision 
by which a pleader when he accepts an engagement and files 
his vakalat in Court is entitled to conduct the proceedings till 
he or his client dies or the termination of the proceedings. 
But this rule does not override the rules governing the quali- 
fications of various classes of pleaders or the rules governing 
the procedure of the Courts. If the contention of 
Mt. K. V. Krishnaswami Aiyar is pushed to its logical conclu- 
sion it would mean that a pleader could appear for both the 
plaintiff and the defendant if the contending parties are foolish 
enough to engage the same pleader, and the Court would be 
powerless to prevent the pleader from appearing for both the 
plaintiff and the contesting defendant in the same suit. It is 
to prevent such conduct on the part of the pleaders and un- 
‘reasonable conduct on the part of the clients that R. 277 of 
the Civil Rules of Practice has been enacted. In Remlall 
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Agarwallah v. Moonia Bibee (2), Wilson, J., held, following 
the principle of law laid down in the case of Earl Cholmonde- 
hey y. Lord Clinton (3), that an Attorney who has acted for 
a party to a suit and has discharged himself cannot afterwards 
act for the opposite party and that the Court had power to 
restrain him from doing so on an application made for that 
purpose. The High Court of Madras in their proceedings, 
dated 8th April, 1869, ruled that when a suit is remitted by 
order of an Appellate Court for rehearing or finding on an 
issue the proceedings on such order must be regarded as a 
further proceeding in the trial of the suit and, consequently, 
under S5. 22 of Regulation XIV of 1816 a vakil cannot change 
sides and hold a vakalatnamah for the party opponent to the 
one for whom he appeared at the first hearing. (See 4 M. H. 
C. R. Appendix, page 43.) The Court has therefore power 
to refuse practitioners who violate the rules regulating the pro- 
cedure in Courts. 


It is next contended that the special authority required ' 
under R. 277 is only for the protection of the pleader against 
an action for damages by the party for whom he had acted 
and not for enabling the pleader to appear in Court for his 
opponent. The rule is no doubt intended both for the pro- 
tection of the pleader as well as the client but not in the sense 
in which the appellant wants it to be understood. ‘The object 
of the rule is not to save the pleader from a suit for damages 
by the party for whom he acted and against whom he subse- 
quently acted but to prevent an unreasonable conduct on the 
part of a party who engaged the pleader’s services and after- 
wards gave him up without proper grounds. If a party who 
gets advice from a pleader does not choose to engage his ser- 
wice for the conduct of the suit but engages another the 


pleader is not altogether debarred from accepting an engage- 


ment from the opposite party but he could do so by giving the 
former an opportunity to engage his services and if he refuses 
to engage his services and unreasonably withholds his consent 
he may appear for the latter with the special authority of the 
Court. It is to prevent unfair dealing by the parties that 
the Court is invested with the power to gfant special authority 
to a pleader to appear against the party whom he gave advice 
or acted or appeared at an early stage of the proceedings. 
But for such power any rich party or an unscrupulous client 


a, (188) IL R6C 79, 3. 19 Ves, 267, 
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might prevent all leading pleaders from appearing for his 
opponent by seeking their advice by paying a nominal fee and 
then engaging the services of one or more of them to conduct 
the proceedings in Court. 


Mr. T. M. Krishnaswami Atyar for the respondent urges 
that there is a finding of fact that the suits now pending are 
connected with previous suits and the High Court should not 
interfere with the order of the Lower Court under S. 115 of 
the Civil Procedure Code. The facts are: The plaintiff 
filed O. S. No. 525 of 1912 afterwards numbered as 400 of 
1914 against the defendant in which he asked for possession 
of a plot to the west of his house and prayed for a permanent 
injunction restraining the defendant from interfering with his 
right to the common lane to the north of the plot. In O. S. 
No. 860 of 1920 the plaintiff prayed for a mandatory injunc- 
tion for the removal of a cross-wall put up by the defendant in 
a portion of the lane. The plaintiff has now brought two 
suits against the defendant, viz., O. S. No. 103 of 1924 fora 
mandatory injunction for removal of the balcony wrongly put 
up by the defendant over a portion of the common lane and for 
the removal of a portion of the defendant's drain encroaching 
on the common lane and O. S. No. 104 of 1924 for a manda- 
tory injunction for removal of the arch of the veranda erect- 
ed by the defendant on the ground that it hadinterfered with 
the free access of light and air to his house and for incidental 
reliefs. The District Munsif finds that the four suits are 
closely connected with one another. It is difficult to see the 
connection. If the same questions are in dispute now as were 
in dispute in the previous suits, the decision of the previous 
suits would be res judicata in the present ones. The ton- 
nection contemplated by R. 277 is not the connection of the 
parties or of the subject-matter. The wording in R. 277 is 
“in such suit, appeal or other proceeding, or in any appeal, 
or application for revision arising therefrom, or in any matter 
connected therewith.” The words “in any matter connected 
therewith ° mean connected with the suit or appeal or other 
proceeding in which the pleader gave the advice and does not 
refer to a subsequerft suit, appeal or proceeding after the termi- 
nation of the former suit, appeal or proceeding. If a vakil 
appears for a party ina suit or proceeding, he cannot 
appear for the opposite party in subsequent proceedings in the 
same suit or proceeding, but that does not prevent a pleader 
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who appeared for a party from appearing in a subsequent suit 
for the opposite party when the cause of action in the two are 
different. The subsequent suit or proceeding or matter can 


be said to be connected with the previous suit or proceeding or 


matter only if the former flows from or in consequence of 
the previous suit or proceeding. Otherwise there 1s 
no connection at all. If a plaintif sues the defend- 
ant for possession of land on his title and succeeds and 
some time after brings a suit upon a fresh cause of action 
against the same defendant, there is no connection between the 
two suits though the defendant may raise the question of title 
of the plaintiff, but that would not be sufficient to establish a 
connection between the two. The question involved in the 
two suits in the District Munsif’s Court are the right of the 
plaintiff to object to the defendant putting up certain structures 
and that right was not in dispute in the former suits. The 
causes of action are different, and the reliefs claimed are not 
fhe samt. The District Munsif’s exercise of jurisdiction was 
owing to a wrong interpretation of the rule and this Court has 
power to interfere with the order of the District Munsif as 
he exercised a jurisdiction not given to him by R. 277 of the 
Civil Rules of Practice. 


The two cases Ramakrishna Pillai v. Balakrishna 
Aiyar (4) and Srinivasa Rao v. Pichai Pillai (5) relied upon by 
Mr. Krishnaswami Aiyar as supporting his contention are dis- 
tinguishable from the present. -In Ramakrishna Pillai v. 
Balakrishna Aiyar and another (4) the petitioner was plaintiff 
in O. S. No. 8 of 1917 and defendant in O. S. No. 56 of 1920 
on the file pf the Subordinate Judge’s Court of Mayavaram. 
The respondents were two vakils of the Mayavaram Sub- 
Court who appeared for him in the former suit and for the 
plaintiff in the latter suit. The petitioner’s application that 
audience should be refused to the vakil respondents who had 
filed O. S. No. 56 of 1920 for the plaintiff was rejected by the 
Subordinate Judge as he was not satisfied that there would be 
any conflict between their duty in representing the plaintiff in 
O. S. No. 8 of 1917 and in representing his opponent in O. S. 
No. 56 of 1920. Both the learned Judges who heard the 
C. R. P. against the order of the Subordinate Judge were of 
opinion that the suits were connected with one another. 
Spencer, J., observed at page 62: “In both suits questions 
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arise. as to the validity and binding character upon the peti- 
tioner of the indenture and whether he is estopped by reason 
of it from questioning the title of the defendant in the former 
suit and the title of the plaintiff in the second suit.” The 
learned Judges allowed the petition and directed the Subordi- 
nate Judge to refuse to allow the respondents to conduct 
O. S5. No. 56 of 1920 for the plaintif. That case has no 
application to the present, as in that both the suits were then 
pending in the Mayavaram Court and as found by the learned 
Judges they were connected and some of the important ques- 
tions arising in the suits were common to both suits. [t is 
not the identity of the subject-matter that establishes the con- 
nection between the two suits or the identity of the parties, but 
the identity of the right or title that is asserted or denied, and 
the relief claimed. 

In Srinivasa Rao v. Pichat Pillai (5) Miller, J. 
approved of the order of the District Munsif who 
prohibited a second grade pleader from appearing for the 
plaintifs in O. S. No. 32 of 1913 on his file. The pleader 
appeared for the defendant in proceedings under S. 145, Cri- 
minal Procedure Code, and obtained an order in favour of 
the defendant and he filed O. S. No. 32 of 1913 for the defeat- 
ed- party. -The District Munsif relied on R. 277 of the 
Civil Rules of Practice prohibiting the pleader from appearing 
for the plaintiff. © In proceedings under S. 145, Criminal Pro- 
cedure Code, the Magistrate decides only.the question of pos- 
session and his” order is to maintain the pos- 
session of the party found to be in possession 
at the time the proceedings are adopted. His order is sub- 
ject to the result of a civil suit and is good only till the 
Civil Court decides which party is entitled to the property in 
dispute. The civil suit, therefore, in almost all cases, fol- 
lows the order of the Magistrate and the proceedings in the 
civil suit are in a sense continuation of the proceedings before 
the Magistrate. Though the Magistrate enquires only into 
the question of possession, yet documents are relied upon by 
the parties for the purpose of proving their possession and the 
pleader who appear’ for a party necessarily acquaints himself 
with the title to the property and invariably peruses the docu- 
ments produced by his client. With the knowledge of the 
strength and weakness of his client’s title if he appears in the 
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civil suit for a party whose interests are opposed to his client’s _ 
in the proceedings before the Magistrate, there is a danger of 
his using for his client in the civil suit the knowledge gained by 
him from his client in the proceedings in the Magistrate’s 
Court. There is an intimate connection between the proceed- 
ings under S. 145, Criminal Procedure Code, in the Magis- 
trate’s Court and the civil suit filed in consequence of the order 
of the Magistrate. 


If a pleader appears for a’party in the proceedings in exe- 
cution, he cannot appear in the suit filed by reason of the order 
in claim proceedings for a party whose interests are opposed 
to that of the party for whom he actéd in the claim proceedings 
without his consent or without the authority of the Court in 
which the suit is pending. The suits now pending in the Dis- 
trict Munsif’s Court are not the necessary consequence of the 
previous suits. There is no connection between the present 
ones and the former suits. As observed by Spencer, J., in 
Ramakrishna Pillai v. Balakrishna Aiyar and another (4) the 
two suits will ordinarily be considered connected if they have 
any issue in common or involve substantially a determination 
of the same question of fact or the same mixed question of law 
and fact. 

A few observations as to the duty of pleaders would not 
be out of place here. The legal profession is a very noble 
one, and no pleader should by his conduct consciously or un- 
consciously do anything to lower its high standard of morality, 
probity and honesty. The pleaders would do well to avoid 
any conduct on their part which is reasonably capable of being 
misunderstood. If a pleader advises or acts for a client he 
should not appear against him in any subsequent proceeding if 
he feels that he might in such proceeding even unconsciously use 
the information gained from his former client against him. 
Clients should have the fullest confidence in their legal advisers 
and should not be deterred or hampered in disclosing the 
strength and weakness of their cases by the fear that their 
instructions might at some future time be used against them by 
their legal advisers. It is the duty of legal practitioners to avoid 
even the suspicion that they might possibly use the information 
which they received in their professional capacity against the 
clients from whom they received them. ‘There is no rule, 
etiquette or code of ethics to govern the conduct of clients. On 
the other hand, the pleaders who are guided and governed by 
(gat) an ML oats, ——i‘“‘™S~™S 
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the etiquette of the profession are not likely to do anything 
which would incur the censure of the profession, and, in order 
to prevent an unscrupulous or contankerous client from depriv- 
ing his opponent of the services of pleaders R. 277 of the Civil 
Rules of Practice gives a discretion to the Court to specially 
authorise a pleader to appear and act for a party whose in- 
terests are opposed to those of the party for whom he at one 
time acted or appeared or gave advice. 


We have no hesitation in holding that the plaintiff has 
no reason to complain of the conduct of the pleaders. He 
has only to thank himself if he lost the services of the two 
prominent pleaders. He could have retained them if he had 
cared. He engaged other vakils to appear for him and his 
` petition to the District Munsif is evidently not to protect his 
own interests, for they require no protection, but to annoy the 
defendants and the pleaders whom he did not care to retain. 
Perhaps there is some motive at the bottom of the plaintiff's 
petition. We set aside the order of the District Munsif and 
allow the petition with costs throughout. 

T.S. V. Order set aside : Petition allowed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : Mr. Justice MADHAVAN NAIR. 


Ayisa Bivi Ammal ... Appellant* (Petitioner_and 
defendant) 
v. 
Jokara Bivi ` ... Respondent (Respondent —. 
i - Plaintiff). 


Cwil Procedure Code, S. 47—Question arising in execution between parties 
io suit—Partition suit--Decree for money passed against same party in favour 
of plaintiff and one of defendants tn—Decree not a joint-decree—Claim for rate- 
able distribution between the said parties under S. 74, Ctoil Procedure Cede— 
Order on—A ppealability under S. 47—Transfer of decree at instance of plaintiff 
and realisation of certain amount im execution—Defendant decree-holder if 
entitled to apply im execuiton to tramsferred Courd without getting decree irans- 
ferved at her instance, 


The appellant was the and defendant and the respondent was the plaintiff 
in a suit for partition on the file of the Court of the Additional District Munalf 
of Tiruvalur. In tiet suit a decree for partition was passed directing the rst 
defendant in the suit to pay a certain sum to the respondent. That decree alao 
directed that the rst defendant in that suit should pay the appellant another 
sum of money, on the latter paying the necessary Court-fees. The respondent 


“A, A. A. O. No. 37 of 1923. 17th February, 1935. 
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got the decree transferred to the Court of the District Munsif of Negapatam, 
and in execution of the decree a Certain amount was realised. The appellant 
applied to the Court of the District Munsif of Negapatam under S. 73 of the Civil 
Procedure Code claiming a share in the amount realised by the respondent by 
way of rateable distribution. The District Court held, affirming the Munsif, 
that the appellant was not entitled to execution in the Negupatam Court without 
the decree having been transferred at her instence to thet Court. 

On appeal filed against the said order of the District Judge, keld (1) that 


' the order under appeal fell within S. 47, Civil Procedure Code, and was appeala- 


ble ; (a) that, till the appellant got the decree transferred to the Negapatam 
Court at her instance, that Court had no jurisdiction to pass orders in connec- 
tion with the decree at her instance, 

Appeal against the appellate order of the District Court 
of East Tanjore at Negapatam, dated the 8th November, 
1922, in A. S. No. 360 of 1921 preferred against the order 
of the Court of the District Munsif of Negapatam, dated the 
14th October, 1921, in E. A. No. 422 of 1921 in O. S. No. 32 
of 1918 on the file of the Court of the Additional District 
Munsif of Tiruvalur. 


M. Subbaroya Aiyar for appellant. 
K. V. Krishnaswami Atyar for respondent. 


The Court delivered the following 

JUDGMENT This Civil Miscellaneous Second Appeal is 
against an order of the District Judge of East Tanjore, at 
Negapatam affirming an order of the District Munsif dismiss- 
ing a petition for rateable distribution under S. 73 of the Code 
of Civil Procedure. The appellant is the second defendant 
and the respondent is the plaintiff-decree-holder in O. S. No. 32 
of 1918 on the file of the Court of the Additional District 
Munsif of Tiruvalur. In that suit a decree for partition was 
passed to the effect that the first defendant in the suit was to 
pay the plaintiff a certain sum of money and he was also direct- 
ed to pay the present appellant another sum of money. The 


relevant portion of the decree is as follows >. 

“This Court doth order and decree that the 1st defendant do pay to 
the plaintiff (for her share) the sum of Rs 2,999-8-0 with interest thereon at 
the rate of 6 per cent. per annum from this date to the date of realization of 
the said sum and do also pay to the plaintiff the sum of Ra 352-3-2 for her costs 
ot this suit with interest thereon at the rate of 6 per cent. per annum from this 
date to the date of realisation. And this Court doth further order and decree 
that on payment by the and defendant of the necessary Court-fees amounting to 
RK 175 due to Government, 1st defendant do pay to the and defendant (for her 
share). the sum of Ra 2,999-8-o with interest thereon at the rate of 6 per cent. 
per annum from this date to the date of realisation of the said sum.” 


This decree was passed by the Additional District Munsif 
of Tiruvalur. After the passing of the decree, the respondent 
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here, viz., the plaintift, got it transferred to the Negapatam 
Court and in execution of the decree a certain amount has 
been realised. The present appellant filed an application 
under S. 73 of the Code of Civil Procedure claiming a share 
' by way of rateable distribution and this petition has been dis- 
missed by both the Lower Courts. The learned District Judge 
held that the appellant “is not entitled to execution in the 
Negapatam Court without the decree having been transferred 
at her instance to the said Court. ’ 

Mr. Krishnaswami Aiyar on behalf of the respondent has 
taken a preliminary objection that no second appeal lies in this 
case inasmuch as the contest here is between two rival decree- 
holders in which the judgment-debtor has no interest and the 
order appealed against does not therefore come under S. 47 
of the Code of Civil Procedure. In support of his contention 
he has relied upon three decisions, namely, Varada Ramaswami 
v. Vumma Venkataratnam (1), Rajah of Karvetnagar v. 
Venkata Reddi (2) and Venkatakrishna Pattar v. Krishna 
Pattar (3). I think these cases are clearly distinguishable. 
In the case reported in Varada Ramaswami v. Vumma 
Venkataratnam (1) the respondent “ obtained a decree against 
a certain judgment-debtor, Mothivala Usman, in O. S. No. 776 
of 1916 on the file of the Ellore District Munsif. In execu- 
tion he attached certain moneys belonging to the judgment- 
debtor. Various other decree-holders who are appellants now 
before us applied for and obtained rateable distribution under 
S. 73 of the Code of Civil Procedure. The money was dis- 
tributed. On appeal the order for rateable distribution was 
set aside by the Court. The respondent then applied for the 
return of the money which had been paid to the other decree- 

olders.”’ One of the questions for decision in the case was 
whether the order for rateable distribution can be considered 
to be an order under S. 47 of the Code of Civil Procedure. 
The learned Judges held that the order did not fall within 
S. 47 of the Code of Civil Procedure since it was passed on 
contest between rival decree-holders and no objection to the 
rateable distribution was raised by the judgment-debtor and 
it was not suggested that his interests were directly or indirectly 
affected. The facts°of the case show that the contest was 
not between parties to the suit in O. S. No. 776 of 1917 but 
between the decree-holder in that suit and various other decree- 


1. (1921) 42M L J 473. 2. (1915) ea 29 ML J 96. 


3. (1916) $1 ML Jf 820. 
, R48 
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holders ; clearly, therefore, the order did not fall within S. 47 
as it did not settle any question arising between the parties to 
the suit in which the decree was passed. In Rajah of Karvet- 
nagar v. Venkata Reddi (2) referred to in Varada Rama- 
swami v. Vumma Venkataratnam (1) their Lordships Sesha- 
giri Aryar and Kumaraswami Sastri, JJ. observe that orders 
passed under S. 73 of the Code of Civil Procedure are appeal- 
able if they affect parties to the suit. The same view is also 
expressed in Venkatakrishna Pattar v. Krishna Pattar (3). If 
the parties to the proceedings in question are not parties to 
any common suit then the orders passed in such proceedings 
cannot obviously fall under S. 47 of the Code of Civil Proce- 
dure. In the present casc the question arising for decision 
13 raised in execution between parties to the suit though the 
second defendant__the decree being one passed in a partition 
suit__is also in the position of a decree-holder like the plaintiff. 
I, therefore, overrule the preliminary objection. 

As regards the merits of the case, I am inclined to agree 
with the view of the learned District Judge. It has been 
argued that a transfer of the decree at the instance of the 
appellant is not necessary in this case as the decree had already 
been transferred to the Negapatam Court at the instance of 
the plaintiff-respondent. No authority directly bearing on 
the question has been cited before me by either side. The 
argument advanced on behalf of the appellant overlooks the 
fact that the decree in question is not in the nature of a joint 
decree. [n the partition suit the plaintiff has obtained a 
money decree and the second defendant has also been given 
such a decree. The plaintiff’s decree can be executed without 
any reference to the decree given in favour of the second de- 
fendant. The only decree for execution now before the 


Negapatam Court is the decree obtained by the respondent 


which has been transferred to it for execution under the pro- 
visions of the Code of Civil Procedure.. In my opinion the 
second defendant-appellant is not entitled to execute the decree 
made inher favour without getting it transferred at her 
instance fo the said Court. ‘Till such a transfer is effected 
the Negapatam Court has no jurisdiction to pass orders in 
connection with the decree at the insténce of the appellant. 
This Civil Miscellaneous Second Appeal fails and is dismissed 
with costs. 
A.S. V. Appeal dismissed. 
1 (1921) 42 ML J 473. a, (1915) 1L R39 M 570:39 ML J 96. 
3. (1916) 31 ML J 8a 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice DEVADOSS. 

Hathoor Gramathil Valia Manayil- 
parkum Okkiikkara Siddayya 


and another _..  Petitioners* (Defendants) 
3 v. 
Munnambeth Ambu Nair ... Respondent (Plaintif). 


Coil Procedure Cede, O. 9, R. 14-—Setiing aside ex parte decree—Defendanis Okkilkkaia 
aoreeing to take oath—Failure of plaintiff to attend—Duty of Court—Oaths Act, Siddayya 
S. r1-—Eeordence when conclustve. ee 
Amba Nair. 

An application was put in to set aside an ex parie decree and on the defend- 
ant consenting to take oath that he was not aware of the institution of the suit, the 
plaintif agreed to abide by such oath. The parties were asked to go and 
bathe before taking the oath in the presence of a Commissioner. The defendant 
came back after the bath, but the plaintiff did not, as a consequence of which 
the oath was not taken and the Commissioner made a report to that effect. The 
Court heard the parties, but without allowing the defendant to let in oral evi- 
dence of their allegations dismissed their application. Held, (1) the failure of 
the plaintiff to be present to hear the oath taken did not ipso facto entall a set- 
ting aside of the ex parte decree, as under S. 11 of the Ooaths Act it is only if 
oath is taken that it is conclumve proof of the matters stated ; declining after- 
wards to take oath or failure to do so is only a circamstante which the Court 
can take into consideration in deciding the case. Ulagappa Chettiar v. Peria 
Karuppan Chethar (1912) M W N 361 followed ; Aypakannu Nadar v. Muthiah 
Nadar 17 ML J 99 distinguished ; (2) the defendant should be given an 
opportunity to adduce oral evidence to prove that he was not aware of the insti- 
tution of the uit. i 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order, dated the ‘25th September, 1922, 
of the Court of the Subordinate Judge of Tellicherry in S. E.A. 


o. 268 of 1922 in S. C. S. No. 343 of 1921. 
V. P. Karunakara Nambiar for petitioner. 


O. T. Govindan Nambiar for respondent. 
The Court delivered the following 


JupemenT :—This is an application to revise the order 
of the Subordinate Judge of Tellicherry passed on a petition 
by the defendants to set aside an ex parte decree passed against 
them. The defendants filed an application to set aside the ex 
parte decree which was dismissed by the Subordinate Judge on 
16th August, 1922. ə The present application is to set aside 
the order passed on the previous application and also to set 
aside the ex parte decree. After the application was filed 
both parties filed a joint afidavit in which the defendants con- 
sented to take oath and the plaintiff agreed to abide by the 
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a oath of the defendants. On the date when the oath was to 
v. be taken by them, the plaintif and the defendants appeared and 
Ambu Nair. they were asked to go and bathe before taking the oath. The 
defendants came back after the bath but the plaintiff did not 
return in consequence of which the oath was not taken and 
the Commissioner made a return to that effect. The Sub 
ordinate Judge heard the parties and dismissed the application 

of the petitioners. 

It is contended by Mr. Karunakaran Nambiar for the 
petitioners that the Subordinate Judge should have set aside 
the ex parte decree as the plaintiff failed to be present to hear 
the oath taken and he relies upon a case in Ayyakannu Nadar 
v. Muthiah Nadar (1). In that case it was held that if\a 
party who has agreed to be bound prevents the oath being 
taken, the other party is entitled to a decree. On the strength 
of this ruling the petitioners want an order in their favour. 
That case has no application to the present, for in that case 
it was the plaintiff who ought to have adduced evidence of 
certain facts to prove his case and in the absence of evidence 
the Court was justified in dismissing the suit. Under the 
Oaths Act, S. 11, the evidence so given shall, as against a per- 
son who offered to be bound as aforesaid, be conclusive proof 
of the matters stated ; if a party attacks them as regards any 
fact the oath is proof of that fact and the Court is bound to 
accept that as proof of that fact. But if the party who agrees 
to take an oath declines afterwards ór fails to take the oath 
the Court may only take that circumstance into consideration 

. in deciding the case. The absence of an oath or refusal to 
take an oath would not import into the case evidence which | 
was not otherwise adduced before it. -This view was held by 
a Bench of this Court in a case reported in Ulagappa Chettiar 
v. Peria Karuppan Chetty (2). In the present case the de- 
fendants failed to take the oath that they were not aware of 
the institution of the suit and that they were not liable to the 
plaintif. The failure to take the oath would not and could 
not be treated as evidence that they were not aware of the 
institution of the suit and that they were not liable 
to the plaintiff for the amount eclaimed by him. 
The failure to take the oath was due to the plain- 
tifs conduct in not appearing before the temple to 
hear the oath taken. In the circumstances, the 





1. (1906) 17 ML J 99. a. (1913) MWN 86x, 
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Lower Court ought to have called upon the defendants to prove CK} Kare 
their allegations by oral evidence and if they declined to do oes 
Ambu r. 


so, the Court should haye dismissed the application for want 
of evidence on their part. Such a course was not pursued in 
this case. The learned Sub-Judge heard the parties and dis- 
missed the application. I think this course was not a proper 
course to adopt in a case of this kind. I therefore set aside 
the order dismissifg the petition and direct the Subordinate 
Judge to restore the petition to file and dispose of it according 
to law. In so doing the Subordinate Judge would direct the 
petitioners to pay the costs of the plaintiff incurred by their 
negligence without reference to the ultimate result of the case. 
The costs of this petition will be provided for in the order that 
the Subordinate, Judge may pass on the petition. 


T. S. V. Order set aside. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JusticE WALLACE. 
K. K. S. Mamundi Konar ... Petitioner® (1st respondent) 


ue e æ f g ~ 
P. Shamsuddin Sahib Bahadur... Respondent, ( Petitioner). 
"Madras ‘District Muxicipalities Act (V of 1920)—Rules for the decision of  Mamundi 


disputes, R. 11-—Rejection ef vote by Returning Offcer—If caa be questioned Kona 
by Electiom Cowrt—tInterference by High Court—Cioil Procedure Code, S. 115— Shamsuddin 
Polling Officer—Duty of. Sahib 
Some ballot papers in an election contained besides the cros-mark against Bahadur, 
the name of one of the candidates, lines scoring out the names of the other. candi- ~ 4 


dates. The Returning Officer treated these votes as invalid, but the Election Court 
held them to be valid in spite of those lines. Held, under R 11 of the Rules for the 
decision of disputes as to the validity of Municipal elections the Court had 
jurisdiction to decide for itself whether the Returning Offcer’s rejection or re- 
fusal of a vote was proper. Where the Election Court decided that the marks 
on the ballot papers had not the effect of identifying the voters and on that 
basis declared those votes to be valid, the decision is entirely within its juris 
diction and cannot be interfered with in revision under 8. 115, Civil Procedure 
Code. In such a case the High Court cannot decide for itself whether the votes 
were or were not valid, but has only to see if the Lower Court exercised its 
jurisdiction properly. ; 
e 

Where a voter presents himself before a polling offcer, all that the latter 
has to see is whether the name of the voter is on the roll, and if it is there, 
he must be allowed to vote ; but before the Election Court, it is open to the 
parties to prove that the person who voted was not on the roll. 
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Petition under S. 107 of the Government of India Act, 
1915, and S. 115 of Act V of 1908, praying the High Court 
to revise the order of the Court of the Subordinate Judge of 
Trichinopoly, dated 23rd December, 1924, in O. P. No. 31 of 
1924. on its file. 

A. Krishnaswami Aiyar and B. V. Viswanatha Atyar for 
petitioner. 

T. V. Ramanatha Aiyar for respondent. 

The Court delivered the following 

JUDGMENT -—This Civil Revision Petition is a petition 
praying that this Court will interfere and set aside a finding of 
the Election Court of the Subordinate Judge of Trichinopoly 
in the matter of an election petition before it. At an election for 
a Councillor for the.first ward in the Trichinopoly Municipality 
held on 26th Sept., 1924,the Chairman, who was the Returning 
Officer, declared that the present petitioner was elected, having 
polled 71 votes as against 70 votes for the respondent. The 
latter filed an election petition in the Subordinate Judge’s Court, 
and,on enquiry, the Subordinate Judge decided that the correct 
number of valid votes was 72 for the respondent and 71 for 
the petitioner, and declared the respondent duly elected. The 
petitioner applies for revisian of that finding and declaration. 

Only two points are pressed before me: firstly, that the 


Y 


votes, Exs. G and G1, are invalid. votes, and were, therefore, 


wrongly counted in favour of the respondent ; and secondly, 
that the vote of P. W. 5;:one Murugesan, was not a valid 
vote. i 
As to the first point, Exs. G and Gr appear to show, be- 
sides the cross-mark against the name of the respondent, lines 
scoring out the names of the other candidates. The Return- 
ing Officer did not take these votes into consideration in res- 
pondent’s favour apparently because of these lines. The 


Election Court held them to be valid in spite of these lines. 


Before me the petitioner contends that the Election Court had 
no jurisdiction to go behind the decision of the Returning 
Officer in a matter of this kind, that the Election Court is not 
a Court to which any authority is given to decide, as a question 
of fact, whether a vote is or is not valid, apd that the proper 
scope of the Election Court’s jurisdiction is limited to an 
enquiry whether the Returning Officer had or had not exer- 
cised the jurisdiction vested in him of deciding whether or not 
a vote was valid ; in other words, petitioner contends for the 
position that in the matter of the validity of a vote, the Return- 
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ing Officer is the final authority. This contention seems to 
me justified neither by the rules governing the conduct of 
election or enquiries by the Election Courts nor by reported 
decisions of the Courts of Law, either in this country or in 
Great Britain. R. 11 of the Rules for the Decision of Disputes 
as to the validity of an election held under the Madras District 
Municipalities Act, 1920, clearly lays down that, in an enquiry 
of this kind, the Election Court has to decide whether or not 
“the result of the election has been materially affected by the 
improper reception or refusal of a vote.” To restrict this 
to an enquiry whether the Returning Officer’s reception or 
refusal of a vote was or was not within his jurisdiction is to 
make the rule almost otiose. ‘The rule plainly gives the Elec- 
tion Court jurisdiction to decide for itself whether the Return- 
ing Officer’s rejection or refusal of a vote was proper, and, if it 
was not proper, and the result of the election has been material- 
ly affected thereby, it may set aside the election and order a 
fresh one, or, if the result of the scrutiny is to give a majority to 
another candidate, it may declare that candidate duly elected. 
The case-law referred to by the petitioner’s learned vakil seems 
to me to be entirely against him. The leading case on the 
point in Woodward v. Sarsons (1) distinctly lays down that 
the decision in each case, namely, whether a ballot paper is 
void or not, is, “upon a point of fact, to be decided first by 
the Returning Officer, and afterwards by the Electon Tribunal 
on petition,” and the Election Court proceeded in that case 
to decide for itself whether or not certain marks on the ballot 


papers did or did not invalidate the votes. The same course | 


was followed in the Stepney case(2)and the Wigtown case (3) 
and numerous other cases might be quoted to the same effect. 
S. 2 of the Ballot Act, 1872, 35 and 36 Vict.c 33 distinct- 
ly lays down that “ the decision of the Returning Officer as to 
any question arising in respect of any ballot paper shall be 
final subject to reversal on petition questioning an election or 
return.” It has not been suggested and no authority is quoted 
before me for the proposition that the law is different in this 
country. Election Courts in this country have from time to 
time in deciding sugh questions as to the validity of votes held 
a scrutiny of votes, etc, and I do not recall any instance in 
which their jurisdiction to do so has been questioned. It is 


1. LR yo Com, Pleas 733 at 748. a. 4 O’Mally and Hardcastle, 47. 
3. 2 O'Malley and Hardcastle, ar. 
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plain that the Lower Court had ample jurisdiction to decidé, 
as a question of fact, whether Exs. G and C1 were valid votes. 
It has considered the question of their validity from the right 
point of view, namely, whether any reasonable ground had 
been shown for the conclusion that by the marks on the votes, 
the voters might be identified, and decided that they could not, 
and it held that the votes were valid. Such a decision was 
within its jurisdiction, and there is in that decision neithér lack 
of jurisdiction nor irregular exercise of jurisdiction, which 
would give this Court authority to interfere under S. 115 of 
the Civil Procedure Code. It cannot be reasonably contended 
here that this Court has to decide for itself on the question of 
fact as to whether the votes were or were not invalid. This 
Court, in a Civil Revision Petition, has only to see that the 


‘Lower Court exercised its jurisdiction properly. I find, 


therefore, that there is noening to be said in favour of peti- 
tioner’s first point. 


As to the second point, the question of fact for decision . 


was whether P. W. 5 was or was not entered on the electoral 
roll as a voter. The petitioner urges that, as both P. W. 5 
and R. W. 3 answer to the description namely “ Murugesan, 
fitter,” therefore the Roll so far as this name is concerned, is 
a document ambiguous or defective, within the meaning of 
S. 93 of the’ Indian Evidence Act, which prohibits evidence 
being taken to remove ambiguity or defect. I do not see what 
application S. 93 has to this case. All that the Polling Officer 
had to see when the voter presented himself to him was whe- 


- ther the name of the voter was on the roll. It cannot reasonably 


be contended that the Polling Officer has to wait to the end of 
the day in respect of every vote in order to see if any one else 
of the same name appears and claims that he is the voter on 
the Roll. P. W. 5 appeared to vote. His name corresponded 
with the name on the Roll and he was allowed to vote. 


There was no irregularity in the procedure. It was opento | 


petitioner to prove that P. W. 5 was not the person on the 
Roll, but that he did not do, nor does R. W. 3 claim that he 
is the person on the Roll. There was no lack of evidence on 
which the Lower Court could conclude thateP. W. 5’s vote was 


valid, and there is no case here either for interference under 


S. 115, Civil Procedure’ Code. 
I, therefore, dismiss the petition with costs. 


LS y Revision petition dismissed. 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 385 


IN THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT :...MR. JUSTICE SPENCER. 


Changanath Kuttappa Nair ... Petitioner* (Petitioner) 
Y, 
Pooppil alias Valamarudur Variyatha 
Lakshmi Varasiar and others. . Respondents (Respondents. ) 

Decree—A mendment—Jurisdiction—Decree affirmed on appeal—Amend- 
mem of—Appellate Court's power of—Decree of first Court not tm accordance 
acith its judgment. 

The preliminary decree in a suit to enforce a mortgage was not in accord- 
ance with the preliminary judgment. There was an appeal to the Sub-Court 
against the decree which was dismissed with immaterial alterations. 

After the disposal of the appeal, the plaintiff applied to the Sub-Judge 
to amend the first Courts decree so as to bring it in conformity with the judg- 


ment. But the Sub- Judge declined to do so, thinking that he had no power to 
do m. 


Held, that the Sub- Judge was wrong in declining to amend on the ground 
relied upon by him. 
Where there has been an appeal any order to amend the decree so as to 
make it agree with the judgment should be paseed by the Appellate Court. 
Petition under S. 115 of Act V of 1908 praying the 
High Court to revise the order dated 3rd February, 1922 and 
made in M. P. No, 468 of 1921 on the file of the Court of the 
Subordinate Judge of South Malabar, Calicut, in A. S. No. 25 
of 1919 in the said Court (O. S. No. 428 of 1917 on the file 
of the Court of the Additional District Munsif of Tirur). 
P. Govinda Menon for petitioner. 
D. d. Krishna Variar for respondents. 
The Court delivered the following 
JUDGMENT The preliminary decree is not in accordance 
with the preliminary judgment, as in the plaint the mortgagee 


asked for the mortgaged property to be sold and for payment; 


of the amount found to be due to him out of the sale proceeds, 


and the judgment of the Court was “the suit is decreed as pray- . 


ed for”; but the preliminary decree, as drawn up, did not pro- 
vide for any payment being made to the plaintiff but provided 
for payment of the amount found to be due to a subsequent 
mortgagee and the balance to the mortgagors. 

There was an gppeal which was dismissed ‘with a slight 
modification as to the personal remedy. 

Now the Subordinate Judge, after disposing of the appeal, 
has declined to bring the first Court’s decree in accordance with 
the judgment. | 
7020, R P. No, 627 of 1gaa, aoth November, 1924. 
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I think he was wrong in thinking that he had no power to 
amend the decree and.in declining jurisdiction. It was 
held in Shévlal Kalidas v. Jumaklal Nathiji Desai (1) and 
numerous other cases that where there has been an appeal any 
order to amend the decree so as to make it agree with the 
judgment should be passed by the Appellate Court. -As 
observed by Sir T. Edge, C. J., in Muhammad Sulaiman Khan 
v. Muhammad Yar Khan (2), if the original Court were 
allowed to amend its decree the result might be that it would 
become essentially a different decree from that which the 
Appellate Court intended to confirm. The only executable 
decree is that of the Appellate Court which incorporates the 
decree of the Lower Court when it confirms it. No doubt . 
the mistake might have been corrected by mcans of a memo. 
of objections at the time when the Appellate Court had cogni- 
zance of the case. But this omission will not have the effect 
of taking away the plaintiff's inherent right to have a decree 
in accordance with the judgment passed in his favour. [Vide 
Sahadeo Gir v. Deo Dutt Misir (3)]. I observe that the final 
decree does provide for payment of what is declared due to 
plaintiff out of the sale proceeds, but as the objection that, this 
being so, it will be unnecessary to amend the preliminary de- 
cree was not the ground of the Subordinate Judge’s order de 
clining jurisdiction it may be left for consideration when the 
petition for amendment is finally disposed of. I set aside the 
order of the Subordinate Judge and direct him to take the peti- 
tion on file and dispose of it according to law. The respondent 
to pay the petitioner’s costs of this Civil Revision Petition. 

Aa Sey. Order set aside. 


In THE High Court OF JUDICATURE AT MADRAS. 
PRESENT : Mk. JUSTICE SRINIVASA AIYANGAR 


B. R. Ramanujachariar ... Petitioner* (Accused) 
v. 
T. V. Kailasam Aiyar ... Respondent (Complainant). 


Madras Local Beards Act (XIV of 1920), S. 159 read with S. 207—Presec- 
tion for offence under—Matntainability—Prosecution launched more than three 
years after expiry of first notice to accused—Acquittfl previously of accused of 
same charge by competent Court—Effeci—S. 123—S. 159—Real offence under— 

*Cr. R. C. No. 605 of 1924. 

(Cr R P No. 506 of 1924). 8th January, 1925. 

. 1. (1893) ILR 18 B 542. a. (1888) ILR rı A 267 at 274 (F B). 

—- 3. (1915) TLR 37 A 424, 
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é 
When committed— Fresk notices ın respect of same encroachmext—Non- 
compliance with—No fresh offences by reason of. 


The petitioner was charged with an offence under S. 159 read with 8. 207 
of the Madras Local. Boards Act XIV of 1920. -He pleaded that for the same 
offence he was previously charged on the file of the same Court, that the com- 
plaint was then withdrawn by the local authority, and that the order of 
‘acquittal then passed by the Magistrate under S. 248 of the Criminal Procedure 
Code was a bar to the prosecution. 

Held, that the prosecution was not sustainable, (1) because the original 
offence was at any rate committed on the expiry of the first notice given by ibe 
local authority to the accused, and the prosecution in question was not launchea 
within three months of that date as provided by S. 223 of the Act ; and (2) be- 
cause there had been an acquittal by a competent Court in respect of the offence 
charged against the accused in the year 1923. 

The real offence under S, 159 of the Act is the wrongful encroachment that 
is committed by the person, and that offence is, at any rate, complete on the 
„expiry of the notice by which the person is called upon to remove the encroach- 
ment and fails to do so within the time limited in the notice. It will be 
against all pringiple tp hold that, even though a person commits an offence by 
thus disobeying the terms of the notice he should be deemed to commit a fresh 
oflence every time the local authority chooses to give a fresh notice calling upon 
` him to remove the obstruction. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Stationary Second Class Magistrate of 
Mannargudi, dated the 11th August, 1924, and made‘in C. C. 
No. 166 of 1924 and to quash all proceedings in the said 
C. C. No. 166 of 1924. 


V. L. Ethiraj for T. R. Srinivasa Aiyangar for petitioner. 
C. Kunhiraman for respendent: 
The Public Prosecutor on behalf of the Crown. 


The Court made the following 


ORDER «The petitioner in this case was charged before 
the Stationary 2nd class Magistrate of Mannargudi with an 
offence under S. 159 read with S. 207 of the Local Boards Act 
(Madras Act XIV of 1920) .He raised a plea in bar of the,pro- 
secution on the ground that for the same offence he was previ- 
ously charged in C. C. No. 215 of 1923 on the 
ħle of the same Court, that the complaint was then 
withdrawn by the local authority and that the order 
of acquittal then passed by the Magistrate under 
S. 248 of the Criminal Procedure Code was, a barto the 
present prosecution. The learned Counsel for the. District 
Board of Tanjore has contended before me that according to 
the scheme of the Act the offence consisted not in the encroach- 
ment alleged to have been made by the accused but in his failing 
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to comply with any direction lawfully given to him. within the 
terms of cl.(c) of 5. 207 of that Act and that therefore the 
local authority was entitled’again and again to give notice under 
S. 1§9 and every time the conditions in the notice were not 
complied with there would be an offence committed by the 
person to whom such notice is given. There is a very fatal 
objection to the maintainability of such a contention. Under 
S. 223 of the same Act it is provided that “ no person shall be 
tried for any offence against the provisions of this Act or of 
any rule or by-law made under it unless complaint is made by 
the.police or the President of a Local Board, or by a person ex- 
pressly authorised in this behalf by the Local Board or its 
President within three months of the commission of the offence.” 
The contention of the learned Counsel for the District Board 
of Tanjore comes to this : that it is within the powers of the 
Local Board to extend the period of limitation prescribed by 
S. 223 by giving fresh notice and constituting the disobedience 
to each of such fresh notices as amounting to an offence under 
S. 207. To construe it in that manner would obviously be to | 
defeat the provisions of the principle underlying S. 223. I 
take it that the real principle underlying that section is that 
it should not be within the power or province of a local autho- 
rity to molest and annoy persons by prosecutions which are not 
promptly undertaken by the local authority. If this view is 
correct it follows that the original offence was at any rate com- 
mitted on the expiry of the first notice given by the.Idtal autho- 
rity to the accused. The. prosecution therefore was liable to 
be launched within three months of that date, and, as-the pre-. 
sent prosecution is undertaken long after the expiry of three 
months from that date, the present complaint is not sustainable. , 

Even apart from this, there is another objection to the | 
maintainability of the present prosecution. ‘There has been 
an acquittal by a competent Court in respect of the offence 
charged against the accused in the year 1923. If it was an 
offence not to comply with and carry out the directions of the 
notice issued by the local authority in the year 1923 and if on 
that offence the accused was acquitted he cannot possibly be 
tried again fot the same offence and I cangot read the sections 
of this Act as contemplating different offences being committed 
in respect of the same subject-matter cvery time the local autho- 
rity chooses to give a fresh notice and launch a prosecution. 
My attention has been drawn to the second clause of S. 207 
which provides for enhanced sentence in the case of persistent 
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or old oftenders. That has, however, nothing to do with the 
question what is the offence that is contemplated by the Act 
for which a penalty is provided. It is no doubt true that 


S. 159 of the Act is not very happily worded. Taking a. 


common sense view of the provisions of S. 159, it. seems 
to be clear that the real offence in such cases is the wrongful 
encroachment that is committed by the person. The notice 
referred to in the section is in a sense merely in the nature of 
a condition precedent to the prosecution and all that the Act 
says is that one should be prosecuted straightway sunply be- 
cause he has committed or is deemed to have committed an 
act of encroachment, but the Act requires that some notice 
should be given to him and that he should be prosecuted only 
if, even after such notice,he fails to remove the encroachment. 
No doubt the contention that it is merely a failure to comply 
with the direction contained in the notice can be advanced, 
having regard to the terms of S. 207 of the Act ; and having 
regard to those terms it is impossible to say that the offence 1s 
complete even before any notice is given because the Legisla- 
ture clearly treats as an offence only a failure to comply with 
the terms of the notice. But, taking the real nature of the 
acts said to constitute the offence and the terms of all the 
sections, it is clear that an offence within the meaning of the 
Act comes to be committed at any rate on the expiry of the 
notice by which’ the person is called upon to remove the en- 
croachment and fails to-do so within the time limited in the 
notice. It will be against all principle to hold that, even though 
a person commits an offence by thus disobeying the terms of 
the notice he should be deemed to commit a fresh offence every 
time the local authority chooses to give a fresh notice calling 
upon him to remove the obstruction. In any view, therefore, 
the present prosecution cannot possibly be sustained, and I must 
therefore hold that the Sub-Magistrate was wrong in the view 
taken by him that the plea in bar was not valid. In my judg- 
ment the plea is not only valid but sound and in that view the 
complaint should be dismissed and I direct accordingly. . 
A. S. V. Petitiqn dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Nilambur ‘hacharakavil Manavedan 
Thirumalpad Avergal ... Appellani* (Plaintif s L. R.) 
Y. 
Messrs. Parry and Company, a Limited 
Company carrying on business at Devala 
and elsewhere having their Head Office 
at Madras ... Respondent (Defendant). 


©  Lease—Surtender—I mplication of, from acceptance of another lease—EFaglish 
Law as to—A pplicability in India—Ligitations of English 1ule—Leases mol in- 
comsistent—No surrender of frst by acceptance of second lease. 

In 1862 the plaintiffs predecessor granted a lease of 500 caw nies in a certain 
locality for a rent of Ra soo to be paid for coffee cultivation to M for a period 
of 91 years. In 1879 the plaintiffs predecessor granted another lease of 20 
acres out of those 500 cawnies to M for gold washing for a period of 36 years. 

On a question being raised as to whether the grant of the mining lease 
implied a surrender of the lease for coffee cultivation for the area over which 
gold washing operations were conducted, 4eld, on a construction of the two 
lenses and having regard to the intention of the parties, that the second lease was 
not inconsistent with the continuance of the first and that there was therefore 
no surrender of the first lease by the acceptance of the second. , 

Per Spencer, J.—It is only in cases where there is some incompatibility be- 
tween the enjoyment under the new lease and the enjoyment under the prior 
lease that the second will involve a surrender of the first.: 

Per Ramesam, J.—Delivery of possession is not a necessary part of the 
transaction of: a lease under the Transfer of Property Act. The implication 
therefore lander the English Law of a surrender of a prior lease by the acceptance 
of a later one is not necessary in the law as it stands now in India. 

Even where the leases are of the same kind, they are overlapping, and the | 
terms of the second are somewhat inconsistent with the terms of the Arst, all that | 
is Necessary to imply is a cancellation of the first, only for the period which is 
overlapped by the second. It ıs an a forttori case where the second lease is of 
a different kind. 

The rule of the Englieh law that, even if the intention of the parties is not 
to cancel the first lease, the law will imply a surrender, ough’ not to be adopted 
in India. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nilgiris, Ootacamund, in Original Suit No. 123 cf 
1920. e 

T. R. Ramachandra Aiyar, T. S. Narayana Aivar and 
T. 5. Anantaraman for appellant. 


K. P. M. Menon and T. A. Krishna Variar instructed by 
J. R. Atkinson for respondent. 





‘Appeal No. 71 of 1922. 6th March, 1925. 
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The Court delivered the following , 


JUDGMENTS : Spencer, J. This suit was brought by 
Nilambur Rajah for recovery of possession together with 
damages for use and occupation of 20 acres of land and for 
value of buildings and machinery removed by the defendant 
upon a certaim area which had been granted on lease by the 
plaintiff's predecessor on 14th August, 1879, tọ Mr. Minchin 
for gold washing for a period of 36 years which mpi on 
14th August, 1915. 


In 1862 the plaintiff's predecessor granted a lease of 
500 cawnies in the same locality for a rent of Rs. ṣoo to be 
paid for coffee cultivation to the same Mr. Minchin for a 
period of 91 years. That lease has not expired and will not 
expire till 1953. Messrs. Parry and Company, who are the 
defendants in this suit, obtained as assignment from Mr. Min- 
chin of all his rights in both leases. The contention on the 
part of the plaintiff, who is the appellant in this Court, is that 
the grant of a mining lease, implied a surrender of the lease 
for coffee cultivation for the area over which gold washing 
operations were conducted. This contention is based upon 
the English Rule of Law that the acceptance of a new lease 
operates as a surrender of a prior lease. In Woodfall on 
Landlord and Tenant the learned author exulains this rule as 
being founded upon estoppel. . He says that as a lessee is 
estopped from saying that his lessor has no power to give him 
the lease and as the lessor cannot grant a new lease during the 
continuance of the old lease, it follows that the acceprance of 
the new lease implies a surrender of the first lease. An excep- 
tion to this rule occurs if what is accepted by the lessee is the 
grant of a thing collateral to and consistent with the lease of 
the land. Instances are given in which the grant of a new 
thing does not imply the surrender of the thing first granted. 
Mr. Ramachandra Aiyar argues that the two operations, cotfee 
planting and gold mining, cannot be carried on simultaneously, 
as one operation would interfere with the peaceful enjoyment 
of the other right over the soil. We must therefore see what 
was the intention of the parties when they:gave and received 
the two lease deeds, Exhibits I and II. In the first place it is 
noteworthy that the lessee in both the leases is the same per- 
son, and therefore the lessee is in a position to make arrange- 
ments for the two operations of coffee planting and gold wash: 
ing being carried on side by side in such a way as not to inter- 
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fere with each other. Next it'is noticeable that the rent under 
the two agreements was agreed to be paid simultaneously and 
that under cl. 4 of Ex. A, which is a counterpart executed by 
the lessee in favour of the lessor, he agreed that he would not 
ask for any diminution of the rent due under the lease for 
cultivation on account of the execution of the gold sifting works 
in the same area, thus showing that the two operations might 
go òn side by side and that the mining lease was not intended 
to involve a surrender of any portion of the land leased for 
coffee planting. Taking all the circumstances into consideration 
I feel clear that the grant of the second lease was not inconsis- 
tent with the continuation of the first, and that it is only in 
case where there is some such incompatibility between the en- 
joyment under the new lease and the enjoyment under the prior 
lease that the second will involve a surrender of the first. 


As regards the removal of machinery, etc., under the 
cultivation lease the lessee is entitled to keep the machinery 
upon the land leased to him until that lease expires, and the 
fact that under cl. 7 of Ex. A his landlord was expressly 
exempted from liability to pay compensation for machinery 
and buildings left upon the land itself indicates that the pro- 
perty in them was regarded as remaining with the tenant who 
erected them. Thus whether the gold mining plant is La 
moved or left standing, the landlord cannot now demand to 
be paid anything on that account. In this view the plaintiff 
has no legal claim against the defendant'and his suit was 
rightly dismissed in the Lower Court. The appeal must be 
dismissed with costs. 


.Ramesam, J. :— I agree. The learned vakil who argued 
the case for the appellant relied in support of his proposition 
on Woodfall on Landlord and Tenant, page 363, Redman 
on Landlord and Tenant, page 561, Foa on Landlord and 
Tenant, page 697, Bacon’s Abridgment of the Law, Vol. IV 
and Halsbury’s Laws of England, Vol. XVIII, page 1061. 
These references no doubt lay down that when there is a 
second lease by the same lessor to the same lessee there is an 
implicd surrender of the first lease. In England at one time 
it was necessary for the validity of the lease that the lessor 
should be in possession of the lands leased. See Woodfall, 
p. 2. (It has now been changed by the Real Property Act of 
1845. It seems to follow from this that when a second 
lease was made, the lessee admitted that the lessor was in 
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possession, or at any rate, was estopped from questioning that 
the lessor was in possession. The result is that the surrender 
of the first lease was implied ; but it does not seem to me that 
this implication is necessary in the law as it stands now in 
India. S. 105 of the Transfer of Property Act defines a 
lease as a transfer of the right to’enjoy certain property. 
S. 107 says that a lease for any term can be made only by a 
registered instrument and no delivery of possession is 
necessary. S. 108-A (b) says that the lessor is bound to put 
the lessee in possession of the property only at the lessee’s 
requesi so that delivery of possessian is not a necessary part 
of the transaction of a lease in India. Where the land is in 
possession of a trespasser, the owner can lease the land to a 
lessee and the lessee can file a suit to recover it. S. III says’: 
“ A lease of immoveable property determines by implied sur- 
render.” But I do not see why where there are two leases 
to the same person the surrender of the first lease should be 
implied. Even where the leases are of the same kind, they 
are overlapping and the terms of the second are somewhat in- 
consistent with the terms of the first, all that is necessary to 
imply is a cancellation of the first, only for the period which is 
overlapped by the second. In the present case even assuming 
that the mining lease is not totally inconsistent with coffee 
plantation, it seems to me that all the necessary implication is 
a cancellation of the first lease for a period of 36 years and 
no more. Al the passage in the references relied on by the 
learned vakil for the appellant seem to refer to leases of the 
same kind and it is admitted by him that there is no case 
available where the second lease is of a different kind from 
the first. Itis an a fortiori case where the second lease is of a 
different kind. On this point I need not deal with the case 
in detail as it has been discussed by my learned brother with 
whose conclusion I agree, viz., that the two leases are of an 
entirely different kind. Clause 54 of the documents, Fxs. A 
and I, which are practically identical, seem to imply that the 
20 acres covered by the second lease was not necessarily ex- 
cluded from the first lease. Clause 7 relied on by Mr. Rama- 
chandra Aiyar no déubt seems at first to support his contention; 
but all that it says is that in the case of eviction-by the lessor 
compensation shall not be payable. Under what circumstances 
such an-eviction is going to happen the clause does not state, 
and there is nothing to compel us to infer that the eviction 
should necessarily be under the terms of the second lease and 
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irrespective of the conditions of the first lease. I do not 

think therefore that clause 7 necessarily supports the appellant. 


The English Law seems to have been laid down in very 
wide terms. Itis sometimes said that even if the intention of 
the parties is not to cancel the first lease, the law will imply a 
surrender. This does not seem to have been adopted in 
America, and I do not see why such a rule of law should be 
adopted in India. 


For all these reasons I agree to the order proposed by 
my learned brother. 


A.S. V. 
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Appeal dismissed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT Mr. Justice PHILLIPS AND MR. Justice 
KRISHNAN. 


P. M. A. Muthiah Chettiar E 
and another . Appellants* ki Defendant 
and his L. R.) 


- 


v. 

Venkatasubbarayulu Naidu (minor) by next 
friend and mother Manikya Kanniamma 
(declared a major__vide Order dater 19th | 
March, 1924, on C. M: P. No. 3367 of 
1923) and others . Respondents (Plaintif 

~. , „and defendants 3 to 5,9 to 21,24, 

1 +26, 26 to 41, 43 to 46, 49, 50, 

~ 52, $3, 55 to 61, 63 to 75, 77; 
78 'to 87 and 89 and L. Rs. of 
sth, 12th, 14th, 65th and 64th 
defendants supplemental Respon- 
dent and L.R. of oth defexdant) 

Limttation Act—Art 13a-—-Mortgage-—Suit te enforce—Limitation—Starting 
point—Default clause in deed giving mortgagee liberty to sue for whole amount 
of principal and interest in default of payment of interest—Efficct—Watoer of 
default clause—Moritgagers right ef. 

The sult was brought in 1916 to enforce a mortgage deed dated aoth 
September, 1890.» The mortgage money was not payable under the deed until 
1go There was rleo a clause in the deed that i} default of payment of 
interest the mortgagee was to be at liberty to recover the whole amount, princi- 
pal and interest, up to that date. 

Held, on a construction of the default clause, that the option was reserved 
with the mortgagee to enforce the clause at his pleasure ; and that the period of 


*Appeal No. 389 of 1919, 8th January, 1925. 
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limitation for the suit started to run, not from the date of the firat default, but 
from the date on which the money became due under the terms of the main 
contract, namely 1904, under Art. 132 of the Limitation Act. | 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Vellore in O. S. No. 18 of 1918. 

A. Ramachandra Atyar for appellants. 

A. Krishnaswami Aiyar, T. Kumaraswamiah, S. Rama. 
swami Atyar and 8. Krishnaswami Atyangar for respondents. 

The Court delivered the following 

JUDGMENT :__The only question that arises in this appeal 
is one of limitation. The suit is brought on a mortgage deed 
dated 20th September,18g0, in 1916, the mortgage money not 
being payable under the deed until 1904. There is also a 
clause in the deed that in default of payment of interest the 
whole amount, principal and interest, up to that date should 
become due. It is argued before us in the first place that 
this default clause leaves no option to the mortgagee as to 
whether he shall or shall not enforce it; but on a 
consideration of the language of the document which is trans- 
lated in this Court as follows:—‘If I should fail to pay. . .you 
shall be at liberty to recover,” it is clear that the option is re- 
served with the mortgagee to enforce this clause at his pleasure. 
That being so, the question is whether the petiod of limitation 
started to run on the date of default, or when the money be- 
came due under the terms of the main contract, namely 
1904, under Art. 132 of the Limitation Act. The view that 
the money becomes due within the meaning of this Article at 
the date of the first default has been adopted by the Allahabad 
High Court in Gaya Din v. Jhumman Lal(1); and that deci- 
sion has been followed in two subsequent cases in Nathi v. 
Tursi (2) and Collector of Jaunpur v. Jamna Prasad (3). 
The case in Gaya Din v. Jhumman Lal(1)has been consider- 
ed by this Court in Narna v. Ammani Ammal (4) in which a 
Division Bench took a view different from that of the Allahabad 
High Court and that view has subsequently been followed in 
Ramadh Bibi Ammal v. Kandaswami Pillai( 5) ,Lachakkammal 
v.Sokkayya Naick (6), Kaliappa Nadar v. Sam Aiyar (7) 
and Appayya v.*Venkataramayya (8) and to one 
or other of those cases weboth have been parties. 
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There is no definite pronouncement of the Privy Council on 
this point, although there is a dictum in support of the view 
taken in this Court in Jumeswar Das v. Mahabeer Singh (9) 
the other cases of the Privy Council cited before us namely 
Kishen Narayan v. Pala Mal (10) and Mahomed Hafiz v. 
Mahomed Zakartya (11) are decisions under O. 11, rule 2 of 
the Code of Civil Procedure, and are not authorities on this 
point. In this state of affairs we prefer to follow the course 
of decisions in this Court in preference to the view of the 
Allahabad High Court ; and consequently, this appeal must 

The balance of Rs. 50 due to the Court-guardian will be 


respondent. . : 


In this view it is unnecessary to decide the further point 
upon which the Lower Court relies, namely that the limitation 
was saved by reason of the acknowledgment of the debt. 


The balance of Rs. 50 due to the Court guardian will be 
paid by the appellant. 
A. 3. V. Appeal dismissed. 


In THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT: MR. VENKATASUBBA RAO. 


M. K. Muhammad Batcha Sahib ... Appellant* (not a party 
in the first Court_.3rd appellant 
in the Lower Appellate Court) . 


v. 
Arunachellam Chettiar ... Respondent (Plaintif). 


Evidence Act, 8. 115—VWendees prior and subsequeni—Estoppel beioeen— 
Frier vendee inductug subsequent vendee to believe that, notadithsianding prior 
sale-deed, vendar continued to be ewone and to purchase property in that belief — 
Prior vendee if estopped from claiming priority under has sale-deed. 

On ret August, 1919, the 1st defendant executed a sale-deed in respect of 
the suit property in favour of the 2nd defendant. On roth September, 1919, 
the ret defendant executed a sale-deed in respect of the same property in favour 
cf the plaintif. The question for decision was whether the and defendant 
was. estopped from relying upon his prior sale-deed to defeat the rights of the 
plaintiff under his later sale-deed. 

The facts were that the rst defendant with the concurrence of the and 
defendant agreed ‘on sth September, 1919, to sell the property to the ‘plaintiff, 
that an agreement of sale was accordingly executed, and that the and defend- 
ant, giving up his rights under his own conveyance, attested the agreement to 
æl. Miusled by the conduct of the and defendant the plaintiff took a sale-deed 
Sa a a AAA See ee 


` S, A. No. 834 of 1922. and February, 1925. 
9. (1875) 1L Ri C 163 (PC). 10. (1922) 44 ML J 125 (PC) 
11. (19ax) TL R4y A rar :4a ML J 248 (PC), 
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on the roth September, r919 and got it registered on the 1rth. The and 

defendant, whose sale-deed was not registered immediately, ignoring what hed 

happened and with the fraudulent object of enforcing the sale in his own 

favour, presented his conveyance for registration on 1gth September, 1919 and 

got it registered on aoth October, 1919. 

Heid, that the and defendants conduct amounted to a representation that, 
although he took a conveyance, the rst defendant remained the owner of the 
property, and that as the plaintiff had been misled into taking a conveyance by 
reason of such conduct, the and defendant was estopped from denying that he 
acquired a valid title under his conveyance as against the and defendant. 

Second Appeal against the decree of the District Court 
of Coimbatore in A. S. No. 65 of 1921 preferred against the 
decree of the Court of the Additional District Munsif of 
Coimbatore, in O. S. No. 957 of 1919. 


C. S. Venkatachariar and K. G. Babu Rao for appellant. 
T. M. Krishnaswami Atyar for respondent. 
The Court delivered the following 


JUDGMENT : The facts are complicated. and as the 
Munsif has set them out clearly in his judgment, I do not pro- 
pose to state them again. The 1st defendant was the owner 
of the property in dispute. On the ist of August 1919, she 
executed a sale-deed in favour of the znd defendant (Ex. IT). 
On the roth of September, 1919, she executed a sale-deed in 
favour of the plaintiff (Ex. C). The contest is now between 
the plaintif and the 2nd defendant. The question is shortly, 
whose sale-deed is to prevail ? 

The conveyance in favour of the 2nd defendant being 
earlier in date would in the ordinary course take precedence. 
On behalf of the plaintiff it is urged that the conduct of the and 
defendant created an estoppel and that he is precluded from 
relying upon his sale-deed. The 2nd defendant treated the 
sale in his favour as cancelled, but under S. g2 of the Indian 
Evidence Act the subsequent agreement rescinding the sale 
cannot be proved. The question then is, did the 2nd defend- 
ant by any representation or by conduct amounting to represen- 
tation induce the plaintiff to purchase the property parting with 
valuable consideration ? The effect of the finding of the 
Courts below is that the conduct of the second defendant was 
of an unequivocal character and that the plaintiff was thereby. 
misled. This is a question of fact and the finding must be 
accepted in second appeal. Even apart from this, I am satis- 
fied that the finding is correct. It is unnecessary to narrate 
the circumstances which give rise to the plea of estoppel. The 
outstanding facts that are relied upon by the plaintiff in this 


Muhammad 
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connection are, that the first defendant with the concurrence of 

the second defendant agreed on the 5th of September to sell 

the property to the 7th defendant, that an agreement of sale 

was accordingly executed and that the second defendant, giving 

up his rights under his own conveyance, attested the agreement 


‘to sell. The second defendant thus held out that the sale in 
his own favour was inoperative, that the first defendant still 


continued to be the owner of the property, that she had autho- 
rity to dispose of it and that the second defendant was willing 


that the property should be dealt with as if it was at the ab- 
_ solute disposal of the first defendant. In short, the second 


defendant’s conduct amounted to a representation that al- 
though he took a conveyance, the 1st defendant remained the 
owner of.the property. The Courts below have also held 
disbelieving the plaintiff himself on this point, that he was 
induced to purchase the property by his conduct on the part of 
the 2nd defendant. I agree with this conclusion. Can the 
2nd defendant now turn. round and say that he was on the date 
of the sale to the plaintiff, the owner of the property ? I think 
not. In Sarat Sunder Dey v. Gopal Chunder Laha (1), their 
Lordships of the Judicial -Committee made the following 
observations i 

“What the Law and the Indian Statute mainly regard is the position 
cf the person who was induced to act ; and the principle on which the law and 
the statute rest is that it would be most inequitable and unjust to him 
that if another by a representatiol made, or by conduct amounting to a repre- 
sentation, has ‘induced him to act as he would not otherwise have done, the 
person who made the representation’ should be allowed to deny or repudiate the 
effect of his former statement, to the Jose and injury of the. person who acted 
oa it.” 

Their Lordships quote the following passage from the 
judgment of Lord Chancellor Campbell in the case of Cairn- 
cross v. Lorrimer (2) 1. 

“The doctrine will apply, which is to be found, I believe, in the lawa 
of all civilised nations, that if a man either by words or by conduct has intimated 
that he consents to an act which has been done, and that he will offer no opposi- 
tion to it, although it could not have been lawfully done without his consent, 
and he thereby induces others to do that from which they otherwise might have 
abstained, he cannot question the legality of the act he had so sanctioned, to 


the prejudice of ‘those who have so given faith to dhis words or to the fair 
inference to be drawn from his conduct.” 


Their Lordships also held that the terms of S. 115 of the 
Indian Evidence Act did not enact as law in India anything 
different from the law of England on the subject of estoppel. 


a a eg Mate Ne Nea 
I. (1892) IL R 20 C 296 (PC). a. (1860) 3 Macq. H L C 829. 
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I am clearly of the opinion that the 2nd defendant cannot 
he allowed to deny that the 1st defendant was the owner of 
the property and was competent to dispose of it [I may 
observe that we are not concerned with the 7th defendant who 
does not put forward any claim. 

For the appellant, it was strenuously argued that to vive 
effect to the doctrine of estoppel would be tantamount to 
abrogating S. 92 of the Indian Evidence Act. I cannot follow 
this argument. I am not asked to admit evidence of any subse- 
quent agreement to rescind the original sale. Under S. 92 the 
existence of such agreement cannot be proved.. The question 
would arise in this way under that section. ` If the 2nd defend- 
ant proves by the production of the sale-deed that he is the 
owner of the property, no evidence can be given of a subse- 
quent oral agreement on his part to rescind the sale. But, in 
the present case, the plaintiff does not rely upon any subsequent 
agreement. What he says in effect is, the 2nd defendant's 
conduct amounted to a certain representation and he acted upon 
it. Did he or did he not make that representation? That 
is the point to be decided. If he did make the representation 
and the plaintiff was misled by it and acted upon it, estoppel can 
be successfully pleaded. The Court is not called on to 
look at the conveyance in favour of the 2nd defendant at all. 
It is not in the least degree concerned with it. Neither is it 
necessary to look at the sale-deed nor to admit evidence of an 
agreement to rescind the sale. In fact the issue which the 
Court will have to decide is whether or not a representation 
was made. Consideration pertaining to the sale deed are 
extraneous to this issue. Until the question of estoppel is 
decided against the plaintiff, there will arise no occasion to con- 
sider the applicability of S. 92 of the Indian Evidence Act. T 
find absolutely no conflict between Ss. 92 and 115. The case 
in Pichammal v. Ponnambala Bhattar (3) cited by the appel- 
lant’s learned vakil is distinguishable and the observations re- 
lied on are obiter. ‘There is another way of looking at the 
question. When a party seeks to give evidence of a subse- 
quent oral agreement modifying the terms of theewritten grant, 
he puts forward that agreement as true and relies upon the 
truth of that-agreement. In the case of an estoppel, the party 
who pleads.it does not profess to show that the representation 
made is true. On the contrary his case very probably is that 





$. (1912) 15 TC 326, 
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the representation is false but that the person who made tt 

should not be allowed to show that it is false. Ss. 92 and 

1:15 deal with two entirely different topics and I am unable to 

discover any conflict between the two. 


In dealing with the question whether a transaction amount- 
ed to a sale or a mortgage, Melvill, J., in the course of his 
judgment in Baksy Lakshman v. Govinda Kanji (4) observed 
thus Sine j 

“If the holder of an absolute bill of sale were not only to allow the 
vendor to remain: in possession, but were to take interest from him on the 
alleged purchase-money, or allow him to go on improving the property, I con- 
ceive that any Court would hold that the so-called/vendee was estopped from 
endorsing his bill of sale. The answer to him would be, not that his conduct 
was evidence of an oral agreement converting the sale into a mortgage, but that, 
whether there has been such an agreement or not, he had by his conduct led the 
defendant to believe that he would treat the transaction as a mortgage, and that, 
on the strength af much belief, the defendant had been induced to pay money 
which he would not otherwise have paid, and that under such circumstances the 
plaintiff was estopped from denying that the original transaction wae one of 
mortgage. In such a case it is clear that evidence of conduct would be strictly 


‘admissible under 'S. 115 of the Indian Evidence Act.” 


It has been suggested by the appellant's vakil that the view 
of Melvill, J., was overruled in Maung Kym v. Ma Shwe 
La (5), and that therefore the passage extracted above from 
his judgment cannot be taken as stating the law correctly. What- 
ever may be the later view of the law on the point expressly 


‘decided by Melvill, J., I cannot agree that the particular pass- 


age referred’ to shave. dois not correctly state the rule of 
estoppel. 

I am clearly, therefore, of the opinion that the plaintiff 
must succeed on the question of estoppel. 

The case may be considered from still another point of 
view. The 2nd defendant’s conveyance was executed on the 
ist of August, 1919, but was not immediately regis- 
tered. Misled by the conduct of the 2nd deféndant, 
(conduct to which I have already referred), the plaintiff 
himself took a sale-deed on the roth September and got it 
registered on the 11th. The 2nd defendant ignoring what 
had happenetl and with the fraudulent object of enforcing the 
sale in his own favour, then presented his conveyance for regis- 
tration on the 13th of September and got it registered on the 
20th of October. The effect’ of registration is to confer 
validity on the document from the date of its execution. ls 





4 (1880) TL R4B 394 5 (1917) TER 45 C ga0:33 ML J 648 (PC), 
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the 2nd defendant then to be allowed to rely upon his own 
fraudulent conduct to give his conveyance preference over the 
sale deed of the plaintif executed later but registered earlier ? 
For this reason also, the plaintif is entitled to succeed. 

There is just a minor point which has been raised by the 
appellant and relates to the discussion of the Issue III in the 
Munsif’s judgment. The and defendant admittedly paid 
Rs. 350 and he will be entitled to that sum. Rs. 350 will be 
accordingly substituted for Rs. 227-3-7. The judgment of 
the Lower Appellate Court will be modified to that extent. 
The Second Appeal in other respects fails and subject to the 
modification above is dismissed with costs. 

This Second Appeal having been posted again to be 
spoken to this day the Court delivered the following 

JUDGMENT :__The Second Appeal is now posted for being 
spoken to. ‘There is no objection to the Second Appeal being 
dismissed without any reservation of the nature contained in 
the last paragraph of my judgment. 

The Second Appeal is therefore dismissed with costs. 

A. S. V. Appeal dismissed 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -_Mr. JUSTICE VENKATASUBBA RAO AND 
Mr. Justice MADHAVAN NAIR. | 
Vuppulury Somasundaram ... Appellant* (Appellant in 
Second Appeal No. 693 of 1921 
on the file of the High Court... 


Plaintif ) 
v 
Bhimisetti Kondayya ... Respondent (Respondent in 
do._Defendant). 


Execution sale—Purchaser’s title te property purchased at—Judgment-debler's 
right to dispute, en the ground that the property was ai that date inalienable— 
Judgment-debter aware of attachment and sale but not objecting to same—Right 
le dispute tule sabsequently—Order confirming sale—E fect. 

P, the owner of an unenfranchised inam, mortgaged it to the defendant 
The inam, which was even then unenfranchised, was subsequently sold in exe- 
cution of a money decree obtained against P, and was purchased HY the plaintiff's 
vendor. The inam was subsequently enfranchised, and, after its enfranchise- 
ment, was sold by P to the defendant. 

In a svit by the plaintiff to redeem the mortgage in favour of the defend- 
ant, the latter pleaded that, as the property was inalienable on the date of the 
Court sale at which the plaintifPs vendor purchased, plaintifs vendor and 
Pee ee NENA E STE ea OE SO ey EEC Ney Red Tes ND 
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a 
plaintiff acquired no valid title to the property which entitled plaintiff to re- 
deem the suit mortgage. P had notice of the execution proceedings which 
culminated in the Court sale at which the plaintiffs vendor purchased, and, 


though P had an opportunity to object to the attachment and the sale, he did 
not do so. 


Held, that P and his representative, the defendant, were precluded from 
conténding that the property was at the date of the Court sale inalienable, and 
that plaintiff acquired no valid title to the property by means of: fuch sale, 


The effect of the order confirming the Court sale was that the property could 
be mid. And P, having been a party to the order confirming the sale, the 
order is binding on him, and it must be deemed that there is an adjudication 
that the property can be sold, 

Appeal under cl. 15 of the Letters Patent against the 
judgment of Mr. Justice Krishnan, dated 18th February, 1924, 
in Second Appeal No. 693 of 1921 on the file of the High 
Court, preferred against the decree of the District Court of 
Vizagapatam in A. S. No. 469 of 1918, presented against the 
decree of the Court of the District Munsif of Yellamanchilli 
in O. S. No. 244 of 1917. 

C. Rama Rao for appellant. 

K. Venkatarama Raju for respondent. 

The Court delivered the following 


JUDGMENTS :_Venkatasubba Rao, J. -_This is a Letters 
Patent Appeal from the judgment of Krishnan, J. I shail 
briefly state the facts before discussing the question of law that 
arises. Perumal was the owner of the property and he mort- 
gaged it to the defendant. It was then an unenfranchised 
inam. In execution of a money decree obtained against 
Perumal the property was subsequently sold in. Court auction. 
Even then it was an unenfranchised inam. The plaintifs 
vendor became the purchaser at the Court sale. 


This suit has been instituted to redeem the mortgage in 
fayour of the defendant. The defence is that the sale conveys 
to the plaintiff no title, the property having been inalienable. 
The defendant has had to concede that on this hypothesis the 
mortgage in his favour is also invalid. He, however, relies 
upon a sale made to him of the property by Perumal subsequent 
to the enfranchisement of the property. , 


These facts cannot be disputed : first, the property was 
inalienable on the date of the Court sale and consequently no 
valid title passed to the plaintiff ; secondly, by reason of the 
subsequent enfranchisement, Perumal acquired a right which 


could be transferred and the defendant, having then purchased 


` 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 404 


the propery from the owner, acquired a good title. Krishnan, J, 
relying on these facts has dismissed the plaintif’s suit. 
In my opinion, the question is not what are the true facts, but 
what is the effect of the Court sale; in other words, can Perumal 
or the defendant who claims through him plead that the pro- 
perty was in fact inalienable on the date of the Court sale ? 
If Perumal is precluded from pleading that the land was 
inalienable, the defendant who claims through him is equally 
barred. | 

It was not disputed before Krishnan, J., that Perumal, 
the judgment-debtor, was aware of the execution proceedings 
that culminated in the sale and the argument apparently pro- 
ceeded on the footing that though he had knowledge, he did 
not object to the attachment and sale. The plaintiff’s learned 
vakil before us suggested that as a matter of fact Perumal put 
in a petition objecting to the sale and that his objection was 
overruled by the executing Court which thereafter 
ordered the sale of the property. The petition 
of Perumal and the order made thereon were notre- 
lied on in any of the Lower Courts or before Krishnan, J. 
We did not think it necessary to decide whether this additional 
evidence should be received or not ; for, in our opinion, it 
is immaterial whether an objection was put forward which was 


overruled or whether the judgment-debtor having knowledge 


of the proceedings refrained from objecting. I therefore 
proceed to deal with the case on the footing that Perumal had 
notice of the proceedings and had’ an opportunity to object to 
the attachment but did not put forward any objection. 

The Court sale was held on the assumption that the pro- 
perty could be sold. Is Perumal or his representative, the 
defendant, now to be permitted to show that this assumption 
was wrong and that in fact the property was inalienable ? In 
my opinion there is a preponderance of authority in favour of 
the position that he ought not to be so permitted. 

The first case I shall refer to is Sheikh Murullah v. Sheikh 
Burullah (1). In execution of a decree against the defend- 
ant, his property was sold and a stranger became the purchaser. 


The latter transferted his right to the plaintiff and-he brought 


the suit for possession. The defendant raised the objection that 
the holding was non-transferable by custom and the sale was 


therefore bad. Mitra, J. held that the defendant could 
1, (1903-5) 9 C W N 972, 
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have objected to the attachment under S. 244 and he not having 
done so, was precluded from resisting the purchaser after con- 
firmation of the sale. The learned Judge observes: “As 
between the purchaser and himself (the defendant) the title 
to the property vested in the purchaser on the confirmation of 


sale.” Mitra, J. lays emphasis on this aspect, namely, whe- | 


ther the judgment-debtor had knowledge of the execution pro- 
ceedings that culminated in the sale. If he had, he would be 
concluded by the order confirming the sale. If he did not 
have knowledge, it would be open to him to object to the sale 
in subsequent proceedings. Mitra, J. refers to Bhiram Ali 
Shaik Shikdar v. Gopi Kanth Shaha (2), where what was 
apparently a contrary view was taken, namely, that the defend- 
ant could resist a purchaser although he had not objected to 
the attachment under S. 244. This case was distinguished on 
the ground that no question was raised in it as to the effect of 
the knowledge on the part of the defendant of the execution 
proceedings leading to the sale. In Durga Charan Mandal v. 
Kali Prasanna Sarkar (3), referred to with approval by 
Mitra, J., the learned Judges were of opinion that knowledge 
on the part of the debtor was decisive of the question. To 
quote theif words: “ If this question (whether the judgment- 
debtors were aware of the proceedings or not) be answered in 
the affirmative, then we are clearly of opinion that it is not 
open to them now to question the propriety of the sale that 
has already taken place.” The view of Mitra, J., was afirm- 
ed in Letters Patent Appeal by Maclean, C. J., and Pargiter, J., 
who expressly followed Durga Charan Mandal v. Kali Prasan- 
na Sarkar (3). 

This point was again considered in Dwarkanath Pa! v. 
Tarini Sankar Ray (4). The facts were similar to those in 
Sheikh Murullah v. Sheik Burullah (1) and the learned 
Judges accepting the law as laid down by Mitra, J., express the 
view that Bhiram Ali Shaik Shikdar v. Gopi Kanth Shaha(2) 
had been sufficiently dealt with by that learned Judge in his 
judgment. 


Lala Ran v. Thakur Praséd (5) is also a direct authority 


on the point. The facts are again similat to those in Sheikh 
Murullah v. Sheik Burullah (1) and the same view of the 


1. (1903-5) 9 CW N ya. S 2 (1897) ILR 4 C 355 
3. (1899) IL R 26 C yay, 4 (1907) ILR 34 C 199. 
g. (1918) TL R40 A 680, 
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‘ 
law was again taken. Tht principle is stated thus :—" As 
between him (the judgment-debtor) and the auction purchaser 
the sale has become conclusive and the auction purchaser has 
acquired a vested interest in the property sold.” Here again 
the learned Judges advert to the fact that the judgment-debtor 
was aware of the execution proceedings and did not object. 


The ‘principle underlying these four cases, namely, 
Durga Charan Mandal v. Kali Prasanna Sarkar (3), Sheth 
Murullah v. Sheikh Burullah (1), Dwarkanath Pal v. Tarini 
Sankar Ray (4) and Lala Ram v. Thakur Prasad (5) 
I may state thus : Under O. 21, R. 92, Civil Procedure Code, 
where no application is made to set aside a sale or where such 
application is made and disallowed, the Court is bound to 
make an order confirming the sale and it thereupon becomes 
absolute. Under S. 65 where property is sold in execution of 
a decree and the sale has become absolute, the property vested 
in the purchaser. If the judgment-debtor objects under S. 47 
to the sale and his objection is overruled he is bound by the 
decision of the executing Court. If being aware of the exe- 
cution proceedings and having an opportunity to object, he 
fails to do so, he is likewise bound by the order confirming the 
sale, in other words, he is, in effect, in either case a party to 
the order by which the sale is confirmed equally with the 
auction purchaser, and he cannot get behind it. 


In my opinion, this is the right principle and I am pre- 
pared to follow the four cases mentioned above. 


I have dealt with cases from which a definite principle is 
deducible. ‘There are some other rulings which also negative 
the right of the judgment-debtor but which state the principle 
differently. Before discussing these cases, I may refer to 
Pandurang Balaji v. Krishnaji Govind (6), which is identical 
with the four cases cited above excepting that it makes no refer- 
ence to the knowledge or want of knowledge on the part of 
the judgment-debtor although it decided that he was barred 
from contending in the suit that the sale was bad. 


In Gokulsingh Bhikaram v. Kisen Singh (7) the plaintiff 
was the purchaser at the Court-sale and the defendants were 
the judgment-debtors in the previous suit. They had not 


1. (1903-5) 9 CW N oza. 3. (1899) IL R 26 C zan. - 
4 (1907) I L R 34 C 199. 5. (1918) ILR 40 A 680. 
6 (1903) IL R 28 B 125. 7. (1910) ILR 44 B 546, 
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objected in the execution proceddings to the aachwa and 
sale. Could they now object ? It was held, a could not. 
The reason is given thus :— 

“Though an auction-purchaser at a Court-male in execution of a decree 
is not a party to the suit in which the decree was pased and though he is not 
a representative of either the decree-holder or the judgment-debtor for the 
purposes of S. 244, yet if the question raised by the judgment-debtor as to the 
legality of the Court-sale is virtually one between the parties to the sult, and 
it in the decision and result of that question the auction-purchaser is interested, 
the judgment-debtor ought not to be allowed to attack the sale in 2 suit.” 

The learned Judges seem to think that the result of set- 
ting aside the sale would affect a party to the previous suit and 
the question was thus one virtually between the parties to that 
suit and ought to be decided under S. ag (See p. 552 last 
sentence). 

In Nadamuni N arayana Aiyangar v. Veerabhadra 
Pilla; (8) the plaintiff was the judgment-debtor in the previous 
suit. He sued to get the sale held in execution of the decree 
against him, annulled. Wallis, J., as he then was, observes 
that the plaintiff is barred from bringing the suit not by reason 
of S. 244 but by reason of general grounds of policy which 
underlie that section. Krishnaswami Aiyar, J. states the prin- 
ciple in a different way, for, according to him, the only mode 
in which the sale can be impeached is by an application to the 


. executing Court to set aside the sale. In his opinion, unless 


a sale is set aside in the proceedings between the parties, the 
suit against the purchaser is not maintainable. With great 
respect, I am unable to understand the ground of the decision 
of Krishnaswami Aiyar, J. 


It is, however, unnecessary to pursue this point further, 
as, in my opinion, as I have stated the right-principle is that 
which underlies the decision in Sheikh Murullah v. Sheikh 
Burullah (1) and the other three cases which I have mentioned 
above. 

— In Verkataramanachariar v. Megnakshisundaram 
Aiyar (9) a Bench of this Court approve of Bhiram Ait 
Shaik Shikdar v. Gopi Kanth Shaha (2). But I am not pre- 
pared to say that the learned Judges håve taken a different 
view from that taken in the later Calcutta cases to which 1 
have referred. In my opinion, it must be taken that Bhiram 


n (1903-3) 9 C W N 972. a (1897) ILR 4 C 355. 
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‘Ali Shaik Shtkdar v. Gopi Kanth Shaha (2). was understood 
by this Bench in the way it was by Mitra, J., in Sheikh Murul- 
lah v. Sheikh Burullah (1). 


It was strenuously contended by the learned vakil for the 
respondent that whereas the judgment-debtor as a plaintiff 
cannot impeach the sale, he may as a defendant resist the suit. 
This distiriction is artificial and I can find no justification for 
it. The case that was most relied on for this proposition 
Bhiram Ali Shaik Shikdar v. Gopi Kanth Shaha (2) cannot 
any longer be regarded an authority in support of it. It is 
true that Miller, J., in Thathu Naick v. Kondu Reddi (10) 
accepts this proposition, but on the facts of the case his obser- 
vations seem to be obiter, for, Sankaran Nair, J., the third 
Judge to whom the case was referred, ona difference of opinion 
between Miller and Abdur Rahim, JJ., points out at p. 252 
that the judgment-debtors were not aware before the confirma- 
tion of the sale of the facts which were sought to be relied on 
to invalidate the sale. There is nothing in this case to suggest 
that the principle on which Sheikh Murullah v. Sheikh Burul- 
lah (1) rests 1s not sound. 


It was next contended that the sale of an unenfranchised 
inam is absolutely void and the plaintiff’s suit should on that 
ground be dismissed. I cannot follow this contention. As 
I have said, we are not here concerned with the true facts of 
the case but only with the result of certain proceedings. Is 
the defendant to be permitted to plead that the land was in- 
alienable at the time of the Court-sale ? The effect of the 
order confirming the sale is that the land can be alienated. The 
order is conclusive, and it must be deemed that there is an 
adjudication that the property can be sold. In this view, it 
is unnecessary to consider Raja of Vizianagram v. Danti- 
vada Chelliak (11), Sannamma v. Radhabhayi (12), Naza- 
bari Sahu v. Stva Korithan Naidu (13) and other cases cited 
on this point. 

The appeal must therefore be allowed. 

According to our judgment the plaintiff has become the 
owner of the propesty and this assumes that the defendant is 
not. The District Munsif though purporting to decide 
Issue I has really decided Issue II. We have now reversed 
1 (1903-5) 9 CW N 972. 2 (1897) ILR 4 C 355. 


10. (1908) ILR 32 M 2. rr. (1904) TL Ra8 M 84:14 ML J 468. 
1 (1917) TL R41 M418:34 ML J17 (FB). 1g. (1913) M W N 415. 
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his decision,on that Issue. Issues I, II and IV remain. to 
be decided. . The decision on the first issue"is reversed and the 
suit is remanded to the District Munsif’s Court for disposal in 
regard to-the other. Issues.. - [he.defendant will pay the costs 
incurred by the plaintiff in the first Court, the Lower pears 
Court and in this. Court. , 


~ There will be refund of Court-fee on the E 
of: ‘appeal i in this Court and in the Lower Appellate Court. 


` Madhavan Nair, J. :—I have had the advantage of read- 
ing the judgment of my learned brother with which I agree. 
The: facts of the case have been clearly stated in that judg- ` 
ment and they need not be re-stated here. The plaintiff is a 
transferee from the auction purchaser and his suit is to redeem 
a mortgage held by the defendant and subject to which the pro- 
perty was sold at the auction. The defendant pleads that the 
property being an inam land is inalienable and therefore the 
sale conveyed no title to the auction-purchaser and further, that 
subsequent to the auction sale the land was enfranchised by 
the Government in the name of the judgment-debtor, Perumal, 
and that he is now holding it as the purchaser from the said 
Perumal. The question for decision arising in these circum- 
stances is whether it is now open to the defendant 
to put forward these pleas by way of resistance to the plaintiff's 
suit for redemption. It may be stated at the very outset that 
arguments have proceeded on the assumption that for the pur- 
poses of this case the defendant may be taken to represent 
Perumal, the judgment-debtor, and that he claims through him. 
It has also been assumed throughout the arguments that Perù- 
mal was-aware of the execution proceedings and did not object 
to the same. ' ‘It has also’not been disputed that the defendant 
himself during the course of the execution proceedings put for- 
ward his mortgage interest and that the property was ordered 
to be’sold subject to such interest. 


The auction sale was held.on the assumption that the pro- 
perty sold was alienable. Is it now open to Perumal or the 
defendant to plead that the property is inalienable ? In my 
opinion the decision in Lala Ram v. Thakur Prasad (5), 
Dwarkanath Pal v. Tarini Sankar Ray (4) and Pandurang 
Balaji v. Krishnaji Govind (6) conclusively show that it is not 


4. (1907) ILR 34 C 199. 5. (1918) I L R 40 A 680, 
6. (1903) I L R 28 B ras. 
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open to ‘him to.raise these contéhtions now.’ In Lala Ram-v. 
Thakur Prasad: (5) a house was.sold.by auction in execution 
of a decree obtained against the defendant in the case and was 
purchased ‘bythe plaintiff. When he failed to get actual pos- 
session, he’ instituted a suit for:its recovery, but his.claim was 
contended on the ground that the house was not liable to'sale 
in yiew of the provisions of S. 60 (¢)-.of the Code of Civil Pro- 
cedure. The learned Judges held in the case that “ after that 
sale.and confirmation of sale, it was not open to the defendant 
at this: stage to’ question the validity of the sale and the title 
which; the plaintif -had acquired under it.” In the course of 
Car judgment, the learned: Judges observe as follows 2. 


ji ‘Under 0O. ary. R 93, after a sale has taken place and has been con-` 


firired i the ‘auction-purchaser acquires a title to the property. In the present 
instance jo objectioh to the sale was raised before it took place or at any time. 
It is‘not suggested in the pleadings that the defendant-judgment-debtor was not 
aware -of the execution proctedings’’ As between him and thè auction-purchaser 
the sale has become conclusive:and the ‘ruction-purchaser has-acquired a vested 
Interest in the property m0ld................ In.the present case no objection 
having been taken and the sale having become conclualve as between the patties, 
it ia not open, in’our opinion, to the defendant after the laps of so- -mahy years 
fronr'the date of the sale to contend. thet the' sale ought never ‘to have. taida 
place and SA no title to the purchaser.” sors 


This view is stipported by the decision in Dwarkanath 


Pal v. Tarini Sankar Ray (4). In overruling the contention. 


similar to the one raised inthe present case the learned Judges 
in that case refer with approval to the opinion ‘of Mr. Justicc 
Mitra in Skrik Murullah v. Sheik Burullah (1) to the effect 
that “after a judgment-debtor, with a full knowledge of the 
, execution proceedings and full opportunity of raising an objec- 
tion to the effect that the holding was an occupancy: holding 


and non-transferable, had failed to raise that objection, at the . 


time, of the sale; it was not competent to him to resist the.pur- 
chaser after the.confirmation of the.sale‘and that as between 


the purchaser and the judgment-debtor the title to the property. | 


vested in. the purchaser on the confirmation of the sale.” The 


apparently contrary opinion expressed inBhiram Ali Shaik Shik- 
dar v. Gopi Kanth Shaha ( 2) i in favour of the view that the de- 


fendant could resist the auction purchaser's suit though he did 
not object’ to the attachment and sale had been sufficiently’ ex- 
plained in the case in Sheik Murullah v. Sheik Burullak (1) 


re (r1904-5)..9 C W N' 972. ; 2. (1897) LL Rag C 855. 
4. (1907) TDL R94.C 199.. & (1918) TL R 40 A 680. 
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which has been referred to in Dwarkanath Pal v. Tarini Sankar 


Ray (4). The decision in Bhiram Ali Shaik Shikdar v. 


Gopi Kanth Shaha (2) has no doubt been mentioned with 
approval in two Madras cases, viz., Venkataramanachariar v. 
Meenakshisundaram Aiyar (9) and Thathy Naik v. Kondu 
Reddi (10), but as has been clearly pointed out in my learned 
brother’s judgment there is nothing in these cases to suggest 
that the “ principle on which Sheik Murullah v. Sheik Burul- 
lah (1) rests is not sound.” The decision in: Pandurang 


‘Balaji v. Krishnaji Govind (6) also supports the view put for- 


ward on behalf of the appellant. Applying the prina- 
ple laid down in these cases, it follows that the defendant must 
be considered to be bound by the order confirming the sale ip 
favour of the auction-purchaser and that it is now open to him 
to question the validity of the Court-sale in the present case. 

- The above conclusion is supported also by the decisions in 
Gokulsingh Bhikaram v. Kisen Singh (7) and Nedamuni 
Narayana Aiyangar v. Veerabhadra Pillai (8) which state 
that principle in a slightly different way. In Gokulsingh 
Bhikaram v. Kisen Singh (7) it was held that the judgment- 
debtors who had not objected in the course of execution to at- 
tachment and sale of the suit properties could not afterwards 
question the validity of the sale in a suit instituted by the 
auction-purchaser. The learned Judges observe thus = 


. “Though an auction-purchaser at a Court-sale in execution of a decree © 
is not a party to the suit in which the decree was passed and though he is not 
3 representative of either the decree-holder or the judgment-debtor for the pur- 
posa of 8. 244, yet if the question raised by the judgment-debtor as to the 
legality of the Court-sale is virtually one between the parties to the suit, and if in 
the decision and result of that question the auction-purchaser is interested, the 
judgment-debtor ought not to be allowed to attack the’ sale in a suit.” 


In Nadamuni Narayana Aiyangar v. Veerabhadra Pillai(8) 
the plaintif (who represented the judgment-debtor in the prior 
suit) sued to set aside the sale of a temple office which was 
made in execution proceedings in favour of the defendant- 
auction-purchaser. It was held by Wallis, J., that he was 
precluded from ‘bringing the suit by reason of “ the general in- 
tention of legislature ” as manifested in S. 244. The same 





r (19035) 9 C WN ya. a (1897) I L R ay C 455. 

4 1907) ILR 34 C 199. 6. (1903) I LR 28 B 125. 
7. (1910) IL R 34 B 546, 

bz <8. (190) ILR 94 M 417: 21 MLJ 928. 
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conclusion was arrived at by Krishnaswami Aiyar,- J., who 
states the principle thus: “ The auction-purchaser derives 
his rights from the sale which the party to the execution pro- 
ceeding should not be permitted to impeach except by applica- 
tion to the executing Court. ” It seems to me that in all the 
above decisions which we have examined the learned Judges 
‘give effect te the broad principle that the proper place to raise 
objections to attachment and sale is the executing Court and 
that the judgment-debtor who has had notice of the execution 
proceedings must be deemed to be bound by the order passed in 
such proceedings confirming the sale in favour of the auction- 
purchaser. As already pointed out it follows therefore ‘that 
the defendant is now precluded from raising his present con- 
tentions. 

In the view it is not open to the defendant to plead that 
the suit land is inalienable inasmuch as he is bound by the 
order confirming the sale which amounts to an adjudication 
that the land can be sold, the question whether the sale of an 
unenfranchised inarn is absolutely void does not strictly arise in 
this case and the decisions cited in support of that contention, 
viz., Raja of Vizianagram v. Danttvada Chelliah (11), 
namma v. Radhabayi (12), Nazabari Sahu v. Siva Korithan 
Naidu (13) need not therefore be considered. 

In the result, I agree that the decision of Krishnan, J.. 
should be set aside and the case should be remanded to the 
Lower Court for disposal as pointed out by my learned brother. 
The defendants will pay the costs of the plaintiff up to date. 


A. S. V. Decree set aside : Case remanded. 





IN THE HicH COURT OF JUDICATURE AT MADRAS. | 


. PRESENT :. Mr. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JUSTICE KRISHNAN. : 


Angamuthu Mudaliar’ . Appellant* (Plaintif) 


v. 
Ratna Mudaliar and others . Respondents (Defendants) 


Partition Act (IF of 1895), Ss. 2 and s—Sxit fer partition—Conseni order 
directing sale—Subsequent application claiming to buy properly at a valuation— 
S. 3 if applies to the case—* Such shareholders ”—M eaming of. 


+O 8 A No. sar of 1922. asrd March, 1935. 
Il. (1904) IL Ria8 M 84: 14 ML J 468. 
2 (1917) [TL Razr M48: 34 ML J 17 (E B). 
13. (1913) MWN 45. 
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. In a suit for partition among thd co-parceners ina joint Hindy family, a consent 
ordet was passed that the property 'in the suit, a house, should be sold under 
the Partition Act. “The plaintiff thereafter applied under S. $ of the Act 
claiming to buy the ‘property at a valuation fixed by the Court. Held, $. 4 
cannot be applied’ after the Court had already directed a sale’ The ‘proper 
time to apply under §, 3 is before the Court makes an order under 8.'a and 
after the request had been made by one of the parties that the property should 
be sold. The words “such shareholders”, occurring in the letter part of &. 3 (1) 
mast necessarily mean the shareholder who applied for leave to buy. 

_ On appeal, from the order of the Hon’ble Mr. Justice 
Coutts. Trotter, dated 2nd October, 1922, and passed in the 
exercise of ‘the Ordinary Origina} Civil Jurisdiction of the 
High Court in C, $; No. 750 of 1919. 7 a 


. K. Jagannadha Atyar for appellant. > . 
V. 8. Govindachari for respondents. 


The judgment of the Court was delivered by 


Krishnan, J. :__This is an appeal against an order passed 
under the Partition Act IV of 1893. The plaintiff, who is the 
appellant before us, one of the co-parceners of a family 
consisting of three co-parceners, brought a partition suit for his 
share. When.the decree was passed in that suit we find an order 
passed by the learned trial Judge by consent, of parties that 
the property in suit, a house, should be sold under the Partition 
Act unless the Official Referee found it convenient to divide it 
by metes and bounds. This was aconsent order. The Off- 
cial. Referee afterwards found that it was not convenient to 
divide the house into two halves and give one half share to the 
plaintiff and the other half to the defendants. It was there- 
fore decided to sell the property under the Partition Act, but 
in the order made for this purpose; the learned Judge, Coutts 
Trotter; J., did not make it clear under what section of the 
Partition Act the sale was to take place. “An application was 
subsequently made by the plaintiff under S. 3 of the Partition 
Act claiming to buy the property at a valuation fixed by the 
Court. This was disallowed by Coutts Trotter, J., but, on 
appeal, to the Appellate Court, the late learned Chief Justice 
Sir Walter Salis Schwabe and Wallace, J., reversed that order 
and s sent the case back to be disposed of according to law. In 
remanding the case they did not order tHat action should be 
taken under S. 3 of the Partition Act but simply directed that 
the case must be disposed of according to. law. 


It is clear to our minds that S. 3 of the Partition Act can- 
not be applied after the Court had‘already directed a sale 
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andin this case the sale was with the consent of all parties. 
The sale which was directed Was a sale under. -S..2 


of the Partition Act. .S. 3 begins by saying, “ If, in any case 
where the Court is requested under the last foregoing section to 
direct a sale, any other shareholder applies for leave to buy at 
a valuation the share or the shares of the party or parties 
asking for-a sale, the Court shall order a valuation.” „It seems 
ta us, therefore, that the proper time to apply. gader S. 3 is he- 
foré a Court makes an order under S. 2, and after the request 
had been made by one of the parties that the property should 
be sold. © Unless we construe the two sections in this manne? 
there will be much diffculty in applying them. ,Once a final 
order is made’ as. between. the parties that the property should 
be sold under S. 2 and that means a sale open to the public 
when anybody might bid for the property unless it is expressly 
restricted to be between the parties only no order can be made 
under S. 3, as it is too late then to apply under ‘that section. 
S. 3 contemplates that, when the application is made by ‘one 
of the parties to direct a sale of the property and before the 


Court makes the order, any’ other party who is entitled to a 


share 1 in the property may at once apply for leave to buy at a 
valuation and when such an application is made, the Court is 
bound under the section to direct a valuation of the share of the 


party asking for sale and to find out what its proper value is,’ 


and the party who has offered to buy is entitled to buy that 
share at that valuation. If he fails to do so, his application 
would be dismissed and he will be made responsible for costs 
under cl. (3) of S. 3. Clause (2) provides for more than 
one party applying at the same time for leave to 
buy as provided in sub-section (1) of cl. (3)... There 
is’ no difficulty in construing the section in this yman- 


ner. We are not able .to agree with the construc. 


tion put on S.'3 by Coutts Trotter, J., where he says 
that when an application is made for buying by one of the 
shareholders, any shareholder can ask that the property should 
be sold to him at the valuation arrived at; if that view is taken, 
therc will be no end of trouble between competing share- 


holders. It is clear that the shareholder who offers to’ buy, 


and at whose instance the valuation is made by the Court is 
the person who is entitled to buy. The words “ such share- 
hoiders ” occurring in the latter part of cl. (1) of the section 
must nccessatily mean the shareholder who applied for leave 
to buy. In this case S. 3 does not apply. Fhe parties have 
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already agreed that the properties should be sold under S. 2 
and that consent has not been set aside by any order and is 
still ‘in force. 


One further difficulty in applying S. 3 in this case is that 


‘it is not shown that the defendant applied for the sale, for it 


is only then that his share can be valued and dealt with under 
S: 3. The fact seems to be that both parties were present at 
the time when the decree was passed and agreed to the sale 
being ordered and neither party actually made the application 
for sale. In these circumstances we direct that the property 
be sold by public auction under S. 2 of the Partition Act. Both 
parties will be at liberty to bid and set off their respective 
shares if they become purchasers. The public will also have 
a right to bid at the auction. 


It was argued that the plaintiff should he compelled to 
adhere to the bid that he made once before to the Official 
Referee of Rs. 10,000 for this property ; but we think that 
that cannot be insisted upon, because the bid was made when 
it was not clear as to what the rights of the parties were. 


The decree will be modified as above stated and the case 
will go back to the Official Referee for disposal in the light of 
the above observations. The appellant will pay to the res- 
pondent half of the taxed costs. 

ES Vs | Decree modified. 


(rma me tnt 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT : Mr. JUSTICE KUMARASWAMI SASTRI AND 
Mr. Justice KRISHNAN. 
P. M. A. M: Ramaswami Chettiar (minor) 
by next friend, the 2nd appellant 
and others ... Appellants™ (Defendants) 


v. 
Lodd Govindoss Krishnadoss Varu.. . Respondent (Plaintiff). 


Evidence AdAS. 92—Deed—Recital of comsideration—Oral evidence to shox 
it to be rucoryect—If admissible—Opposite party if can let in oral evidence as to 
arcumstences in which recital wes made. 

Where there is a recital in a document of the payment of a certain sum of 
money as consideration, oral evidence is admissible to prove that the recital is 


— 


_ *Ọ. 8. Appeal No. 31 of 1925. agth April, 1925. 
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incorrect as a matter of fact. Suchia recital being only an averment of faa, 
S. 92 of the Evidence Act does not bar oral evidence being let in to prove it 
to be wrong. In such a case, the other party must aleo be allowed to let in 
oral evidence to prove that the recital is not incorrect, but was deliberately 
put in and for the purpose of proving it, he must be allowed to prove what the 
real consideration was. §. 92 does not in any way bar sach proof, for the proof 
is adduced not for the purpose of varying or altering any term of the written 
contract, but only to show that the recital in the deed'is correct. Sak Lal Chand 
v. Indarjit, (1900) I L R 22 A 370 (PC) ; Chuami Bibi v. Basasii Bibi, (1914) 
IL R36 A 537 followed ` 

Quaere: Whether the ruling in Adityam Aizar v. Ramakrishna Atyar, 
(1913) IL R 38 M 5x4 can be supported in the face of the ruling of the Privy 
Council in Hanif-un-uissa v. Fais-un-nissa, (1911) IL R gs A 340 (P C)? 


On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Srinivasa Aiyangar, dated 3rd March, 1925, and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 722 of 1920. 


A. Krishnaswami Aiyar, A. Ramachandra Atyar and 
N. Chandrasekhara Aiyar for appellants. : 


Y. Radhkakrishnayya for respondent. 
The Court delivered the following 


JUDGMENTS :. Krishnan, J. : This suit has been dis- 
posed of by the learned Trial Judge on the pleadings without 
taking any evidence except filing a document. He held that 
S 92 of the Evidence Act barred the defendant from adducing 
oral evidence of his plea, as he proposed to do. 


The plaintiff had assigned to one P. M. A. R. Muthiah 
Chettiar, whose legal representatives the respondents are, an 
I |8th share of a mortgage decree which his father had obtained 
against the Rajah of Karvetnagar and ‘others, plaintiff having 
succeeded to his father’s rights on his death. A copy of the 
deed of assignment has been filed in evidence as Document 
No. 3159. The consideration for the assignment is recited 
in this deed as follows >. 

“For a consideration of Rs 2,89,000 to be paid by Muthiah Chettiar to 
Lodd Govindoss (the plaintiff) whereof Rs 89,000 is paid in advance this day 
and the three promissory notes, dated 24th March, 1915, and aéth April, 1917, 
executed by Messrs. Tawker & Sons in favour of Muthiah Chettiar, for 
Re 1,50000 together wit the four jewels pledged as security by the said 
Tawker & Sons are assigned in favour of the plaintiff free from any claim by 
Muthiah Chettiar against Tawker & Sons and the balance of Ra 50,000 being 
payable at any time before the end of February, 1918.” 


The deed is dated 1st October, 1917. In this case we 
are not concerned with the second and third items of considera- 


~~ 


Krishnan, J. 
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tion but only with the first. The plaintiff alleges in this suit that 


-the recital in the deed that Rs. 89,000 was paid is incorrect 
‘and that only’ s, 60,000 were paid and he seeks to recover 


the balance Rs. 29,000. ‘The defendant conceded that only 
Rs. 60,000 were in fact paid but he pleaded that he was not 


liable ‘to pay the balance. His contention amounts to an 
‘averment tnat the recital of payment in full of Rs. 89,000 was 


made in the deed deliberately and that there was no mistake 
about it and he wants to adduce oral evidence to. show the cit-. 
cumstances in which, that. recital was made in the document. 
His case is that the real consideration agreed to be paid for 
the assignment was only Rs. 2,60,o00 but that he agreed to 
consideration being stated to be nominally Rs. 2,89,000 on 
condition that ą recital should be made in the deed that the 
whole of Rs. 89,000 was paid off though only Rs. 60,000 was 
in reality paid. In fact the recital of consideration in the 


` deed as Rs. 2,89,000 was according to him closely connected . 


with and dependent on the further recital of payment of 
Rs. 89,000 in full though only Rs. 60,000 was paid. The 
document, it will be noted, further says that the amount still 
due under it was only Rs. 50,000 confirming the previous reci- 
tal. He pleads that all these recitals were made in the cir- 
cumstances above stated and that he is not bound to pay the 


i suit amount. 


The learned Trial Judge relying on the decision of the 
Privy Council in -Sah Lal Chand v. Indarjit (1) has allowed 
the plaintiff to go behind the recital of payment and to show 
that it is wrong as only Rs. 60,000 were actually paid, on the 
ground that such a recital was only. an averment of fact and 
that: it could be proved to be wrong by oral evidence, S. 92 of 
the Evidence Act not barring such proof. So far he is cor- 
rect, but he has at the same time shut out the defendant from 
showing the circumstances in which the recital was made as 
he considered that it involved proof of a consideration different 
from the one recited in the deed and that such proof be parol 
evidence was barred by S. 92 as consideration is one of the 
terms of the cpntract. 

I regret I am unablé to follow his View on the second 
point. Iam clearly of opinion that if one party is allowed to 
show by oral evidence that a recital in a document is incorrect 
in fact, the other party must certainly be allowed to show by 


r, (1900) I LR 2a Å 370 (PC). . 
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similar evidence that it is not incorrect and that the recital was 
deliberately put in and for the purpose of showing it he must 
be oe to prove what the real consideration for the docu- 
ment was.’ 53. 92 does not in my opinion bar such proof, for 
such Broo is adduced not for the purpose of varying or alter- 
ing any term of the written contract but only to show that the 
recital in it ig correct. To shut out oral evidence for the 
purpose will be to allow a gross fraud to be perpetrated. 

This question was discussed in Chunni Bibi v. Basanti 
Bibi (2) where the learned Judges of the Allahabad High 
Court laid down that if one party to a deed alleged and proved 
that whole of the consideration, the receipt of which was 
acknowledged in the deed, did not pass, the case fell within the 
proviso 1 of S. 92 and the other party was at liberty to show 
what the real consideration was and parol evidence could be 
given of the real nature of the transactions. What the first 
party tries to prove in such a case is failure of consideration 
and that brings it under proviso (1) ; the second party can 
then clearly prove in rebuttal of the first party’s case that there 
was in truth no failure of consideration and for that purpose 
show what the real consideration was. As pointed out by the 
learned Judges in Allahabad, a party cannot both affirm and 
disafirm the same transaction by showing its true nature for 
his own relief and by insisting on its apparent character to pre- 
judice his adversary. This view is supported by the observa- 
tion of the Privy Council in Shah Mukhun Lall v. Baboo Srce 
Kisken Singh (3) and also by the decision in several previous 
cases, namely, Lala Himmat Sahai Singh v. Llewhellen (4), 
Kailash Chandra Neogi v. ,Harischandra Biswas (xz), 
Nath Khan v. Sewak Koeri (6) and Hanif. un-nissa 
y. Faiz-n-missa (7). The last of these cases is a ruling of 
the Privy Council in which their Cordships had no difficulty 
in holding that what appeared on the face of the document: to 
be a sale for a consideration might be shown to be in reality a 
gift and that parol evidence was admissible for the purpose. 
My learned brother, Srinivasa Aiyangar, J., refused to follow 
the ruling Chunni Bibi v. Basanti Bibi (2) on the round that it 
was in conflict with the ruling of this Court in ‘Adityam Atyar 
v. Ramakrishna Atyar (8). With respect, I think he is 


a2. (191) ILR 36 A 547. 3. (1868) 12 MIA 157. 
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wrong. The Madras case wad cited to the Allahabad Judges 
and they distinguished it, and I think rightly. There was no 
question in the Madras case of a recital in a deed being allowed 
to be shown to be incorrect by one of the parties. That 
ruling does not touch the principle of the Allahabad case. It 
may be open to doubt whether the Madras ruling can be sup- 
ported in the face of the ruling of the Privy Council in Hanif- 
un-nissa v. Faiz-un-nissa (7) but that question we need not 
consider. [n my. view that case has no bearing on the case 
before us. I think the Allahabad decision embodies a sound 
principle and | am, with respect, prepared to follow it. No 
authority has been cited to us in which the correctness of that 
ruling has been doubted or challenged. Following it I would 
hold that this case should be tried on oral evidence and as the 
Trial Judge had excluded sych evidence the case myst go back 
to him for a fresh trial. Į would allow the appeal and re- 
mand the case for a fresh trial. The respondent must pay the 
costs of this appeal. The other costs will be disposed of by 
the Trial Judge. 

Kumaraswami Sastri, J. -_] agree. 

T. S. V. Appeal allowed ; case remanded. 





IN THE HIGH Court oF JUDICATURE AT MADRAS. 
Present : MR. Justice Devaposs AND MR. Justice 
WALLACE. 


' The Right Honourable the Secretary of. 


State for India in Council represented 
. by the Collector of Chingleput ... - Petitioner™ in all 
the S. Rs. 
. Limitation Act, S, 1a (3)—Applicability—Leave ta appeal te Privy Council 
—Time fer obtaining copy of judgmeni—If can be excluded, 

' In the case of an application for leave to appeal to the Privy Council, the 
time requisite for obtaining a copy of the judgment appealed against may be 
excluded in calculating limitation, The expremion “decree appealed from” 
in 8, 12 (3) in the case of an application for leave to appeal really means 
“when a decree is sought to be appealed from”. 

,. Petitions under O. 45, R. 2 and ynder S. 109, cls. (b) 
and (c) and S. 110,Civil Procedure Code, sought to be presented 
to the High Court, praying that the HigheCourt will be pleased 
to grant certificates enabling the petitioner herein to appeal to 
His Majesty in Council against the judgment of the High 


Court in S. A. Nos. 1356, 1355, 1354 and 1357 of 1921 pre- 


*S R Nos 1226 to 1228 and 1231 of 1925. 16th April, 1935. 
7 (1911) TL R33 A sgo (PC), 


i 
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ferred against the decrees of the District Court of Chingleput 
in A. S. Nos. 400, 399, 398 and 401 of 1919 (O. S. Nos. 504, 
503, 470 and 505 of 1918 on the file of the Court of the Dis- 
trict Munsif of Poonamallee). 

K. S. Sankara Atyar for the Advocate-General for peti- 
tioner. 

The Gourt made the following 


ORDER - The question for decision is whether in the 
case of an application for leave to appeal to the Privy Council 
time requisite for obtaining a copy of the judgment appealed 
against may be excluded in calculating limitation. 

S. 12 of the Indian Limitation Act is now made applicable 
by the Privy Council rules to such applications, but the difficulty 
is that while sub-sec, (2) applies in terms to “an application for 
leave to appeal, ” sub-sec. (3) does not. But we think that, 
though sub-sec. (3) does not in terms apply, the language used 
in it really covers the present case. Under sub-sec. (2) when 
an application for leave to appeal is put in, the time requisite 
for obtaining “ a copy of the decree appealed from ” may be 
deducted. Here the phrase quoted really implies “ a copy of 
the decree sought to be appealed from ” as the decree cannot 
strictly be “appealed from” until leave to'appeal has been 
given. There is no reason why the phrase “ decree appealed 
from” when used in sub-section (3) should be given any 
different interpretation. Sub-section (3) therefore in the 
case of an application for leave to appeal really means “ when 
a decree is sought to be appealed from....... ” That is the 
present case and time requisite for obtaining a copy of the 
judgment may therefore be excluded. 

That petition is also very reasonable, since a proper appli- 
cation for leave to appeal cannot be drawn up unless the party 
or his pleader has before him a copy of the judgment. 

Authority on the point is scant. Mahabir Prasad Te- 
wari v. Jamuna Singh (1) is direct authority though the rea- 
sons piven are not those we have given. The case of A anderson 
v. Periasami (2) was under the old S. 12 in which “ applica- 
tions were limited to applications to appeal in fowna pauperis,” 
and therefore S. 12° could not be then called in aid at all. 

We rule that time requisite for obtaining copy of judg 
ment should be excluded. 

T. S. V. | Prayer allowed. 


1. (1922) LLR 1 Patna 429. . a (1891) TL Rig M 169, 


The 
Collector of 
Chingleput, 


im Fre, 


So Govinda 
Krishna 

Yachendra 
Bahadur 


v. 
Srinivasa 


Remachariu. 


420 THE MADRAS LAW JOURNAL REPORTS. voL. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -_Mnr. JUSTICE ODGERS. 


Raja Velugoti Sri Govinda Krishna 

Yachendra Bahadur Varu ... Petitsoner™ (Plaintiff ) 
Y, 

Mudumbi Srinivasa Ramacharlu (minor) 
by guardian M Venkataraghavacharlu 
and others ... Respondents (Defendanis 

I, 2 and 4 to 8). 

Civil Procedure Code, O. 1, R. 4—Decision under the Survey and Boundarics 
Act—Suit by plaintif—Farious plots of land—Multifartouseess, 

The Survey Authorities decided by a single order under S. 13 of the Survey 
and Boundaries Act, 1897, that certain plots of land were not, as alleged by 
the plaintiff, within the boundaries of his proprietary village. The pleintiff 
filed one suit relating to all the lands challenging the order of the survey Autho- 
tities. Held, the suit was not bad for multifariousness, for if separate suits 
were brought with regard to the plots, a common question of fact, i e. whethe: 
the plot was within the plaintifs village, would arise. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Chittoor 
dated 21st November, 1923, in O. S. No. 32 of 1922. 

A. Krishnaswami Atyar for petitioner. 

Respondents were not represented. 


The Court delivered the following 

JUDGMENT +The suit is filed against decisions of the 
Head Surveyor and Assistant Director of Survey under S. 13 
of the Survey and Boundaries Act, 1897. The survey autho- 
rities decided that certain plots of lands were not as alleged by 
the plaintiff within the boundaries of the village of Inagaloor 
of which he is the proprietor. The Subordinate Judge has 
found the suit bad for multifariousness and put plaintiff to his 
election on the ground that the disputes are not connected with 
each other.. He also speaks of encroachments but I am un- 
able to see any reference to such in the plaint. Now under 
the old Code it was held in Doraiswami Pillai v. Muthuswami 
Mooppan (1) that a suit might be brought against a number 
of purchasers of different items of land wdistrained and sold 
under the Rent Recovery Act as the cause of action, viz., the 
wrongful sale, was the same against all the defendants. Sa 
here in my opinion it is the decision of the survey authorities 

*C R P No. 1136 of 1923. asrd April, 1924. 
t (1903) IL Ray M 94: 13 ML J 479. 


LA 
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well as to the accused to have the deposition read over as 
goon as the examination of the witness is over. It would 
avoid a conflict between any recollection of the accused’s 
pleader, the recollection of the prosecuting counsel and the 
recollection of the Court as well as the recollection of the wit- 
ness, seeing there are four different persons to be considered 
in this connection, I think the provision of S. 360 (1) 1s not 
only a salutary provision but is a provision intended for the 
furtherance of justice. That being so, the procedure adopted 
by the Magistrate is an illegal procedure and | have no other 
course but that of setting aside the conviction and directing the 
Magistrate to retry the case. 


T.S. V. Conviction set aside and retrial ordered. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT - Mr. JUSTICE KRISHNAN. 


Narayana Reddi and others ... Petittoners* (Accused) 
v. 
Enumula Bojanna ... Respondent (Complainant). 


Criminal Procedure Cede, S. 350—De novo trial- kat 1s—Object sf—Re- 
calling prosecution acitnesses and cross-examining them-—Effect ef—Trial if 
wittated. 

After a charge was framed in a case, the Magistrate was transferred and on 
the application of the accused a de sevo trial was ordered. But the Magis 
trate merely recalled the prosecution witnesses and gave leave to the accused 
to crom-examine them. Held, it was not a de zove trial and the conricticn 
must be set aside. De nove trial means a new trial from the beginning of 
the case. The object of granting a de novo trial is to enable the Magistate 
who hears the case to see the way in which the witnesses give evidence before 
him, to mark their demeanour and thereby to be in a position to judge of 
their credibility. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-divisional Magistrate of 
Dharmavaram in Criminal Appeal No. 20 of 1924 preferred 
against the judgment of the Court of the Stationary Sub-Magis- 
trate of Kadiri in C C. No. 141 of 1924. 

Imamuddin and Rafirddin for petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER : In this case an unfortunate error has crept in 
the procedure which has vitiated the trial. It resulted from 


"Cr R C No. 756 of 1924 
(Cr R P No, 633 of 1924), aath April, 1925. 
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the too frequent transfers of the Magistrates concerned in this 
case. The first Magistrate who tried the case framed the 
charge when he was transferred. When another Magistrate 
took up the case, an application was made to that Magistrate 
to order a trial de novo under S. 350, proviso (4) and that 
Magistrate ordered a de novo trial accordingly. But, before 
the trial began, that Magistrate was also transferred, and a 
third Magistrate, a new man, was appointed as the Sub-Magis- 
trate of the place. When he took up the case for trial, his atten- 
tion was drawn to the order passed by his predecessor granting 
a de novo trial ; but, instead of granting a de novo trial, what 
he did was merely to recall the prosecution witness and give 
leave to the accused’s vakil to cross-examine those wit- 
nesses. This is not the meaning of “ de novo trial.” De novo 
trial means a new trial from the very beginning of the case. 
The object of granting a de novo trial is to enable the Magis- 
trate who hears the case to see the way in which the witnesses 
give evidence before him, to mark their demeanour, and there- 
by to be in a position to judge of their credibility. That object 
is: lost if the witnesses are not examined again but are only 
allowed to be cross-examined by the accused. Such a course is 
not in accordance with the provisions of S. 350, and in two cases 
to which my attention has been drawn, their Lordships have 
set aside the trial and ordered a new trial under similar circum- 
stances. [See Hnin Yin v. Than Pe (1) and Sobh Nath 
Singh v. Emperor (2)]. In the latter case their Lordships 
of the Calcutta High Court went to the length of holding that 
even if no objection was taken to the course adopted, of merely 
allowing the witnesses to be cross-examined further, still the 
trial is vitiated. Here apparently the accused wanted to naye 
the witnesses examined from the very first but that was not 
allowed by the Magistrate. This error in the procedure has 
vitiated the trial. I am, therefore, constrained to set aside 
the convictions of the accused in this case and direct them to 
be retrted for the offences charged against them. 

The papers will be sent to the Stationary Sub- ere 
Kadiri, tor retrial of the case. 


T. S. V. C onviction set aside and 
retrial ordered. 





ty (1916) 44 I C 337. a, (1907) 13 CWN 188. 
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In THE Hich Court oF JUDICATURE AT MADRAS. 


. PRESENT ; SIR VICTOR Murray Coutrs TROTTER, 
Chief Justice AND Mr. JUSTICE KRISHNAN. 


Commissioner of Income-tax, Madras... Referring Officer" 
v. 
Chengalvaroya Chetti and another ...  Assessees. 


Income-tax—Piecegoods—Fall im price of stock at the end of year—Estima- 
iton of loss—Balance of steck—Opeming price for next year—Calculation of pro- 
fi and loss—Referencte under S. 66 of the Inceme-tax Act—Question—Frame of. 

An asese had a large stock of piecegoods at the beginning of 19a1 which 
he bought at Re 14-8-0 a piece. At the end of the year of assessment, their 
value fell down to Ra 6 a piece and in submitting his statement of accounts, he 
treated the stock on hand at the end of the year as being worth only Ra 6 per 
piece and on that footing he was allowed to estimate his lose, In the next year 
he valued the stock left over again at Ra 13-8-0 per piece initially and on that 
basis estimated his loss. Held, he was only entitled to put Ra 6 per piece as 


the initial value of the stock for the purpose of calculating his profit or lom for 


the year beginning with 1942. 

Per Krishnan, J. :-—When a Judge directa the Commissioner of Income-taa 
to state a case for the opinion of the High Court under 8. 66 of the Income-tax 
Act, the question should be so framed as to leave it to the Court which after- 
wards hears the reference to decide the matter on the facts stated by the Com- 
missioner of Income-tgx who makes the reference. . 


Case stated under S. 66 (3) of the Indian Income-tax 
Act by the Commissioner of Income-tax, Madras, in his Letter 
No. 1414 of 1924 and dated 15th October, 1924, in pursuance 
of the order of the High Court, dated 15th August, 1924, on 
the Mandamus Application of S. Chengalvaroya Chetti and 
S. Munuswami Chetti. 

M. Patanjali Sastri for Referring Officer. 

A. Suryanarayaniah for assessees. 

The Court delivered the following 

JupGMENts : The Chief Justice -_Thisis a case in 
which my learned: brother Kumaraswami Sastri directed the 


Commissioner of Income-tax to state a case for the opinion of 
the High Court under S. 66 of the Income-tax Act. 


The learned Judge 'did something further which the sec- 
tion does not provide for ; he framed the question which he 
supposed to arise from the facts as set out in *the Commis- 
sioner’s report. .With great respect to the learned Judge I 
do not think that the question he framed was the real question 


raised in the case, and | think that the question as he has fram- 


‘R. C, No. 16 of 1924. aand January, 1925. 
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ed it is so beset with assumptions and begged questions that it 
would be impossible to decide fairly what the real point in this 
case is by any answer that could be given to the highly involved 
question he formulated. 

The facts here are very simple. The assessees are a 
firm of piecegoods merchants in this City and they keep their 
books ‘and render their accounts to the Income-tax Authorities 
in what is known generally as the mercantile system of 
accounts. It is obviously a very rough and ready method ; 
but it is the one that they have adopted and the one that the 
Income-tax Authorities are prepared to accept(provided they 
are satisfied with the honesty of the items set out) as giving 
sufficiently, for practical purposes, an accurate figure on which 
they can assess income-tax. The method is this: You set 
out on the debit side your opening stock and add to that the 
purchase of stock made during the year, you then set out on 
the contra side of the account the sales during the year and 
then you add to that the value of the stock on hand at the 
close of the year. Then, of course, you add to the debit side 
the establishment charges and the interest, if any, paid to cre- 
ditors and so forth during the year. I should add that the 
accepted rule is that the assessee in crediting the closing stock 
figure is to take either the cost price or the market value which- 
ever be the less__a provision obviously intended to be in 
favour of the trader and which -enables him more evenly to 
distribute his loss. 

Now for the year April 1921-22 an account was rendered 
on that footing and it showed a trading logs during the year 
of one lakh and accordingly these people were not assessed to 
income-tax at all. The loss arose in this way : they started 
their year with 12,570 pieces which were valued at what no 
doubt was taken to be the cost price, viz., Rs. 13-8-0 a piece, 
and at the end of the year there was left on their hands a 
balance of 7,573 pieces, and, in accordance with the then 
market rate, those pieces were valued down to Rs. 6 a piece. 
The result was a trading loss of just over a lakh and I ought to 
remark,because it has a bearing on what I am going to say later, 
that if those foods had been put down at,Rs. 13-8-0 a piece, 
their cost price, there still would have been.a trading loss of 
some Rs. 45,000 ; so that the assessees really stood to gain 
nothing if the figure of Rs. 6 was an undervaluation. Now 
comes the next year. In that year they start off their debit 
side to stock on the 13th of April, 1922, 7,573 pieces at 
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Rs. 13-8-0 a piece by which means they work out a loss of 
Ks. 15,000 and odd. The contention of the Income-tax 
Authorities 1s that the stock on the opening of the account must 
be put at the same value as it was put as stock left on hand 
on the other side of the previous year’s account. That seems 
so obvious that one must scrutinize carefully what is said 
against it.” 

The question framed by the learned Judge ends up with 
the statement ‘‘ whether he should be deemed to have made a 
large profit, while, as a matter of fact, he has incurred a large 
loss\’ That begs so many questions that I really hardly know 
how ¢o deal with it. The question is not whether a man has 
mad | a loss from the beginning to the end of his dealings with 
certi ja goods, but whether he has made a loss or a profit during 
the | jrrent year’s trading, having regard to how he started and 
how he ended up. Of course, if you had to take it, that he 
coul; \go on year in and year out writing off all this loss against 
the d st price, no matter how old the pieces left on hand, you 
migh \reach almost any result. What he does is this. He 
write ‘down at the end of the year his goods at the value at 
whicl they stand in the market, as he had to adopt the system 
of aq junt in vogue. ‘That gives him in certain cases a benefit 
—the eis always a provision, which is intended for his benefit, 
that f | losses in other branches can be set off. The principle, 
if it be called a principle, contended for by the assessee 
would enable him, having cut his loss in one year, to go on 
claim; g to deduct the same loss year in and year out and I 
cannot illustrate the absurdity of that better than by the hypo- 
thetical case that I put in the course of the argument. Suppos- 
ing in the year 1921-1922 the assessee had underwritten his 
loss with a firm of underwriters__I believe there are under- 
writers who will guarantee trading losses and at the end of the 
year he goes to his underwriters and says :_I bought at 
Rs. 13-8-0 a piece; this stock was worth Rs. 13-8-0 a piece at 
the beginning of the year ; it is now worth Rs. 6 ; Rs. 7-8-0 is 
my loss; please pay me Rs. 7-8-0. I do not know what defence 
the underwriters would have to that claim. Suppose that he 
goes again next yeas to the underwriters with the sanre purpose 
of having his trading loss underwritten, what are the under- 
writers going to say if he says that the value of the same stock 
is Rs. 13-8-0 a piece? The underwriters would say: We 
paid you yesterday a partial loss on the footing that these goods 
had deteriorated to Rs. 6 a piece, now you again value them 
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at- Rs. 13-8-0. Of course, the first observation is that no uuder- 
writer would accept such a valuation. If through accident or 
misapprehension as to the identity of the goods he got a second 
policy, and sued upon it, the defence of the underwritera would 
be “ gross over-valuation,” and to that defence it seems to me 
that the assured has no answer. He would be getting more 
than an indemnity. I cannot see that the principle is :n:the 
least different because you are dealing between the trader and 
the Government instead of between the traders and his under- 
writers. The question is, what in the proper mercantile sense 
is his loss or profit in the year? Appeals ad misericordiam 
are beside the point. The question is not so much of law but 
of business common sense. But there is a principle involved 
which determines the legal position, and I think the answer is 
clear that, as the value of the stock on the 13th of April, 1922, 
was in fact and in truth Rs. 6 a piece, the assessee is not enti- 
tled to reduce what are truthfully called his profits by putting 
the fictitious value of Rs. 13-8-0 a piece on the stock-in-trade 
merely because that was the sum he happened to pay for it 
before the year of assessment. In my opinion, to allow this 
to be done would be to let the assessee ascertain not his profit 
or loss, but to debit himself with the same loss on the same 
goods in toto for perhaps a course of years. That cannot 
be permitted. If these goods had been valued at Rs. 6 and 
the market had gone down to say Rs. 4 he would of course be 
entitled in this trading year to treat the difference between 
Rs. 6 and Rs. 4, ise., Rs. 2 as another loss justly debited to 
this year. But in the event of the price going up above the 
market rate at the beginning of the year which we must take 
as an accurate valuation, the difference is his profit. 


In our opinion, the answer that we should return to the 
question is that the assessee, having elected in the previous 
year to value his stock at the market price of Rs. 6 a piece for 
the purpose of showing his trade loss during that year, is not 
entitled in the succeeding account to revert to the purchase 
price figure as representing the value of the goods, but is 
bound by the market price which he has fixed and been assessed 
on in the previous year unless he can show that he made a 
mistake as to the market value. Perhaps the simplest way 
of putting it is to say that the trader made a profit in this year, 
but it was not a profit sufficient to compensate him for his loss 
in other years. 
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Each party will bear his @ewn costs in this Court. Costs 
in the Lower Court will be paid by the assessee to the Govern- 
ment as directed by the learned Judge; vakil’s fee Rs. 50 
(Rupees Fifty). 

Krishnan, J. I agree with what has fallen from my 
Lord the learned Chief Justice in this case except that I would 
add that the learned Judge who made the reference was not 
wrong in stating what in his opinion was the question of law 
that should be considered in this case, for a reference can be 
directed only on a point of law. It is difficult, however, to 
understand what exactly the learned Judge thought should be 
decided in this case. The question stated by him is put in 
such a form that, taking the hypothesis involved in it, it 13 
Impossible to give any answer except in the negative. That is 
not a fair way of framing a question. It should be so framed 
as to leave to the Court which afterwards hears the reference 
to decide the matter on the facts stated by the Commissioner 
of Income-tax who makes the reference. 

The particular acse before us is a very simple one. The 
assessee had a large stock of piècegoods, 12,570 pieces, at the 
beginning of 1921 which he says he bought at Rs. 13-8-0 per 
piece. At the end of the year the value of these goods fell in 
the market to Rs. 6 per piece according to his own statement. 
In submitting his statement to the Income-tax Authorities for 
the year April, 1921, to March, 1922 (Ex. A), he has taken 
into account the falling price in the market for the whole stock 
in calculating his loss for the year though he had not sold at 
the stock. He has treated the remaining stock in his hand at 
the end of the year 7,573 pieces as being worth only Rs. 6 a 
piece and on that footing he has estimated his loss. In the 
next year instead of taking that stock as being worth Rs. 6 at 
which he valued it the day previous to the beginning of the year 
he valued it at Rs. 13-8-0 again and on that footing he has 
estimated his loss. | He contends before us that, in fact, he 
made no profit over the transaction taken as a whole, that is, 
out of the 12,570 pieces he purchased, if the total selling value 
which he realised is taken into consideration, he has really lost 
money. . That mayebeso. ‘The question is whether we ought 
to take that into consideration and hold that though he had in 
his statement of account for the previous year elected to treat 
his loss on the whole of the 12,000 and odd pieces by the fall 
in the market price as a loss that occurred that year he should 
be allowed again to say the next year that the real loss occurred 
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on the balance stock when that’ stock was sold that year. A 
do not think he can be allowed to do so. The learned vakil 
argues that if the loss which his clients had incurred on the sale 
of the goods be split up and only the loss incurred on the stock 
which he sold in the year 1921 had been taken for the purposes 
of the statement for that year, he would still have made a loss 
for that year and the Income-tax Authorities would not have 
been able to levy any tax on him. That may be so, but we 
cannot take it into consideration at all. Having elected to 
treat his loss as having occurred in the year 1921-22, he cannot 
be allowed to treat it again as a loss in the next year also. It 
will not do to allow him to re-open the previous return and 
newly distribute the loss between the two years. It may be an 
advantage to do so in this case, but it would more often be a 
disadvantage to the assessee to do so. Having been allowed 
to treat his loss as one on the stock in hand the previous year, 
he cannot be allowed again to treat it as a loss on the sales in 
respect of the same stock the next year. That is the only 
point that really arises in this case. | entirely agree with :he 
learned Chief Justice in the answer that he has proposed to 
give to the Income-tax Authorities that we consider that they 
were right in treating the second year’s statement as erroneous 
in putting Rs. 13-8-0 as the initial value of the stock he had 
on hand and that he was only entitled to put Rs. 6 as the value 
of that stock. This is not a case really of the assessees having 
made no profit for the second year, for that entirely depends 
upon how the calculation is made. If he starts the second 
year with stock worth Rs. 6 the value he has put on it at the 
end of the previous year and if he sells it at Rs. 8-8-0 as he 
seems to have done there is manifestly a profit. 


1:5- V. . Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Jusrıce WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. - 
Alla Viraswami ... Appellant* (3rd defendant) 





v. 
Polavarapu Nayudamma and 
others ... Respondents (Plaintiff and 
. defendants 3 and 2). 
Hindu Law —Widow—Represeniation of estate—Prior swt in Munsif’s 
Court—Geauineness of husband's will established—Subsequent sait ia Suberdi- 


*A A O No. 433 of 1923. _aand January, 1925, and 27th February, 1925. 
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nate Judge's Coukt by reversioner—Will challenged—Plea if barred—Croil Pro- 
cedure Code, S. 11—Apphicabilitp—“ Competent to try such subsequent suit ~~ 
Rula of English Law—Limitation Act, S. 14—Sutt originally fled in Mussif’s 
Court—Under-valuation—Claim as regards part only of property—Retusn of 
plaint for presentation to proper Court—Tims taken in Munsif's Court—If can 
be deducted, 


The aah te a daughter's son of the deceased owner of certain properties, 
sued for a declaration that a will alleged to have been left by him in favour 
or his second wife and her brother was pot genuine, that he was entitled te 
the properties after the death of the widow and a daughter and that alienations 
made by them were not binding on the estate after their death, ‘The plaint 










as oginally filed in the Court of the District Munaif, but was after some 
e rned for presentation to the proper Court and was filed in the Court 

the; Subordinate Judge the next day. The defence was that the suit was 

y limitation, and that the time occupied during the pendency of the 

t in| he Munsifs Court could not be deducted as there was an undervaluatior, 
de ly and also as the plaintiff claimed the reliefs only with reference 

a on of the properties in that Court. It was also pleaded that the 


was berred by res judicata from challenging the genuineness of the 
| ; use in a prior suit filed in the Munsifs Court by a legatee under the 
\ ! enging an alienation made by the widow, an issue was raised about 
{ gem heness of the will, and the widow who was a defendant therein admit- 
t ott s) it was so decided by the Appellate Court. 


Hel (1) the fact that in the District Munsif’s Court the plaintiff had asked 
reli nly against a portion of the properties comprised in the will was not 
considering whether he was entitled to a deduction of the time 
lasted in that Court, and as the Court-fee thet the plaintiff would 
was the same even if he had put the valuation at a higher figure, 
entitled to the deduction under S. 14, Limitation Act; (a) the rule 

as enacted in S. 11, Civil Procedure Code, was not strictly applica- 

l ble as s the “plaintiff did not claim under the widow, but if the widow represented 
the estate in the prior litigation and fairly and honestly conducted the same, 
the decision therein would bind, the estate. However, as in admitting the 
genuineness of the will in the prior litigation, she was not only not representing 
the estate or the interests of the reversioners, but setting up a case in direct 
‘opposition to their interests, the decision therein would not bind the plaintiff; and 
(3) in order to make the decision of one Court final and conclusive in another 
Court, it must be the decision of a Court which would have had jurisdiction 
over the matter in the subsequent suit and as the prior decision was that of a 
Munsifs Court, which by reason of its pecuniary jurisdiction could not try the 
subsequent suit in the Sub-Court, no plea of res judicata could \poesibly arise. 





Even assuming that such a requirement does not exist in English Law, it never~ 


theless applies to cases of decrees to which Hindu widowseare parties, even 
though S. 11 does not in“terms govern such cases. Case-law referred to. 


Appeal against the order of the District Court of Guntur, 
dated 20th August, 1923, in A. S. No. 330 of 1922 preferred 
against the decree of the Court of the Subordinate Judge ot 
Bapatla in O. S. No. 73 of 1921. 


Viraswarml 
v. 
Nayudamma. 


Nayudamma. 
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` Ch. Raghava Rao for appellant. 

A. Sundaram Aiyar and V. Suryanarayana for respond- 
ents. 

The Court delivered the following 

JUDGMENT + This is an appeal by the 3rd defendant 
against an order of remand made by the District Judge of 
Guntur in A. S. No. 330 of 1922 of his file which arose out 
of an original suit instituted in the Subordinate Judge’s Court 
of Bapatla. 

The relationship between the parties to the suit is shown 
in the following table :— 


| | | 
. Subbayya 3rd defendant Ist defendant Nayudamma (ist wife) 
(and wife) | 
| 
Daughtei (died) Daughter (died) 2nd Defendant. 
Plainu ff. : 


The plaintiff is the daughter’s son of one Nayudamma by 
his first wife, the 2nd defendant being his mother’s sister. I he 
ist defendant is Nayudamma’s second wife and the 3rd de- 
fendant, her brother. The suit is for a declaration that a will 
alleged to have been left by Nayudamma in favour of defend- 
ants 1 and 3 is not genuine, that he (plaintiff) as the daughter's 
son is entitled to the properties of Nayudamma after the deith 
of the widow (1st defendant) and of the daughter (2nd de- 
fendant) and that the alienation made by defendants 1 and 2 
would not be binding on the plaintiff after their death. The 
Subordinate Judge dismissed the suit on two preliminary 
grounds, viz., (1) that the suit is barred by res judicata by 
reason of the prior decision (O. S. No. 100 of 1923 of the 
District Munsif’s Court of Ongole ; A. S. Nos. 72 and 74 of 
1915, Additional Subordinate Court of Guntur) and (2) that 
the suit is barred by limitation. On appeal, however, to the 
District Judge, he held that there was no bar by res judicata. 
He also held that on the evidence on record it could not ke 
held that the suit was barred by limitation. He therefore 
remanded the suit to the first Court with a direction to consider 
the question ef limitation afresh in the light of any further 
evidence that the parties may be willing to offer, and if it comes 
to the conclusion that the suit is not barred by limitation then 
to proceed to dispose of the suit on the merits. Against this 
order of remand 3rd defendant has filed the present appeal ; 
and the learned vakil who appears for him has argued before 
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us that the District Judge’s decision is wrong on both the 
above points. 

As regards limitation, the plaintiff's case was that he came 
to know of the existence of the alleged will and of the decision 


in the prior suit regarding its genuineness only in 1918 and that, . 


therefore, the cause of action must be deemed to have arisen 
only on that date. As, howeyer, the 2nd defendant, a nearer re- 
versioner knew of the existence of the alleged will at least on 
the sth February, 1914, the date of her deposition in O. 5. 
No. 100 of 1913, it is clear that the cause of action arose at 
least on that date. As observed by the Lower Court there 1s no- 


thing on the record to show that either the 2nd defendant or 


the plaintiff knew of it earlier; we must, therefore, for the pur- 
poses of this appeal,proceed on the basis that the cause of action 
arose only on that date, viz., sth February, 1914. The case ia 
governed by the six years’ rule under Art. 120 of the Limita- 
tion Act. The suit was at first filed by the plaintiff on the 
23rd December, 1919, in the District Munsif’s Court of 
Ongole. It was transferred to the Principal District Munsif’s 
Court of Bapatla from where it was again transferred to the 
Additional District Munsif’s Court of Ongole. On the 4th 
August, 1921, this latter Court returned the plaint for pre- 
sentation to the proper Court as the subject-matter of the suit 
was found to be beyond the pecuniary jurisdiction of the Dis- 
trict Munsif’s Court and it was presented on the next day, 
i. e., sth August, in the Subordinate Judge’s Court at Bapatla. 
Plaintifi’s case is that he is entitled to a deduction of the time 
taken by him in prosecuting the suit in the District Munsif’s 
Court (i. e., from 23rd December, 1919, to 4th August, 1921) 
under S. 14 of the Limitation Act as he had been prosecuting 
it there in good faith. The learned District Judge-has on a 
consideration of the various circumstances upheld this conten- 
tion of the plaintiff, and we are not prepared to say that he 
has gone wrong in coming to that conclusion. As observed 
by him, the fact that the plaintiff had at first asked for relief 
only as regards the two-thirds of the properties comprised in 
the will is not relevant in considering whether he is entitled to 
the deduction of the time when the case lasted in the District 
Munsif’s Court. * It has been argued that the plaintiff must 
be held to have purposely undervalued the two-thirds portion 
itself, especially as he himself filed a statement, Ex. III, before 
the Munsif on 4th August, 1921, saying that the then market 
value of the properties was Rs. 30,000, There is nothing to 
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show that on the date of the plaint he made the undervaluation 
purposely. The Court-fee that he would have had to pay 
was the same even if he had put the valuation ata higher 
figure. : We, therefore, agree with the District Judge in-hold- 
ing that the plaintiff is entitled to the deduction claimed by him 
under S. 14 of the Limitation Act. 


The facts necessary for the determination of the question 
as to whether the suit is barred by res judicata are briefly these: 
The widow, the ist defendant, had made certain alienations 
from out of her husband’s properties in her possession in 
favour of her brother Subbayya. In 1913 the present 3rd 
defendant brought a suit, O. S. No. 100 of 1913, in the Dis- 
trict Munsif’s Court of Ongole against Subbayya for setting 


aside the alienations. Defendants 2 and 3 to that suit were 


alienees from Subbayya. The plaintiff therein (present 3rd 
defendant) alleged that under the will executed by Nayudamma 


shortly before his death in 1880, the widow (1st defendant) 


and himself were constituted joint legatees of 2|3rds of the 
testator’s properties, that they were in possession of the 2/3rds 
share in their capacity as such joint legatees and that therefore 
the “widow” alone had no power to make the alienations in 
question in favour of Subbayya. The widow was also added 
as the 4th defendant in that suit and one of the issues raised 
between the parties was whether the alleged “will” was 
genuine the plaintiff therein (present 3rd defendant) and 
the widow (present 1st defendant) maintaining that it was 


- genuine and the other parties saying that it was not. The 


issue was hotly contested and the Trial Court declared the 
alleged “will” to be a forgery ; but the Appellate Court re- 
versed its decision and held that the “ will” was genuine. It 
is argued for the appellant that, because the widow was a 
party to thaprior suit, the decision in it to the effect that the 
will is genuine is binding on the present plaintiff who is a re- 
versioner. It has no doubt been held in various decisions by 
the Privy Council as well as by the High Courts in India that 
where a Hindu widow in whom her husband’s estate has vest- 
ed represents the estate in a litigation to which she is a party, 
the decision in such litigation, fairly and “honestly, conducted, 
given for or against her, will bind the reversioners. The 
leading case on the point is the well-known Sivaganga case 
[Katama Natchiar v. The Rajah of Stvaganga (1)] and it 


1, (1863) 9 Moores Ind, Ap. 549 at 604 (P C). 
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has been followed in several subsequent decisions [see Periab- 
narain Singh v. Trilokinath Singh (2), Risal Singh v. Balwant 
- Singh (3), etc.]. The rule of res judicata as enacted in S. 11 
of the Code of Civil Procedure is not strictly applicable as the 
reversioners do not claim under the widow ; but the principle 
of res judicata has been held to apply “ so as to bind the rever- 
sioners by decisions in litigation, fairly and honestly conducted, 
given for or against Hindu females who represented estates ”’ 
in such litigation [vide Risal Singh v. Balwant Singh (3) }. 

This rule can be applied only if the widow did, as a matter 
of fact, repref í ‘nt the estate in the prior litigation. 


In Risal jingh v. Balwani Singh (3) the widow brought 
the prior suit’ {gainst the adopted son to set aside the adoption 
pleading thaf she had no authority from her husband to adopt 
and that she had not made any adoption according to any cere- 
mony under jthe Hindu Law. The adopted son contested 
the suit anf ithe Courts in India dismissed her suit on the 

round tha ee was estopped from setting up this plea in view 
fane ay er statement by her that she had her husband's 
thority’ > adopt and did make a valid adoption. On 
veal, ever, the Privy Council did not base their judgment 
toy fel alone but raised an issue as to her authority to 
held on the evidence on that issue that the adoption 
The subsequent suit was brought by the rever- 
inst the adopted son for a declaration that the adop- 
s invalid and for possession of the estate. The Judi- 
cial Committee state at page 603 that “ There can be no doubt 
in their Lordships’ opinion that Rani Dharam Kunwar 
(the widow) in her suit against Balwant Singh (the adopted 
son) did, notwithstanding the personal estoppel under which 
she laboured, represent the estate on the question of fact as 
to whether Balwant Singh had or had not been validly adopted, 
and that she represented the estate within the meaning of the 
ruling in Katama Natchiar v. The Rajah of Swaganga (1);” 
and it was on this ground that they held that the reversioner 
was bound by the judgment in the prior suit. The question, 
therefore, in each case will be whether the estate was properly 
represented by the widow in the prior suit. If, for instance, 
she had litigated in assertion of an absofute right inconsistent 
with her representative character,we.do not think that she could 













1, (1863) 9 Moore’s Ind. Ap. 539 at 60, (PC). 2 (1884) ILR r1 C 186(PC) 
3. (1918) I L R-g0 A 593: 36 ML J 597 (PC). 
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in any sense of the word be said to have represented the estate 
or the interest of the reversioners in such litigation, and a 
decision given theréin upholding such contention of hers could 
not obviously be held binding on them. Reference might also 
be made to Bai Kanku v. Bai Jadav (4) and Rama bin Santu 
v. Daji bin Naru (5), for the position that the widow must 
have represented not only her own interests but the interests 
of the reversioners as well in order that the decision might be 
binding on them. In the present case we agree with the learn- 
ed District Judge in his view that “ the widow was not a party 
to the suit in her capacity as representative of the estate which 
would afterwards devolve upon the reversioners, but as a bene- 
ficiary under a will according to the terms of which the rever- 
sioners were disinherited.” In contending that the will 
alleged to have been left by the husband was genuine and that 
she herself was a joint legatee under it along with her brother, 
the present 3rd defendant, we think that she was not only not 
representing the estate or the interests of the reversioners in 
such litigation, but was setting up a case in direct opposition to 
their interests. It could not, therefore, be held that the deci- 
sion in the prior suit that the “ will” is genuine is binding on 


the plaintif. 


Mr. S. Varadachariar for the respondent (plaintiff) bas 
also sought to support the Lower Court’s judgment on another 
ground which has not been referred to by either.of the Lower 
Courts. His argument is that the plea of res judicata could 
not be set up by the appellant in the present case inasmuch as 
the prior suit was in the District Munsif’s Court and that Court 
is obviously incompetent to entertain the present suit as it is 
beyond its pecuniary jurisdiction. There is ample authority 
in support of this position: vide Misir Raghobardial v. Shzo 
Baksh Singh (6), Run Bahadur Singh v. Lucho Koer (7) and 
Giria Chettiar v. Sabapathy Mudaliar (8). These cases de- 
cided that “in order to make the decision of one Court final 
and conclusive in another Court it must be the decision of a 
Court which would have had jurisdiction over the matter in 
the subsequent suit on which the first decision is given in evi- 
dence as conclusive.” In all these cases the prior suit was 
in the Munsif’s Coufrt which by reason of the limit placed on 





4. (1919) I L R 43 B 869 at 883-884. 5. (1918) I LR 43 B 249 at asy 
6. (1882) TL R9 C439 (P.C). 7 (1884) ILR ir C 301 at 309 (PC). 
8, (1905) ILR 29M 65. 
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its pecuniary jurisdiction could not have entertained the subse- 
quent suit and the plea of res judicata was rejected on that 
ground. The answer to this argument that was urged by 
Mr. Raghava Rao for the appellant is that this condition as to 


the competency of the rst Court to entertain the subsequent suit — 


though found in S. 11 of the Code of. Civil Procedure is not 
observed in the English Law as laid down by the Judges in 
the Duchess of-Kingstone case and that, because in the pre- 
sent case we have not to apply the strict rule of res judicata as 
enacted in S. 11 but only the principle of res judicata as men- 
tioned in Katama Natchiar v. The Rajah of Sivaganga (1) 
and other cases, we need not in deciding this case be controlled 
by the strict provisions of 3. 11 but might be guided by the 
principles of English Law. Assuming that the Duchess of 
Kingstone case does not lay down the above condition as being 
necessary for the application of the rule of res judicata, we 
think that so far as the Indian Law is concerned this condition 
must also be satisfied before a plea of res judicata could be up- 
held even in a case like the present one. In considering the 
reasons as to why this condition must be insisted upon, their 
Lordships of the Privy Council in Misir Raghobardial v. 
Seo Baksh Singh (6) state thus: “In their; Lord- 
ships’ opinion it would not be proper that the deci- 
sion of a Munsif upon (for instance) the 
validity of a will, or of an adoption, in a suit for a small 
portion of the property affected by it, should be conclusive in a 
suit before a District Judge or in the High Court, for property 
of a large amount, the title to which might depend upon the 
will or the adoption * * * * * * * : and although it may be 
desirable to put an end to litigation, the inefficiency of"many of 
the Indian Courts makes it advisable not to be.too stringent 
in preventing a litigant from proving the truth/of his case.” 
Reference may also be made to Run Bahadur Singh v. Lucho 
Koer (7) where their Lordships of the Privy Council after 
quoting the above passage state thus : “ If this construction of 
the law were not adopted, the lowest Court in India might 
determine finally, and without appeal to the High Court, the 
title to the greatest estate in the Indian Empire.” There 
seems to be no refson therefore, so far as the necessity for this 
condition is concerned, for making any distinction between a 
case to which the strict rule of res judicata as enacted in S. 11 
x. (1863) 9 Moore’s Ind. App. 539 at 604 (P C). 
6 (1882) ILR 9 C 439 atyqg (PC). 7. (1884) ILR r1 C 30r at so9(P C). 
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of the Code of Civil Procedure applies and a case like the 
present in which the principle of res judicata laid down by the 
Privy Council in Katama Natchiar v. The Rajah of Siva- 
ganga (1), Risal Singh v. Balwant Singh (3) and other cases 
is‘ sought to be availed of. Therefore, on the alternative 
ground also relied on by Mr. Varadachariar, we hold that the ` 
present suit is not barred by res judicata. 


In the result the appeal fails and is dismissed with costs. 
TSV. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :. MR. JUSTICE SPENCER AND MR. JUSTICE 


RAMESAM. 
Peta Nagayya ... Appellani* (3rd witness for defts.) 

Civil Procedure Code, O. 16, Rr. 10 to 12—Witecss—Failure te appear-- 
Order fining him om ground of—Validity—No tissue of proclamation or atiach- 
mani of property prior to—Effect—" Such person” in R. 1a—Meanuing, 

Rules 10 to 12 of O. 16 of Civil Procedure Code ought not to be construed 
as meaning thet the issue of a proclamation or an order for attachment of pro- 
perty are conditions precedent to the imposition of a fine for non-attendance of 
a person who has been summoned to attend a Civil Court. ji 

“Such person” in R 13 means 3 person to whom a summons has been issued 
and who fails to attend under R. 10 (1), and is not confined to a person against 
whom a proclamation has been issued or whose property has:been attached. 

Where the appellant, who was summoned to appear as a witness on a cer- 
tain date, did not appear and a warrant was issued and he was fined for dis 
obedience of summons, Aeid, that the order fining him was not without jurisdic- 
tion on the ground that there had been no issue of a proclamation or attach- 
ment of property before the fine was imposed. 

Appeal against the erder of the Court of the Additional 
Subordinate Judge of Masulipatam, dated 13th February, 
1924, and made in O. S. No. 47 of 1923. 


A. Venkatachalam for appellant. 
The Government Pleader on behalf of the Crown. 
The Court delivered the following 


JUDGMENTS Spencer, J.: The appellant was summoned 
on 26th January, 1924, to appear as a witness on 8th February. 
He did not appear and a warrant was issued and he was fined 
Rs. 40 for disobedience of summons. Mis explanation was 
that, as he was going to Court, after arrivihg at the place 
where the Court was held, he was met by the plaintiff and de- 

tA. A. O. No. $60 of 1924, i goth April, 1923. 
1. (1863) 9 Moores Ind. App. 539 at baa (P C). 
3. (19183) TLL R 40 A 59g 7:96 ML J 597 (P C) 
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fendants who told him that the case had been adjourned. We 
have no means of testing whether this statement was true. ‘The 
parties were not examined to corroborate him, but the Judge 
did not accept the explanation. He only gave him five days’ 
time to pay the fine. 

It is argued that the Subordinate Judge acted without 
jurisdiction inasmuch as there was no issue of a proclamation 
or attachment of property before the fine was imposed. This 
argument is based on the decisions in Ashutosh Mullick v. 
Secretary of State for India (1) and Sib Kumari Debi v. Secre- 
tary of State for India (2). I regret that I must express dissent 
from the opinion of two learned Judges of the Calcutta High 
Court who decided these cases. I am unable to construe the 
provisions of Rr. 10 to 12 of O. 16 of the Civil Procedure 
Code as meaning that the issue of a proclamation or an 
order for attachment of property are conditions precedent to 
the imposition of a fine for non-attendance of a person who 
has been summoned to attend a Civil Court. Beachcroft, J. 
treats R. 12 as an alternative to R. 11 and he understands the 
words “such person” in R. 12 as meaning a person against 
whom a proclamation has been issued or whose property has 
been attached. In my opinion “ such person ” means a per- 
son to whom a summons has been issued and who fails to 
attend under R. ro (1). R. 12 itself provides both for cases 
where an attachment has been made and for cases where an 
attachment has not been already made but is made in enforce- 
ment of the order of fine. It seems to me that to say that a 
Judge cannot fine a witness for disobedience of summons unless 
the preliminaries are first gone through of attaching his pro- 
perty or issuing a proclamation against him is to put a great 
and unnecessary limitation on the powers of Courts:to deal with 
refractory witnesses. The Subordinate Judge’s. order was 
thus passed in the exercise of his jurisdiction. . 

There is nothing to show that the witness had ever pre- 
viously disobeyed a summons of Court. He did not prove 
that he was told by the parties that the case had been adjourn- 
ed; and, even assuming that story was true, , it would not 
legally be a sufficiené excuse for non-attendance. The fine of 
Rs. 40 is rather exeessive, and is in contrast with the fact that 
all the other witnesses who were fined in the case were excused 
when they appeared before the Court and represented their 
reasons for non-appearance. I reduce the ‘fine imposed by 

1. (1920) 57 I C 302, a haos CL J 363. 
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the Lower Court from Rs. 40 to Rs. 5 (Rs. Five). The excess 
will be refunded, In other respects, the appeal is dismissed. 
No costs. 


Ramesam, J. -—I entirely agree. 

The case in Ashutosh Mullick v. Secretary of State for 
India(1)merely follows the earlier case in Sib Kumari Debi v. 
Secretary of State for India (2) and contains no additional 
reasoning. It seems to me that the argument addressed to 
Beachcroft, J. in Sib Kumari Debi v. Secretary of State for 
India (2) and which was rejected by him, namely, that O. 14, 
R. 12 should be construed independently of R. 11 and should 
be taken to refer to R. fo is sound and 
might have been accepted by him. I am of 
opinion that O. 16, R. 12 deals with all cases of disobedience 
not covered by R. 11, whether there has been attachment or 
not. If it were not so there would be cases of flagrant dis, 
obedience with which Courts would have no power of dealing; 


but, apart from such considerations, O. 16, R. 12 contains 


clear indications that it deals also with cases where there has 
been no attachment. It provides for a fresh attachment of 
property where the witness has failed to give a satisfactory 
explanation if there has been no attachment of property, ana, 
if there has been an attachment alreddy, for sale. Both cases 
being expressly referred to in the section, it is difficult to con- 
strue O. 16, R. 12 as being confined to cases in which there has 
been an attachment. 


I agree with the order passed by my learned brother. 
A. S. V. Fine reduced. 


IN THE HIGH COURT OF JupICATURE AT MADRAS. 
PRESENT MR. JUSTICE KRISHNAN. 
S. Venkatrama Aiyar ... Petitioner* (Petitioner-Plaintif) 
Y. 
Rex ... Respondent. 

Civil Rules of Practice—Appendix A—Note (a)—Ordinary fee—Mraning— 
Emergent issue of process—Application for—Half-fee to be calculated in—Mode 
of. 

The “ordinafy fee” mentioned in Note (2) of Appendix A to the Civil 
Rules of Practice is not the Re. 1 but that plus the extra amount that has to be 
paid for any further detention beyond the three days under sub-clauses (¢) and 
(t+) of cl. (ti) of the said Appendix. There is nothing wrong in adding the 
detention fee, when detention for more than 4 days is asked for, to the fee 

"C. R. P. No. aa of 19as, 8th April, 1925. 

7. (1920) 57 I C 30% , r 2., (1920) 31 CL J 3643, 
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payable for thre days and treating the whole as “ordinary fee” for the purpose 
ot ascertaining the emergent fee. 

The words “ordinary fee” in the note are really used in contradistinction to 
what may be called the emergent fee and not to distinguish it from the additional 
fee which is spoken of in clause (11). 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order, dated roth December, 1924, of the Court of the Dis- 
trict Munsif of Mannargudi in E. P. No. 7 (E. P. R. No. $71 
of 1924) in O. S. No. 166 of 1922 on the file of the Court of 
the Subordinate Judge of West Tanjore. 

G. Lakshmanna for petitioner. 

The Government Pleader on behalf of the Crown. 

The Court delivered the following 


JUDGMENT :— This is an application to revise an order 
passed by the District Munsif of Mannargudi on an emergent 
application for execution by the arrest of the judgment-debtor. 
The application asked for the issue of an emergent 
process with detention for five days and qn the application a 
fee of Rs. 2-6-0 was paid for process fee and 12 annas in cash 
for subsistence allowance. We are not concerned in this case 
with the subsistence allowance ; but the application was re- 
turned on the ground that the process-fee paid was deficient 
by seven annas. The way in which the fee for the process 
was calculated is this : According to the Schedule of Process 
Fees in Appendix A to the Civil Rules of Practice, for a war- 
rant of arrest in respect of one person to be arrested the rate 
of fee is Re. r and this includes detention for three days. When 
the decree-holder wants a further detention for five days, he 
has to pay at the rate of six annas per day under sub-l. (a) 
of cl. (t) of the Schedule of Process Fees already referred to. 
He also paid eight annas as extra fee for the urgent applica- 
tion, in all Rs. 2-6-0. The office calculated the fee thus: 
For five days Rs. 1-14-0 ; half of that for the emergent appli- 
cation Re. o-15-0 ; total Rs. 2-13-0'; and hence the Lower 
Court noted that there was a deficiency of seven annas in the 
fee paid. 


The contention before me is that, in an Application for 
the emergent issue, of process in the Munsif’s Court, the half- 
fee that has to be calculated under Note 2 of Appendix A is 
only half of one rupee which, it is contended, is “ the ordinary 
fee”. Note 2 to Appendix A reads thus: “ For processes 
applied for and ordered to be executed as emergent the fee 
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will be the ordinary fee and half as much agatn. 7 TT 
Government Pleader, on the other hand, contends that ‘t 
ordinary fee ’.mentioned therein is not the Re. 1 but th 


Plus the extra amount that has to be paid for any further | 


tention beyond the three days under sub-cls. (e) and (f) 
cl. (#) ; it is between these two contentions I have to decide 
I am inclined to think that the Gavernment Pleader 
correct. 1 think the words “ ordinary fee” in the note a 
really used in contradistinction to what may be called the eme 
gent fee. The ordinary fee payable in respect of a warra 
for arrest if the detention was for three days is Re. 1, but 
it was for more than three days, an extra amount has to 
added and the whole amountisthe ordinary fee. F 
example, if a man applies for the issue of an ordinary proce 
of arrest and wants that the warrant should be kept alive f 
ten days and wants that the warrant should be executed by : 
Amin, he would have to pay Rs. 3-10-0 in all. That is t 
ordinary fee upon an application for arrest with ten days’ t 
tention. If that very same thing has to be executed eme 
gently he will have to pay half as much again under Note 
It is clear that there is nothing wrong in adding the detent 
fee when detention for more than three days is asked for, 
the fee payable for three days and treating the whole 
‘ordinary fee” for the purpose of ascertaining the emerge 
fee, because the applicant gets the benefit not only of the iss 
of the process urgently in the office and the sending of it 
the Central or Deputy Nazir for entry in his B Register b 
also the benefit of its emergent execution by the Amin who li 


. to give preference to emergent applications over the ordina 


applications in his hand, and there is no reason why the Amir 
fee should not also be increased by ṣo per cent. in the case | 
cmergent applications. The notification published on 7 
October, 1924, in Part II of the Fort. St. George Gazetie 

page 1801 shows what the benefits are that a person, who ge 
an emergent process issued, gets. _ It says: “ The process 
shall be prepared urgently under the supervision of the Chi 
Ministerial Officer of the Court and the process memos wi 
the-processes shall then be transferred urgently to the Centr 
or Deputy Nazir far entry in his B Register and emerge 
execution of the processes.” It is suggested that the wor: 
“ordinary fee” used in Note 2 to Appendix A are used 

distinguish it from the additional fee which is spoken of 

cl. (ii). Ido not agree with this view, J think the wor 


L 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 443 


“ordinary fee” in Note 2 are used to distinguish it from the Ya ea 
emergent fee and not to exclude the additional fee talked of 
in the beginning. The additional fee is as much a portion of © Be 
the ordinarý fee on an ordinary application for arrest of a 
person as the original fee itself is. 

In these circumstances I think the order of the District 
Munsif calling for a further payment of seven annas on the 
application before him was correct. The petition, therefore, 
fails and is:dismissed. No costs. 


A. S. V. Petition dismissed. : 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PHILLIPS. 


Kancherla Kanakayya ... Appellant* (1st defendant) 
U. ; ; 
Sri Rajah Venkataramayya Apparao 
Bahadur and others ... Respondents (1st and 
‘and plaintiffs and defendants 
2 to 10). 

Civil Procedure Code, O. 32, R. p—Decree in favour of a miso:—Transfar| j Kanakayya 
by guardian ad litem of—Sanction of Court—Necessity—Transfer witheut snc SH Rajah 
sanchion—Efect—Right of third parties io plead that transfer is ooid ab initi Venkata- 
on the ground of wani of sanction of Couri. . A, Penlle 

The sanction of the Court under O. 3a, R. 7 of the Civil Procedure Code, Bahadur, 
necessary to the transfer of a decree in favour of a minor by his ay | 
ad Niem. But a transfer made without such sanction not absolutely void / „ 
against the minor. The minor can avoid it on attaining majority if he 
thinks fit ; it can be avoided even earlier if some guardian on his behalf thinks . 


fit to establish its invalidity. It can also be ratified by the minor. It is not 
open to a third party to intervene in a transaction of thet kind and to plead 
that it is void ab ixitio when neither of the parties to the transaction accept 
that position. ` 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Bezwada in A. S. No. 7 of 1921 prefer- 
red against the decree of the Court of the District Munsif of 
Bezwada in O. S. No. 125 of 1919. 

G. Lakshmanna for appellant. 

T. Ramachandra Rao for respondent. 

The Court delivered the following , . 

JUDGMENT :_The-question at issue in this appeal is, 
whether the transfer of the decree in favour of the 2nd de- 
fendant by his guardian ad litem to the 1st defendant is valid 


“S A No. 727 of 1922. goth March, rgas, 


t 
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and whether the plaintiff is entitled to contend that it shall be 
deemed invalid. The Lower Courts have found that the 
transfer was not a fraudulent or colourable transaction and con- 
sequently the plaintiff cannot avoid it as being a transaction in 
fraud of creditors, but it is contended that inasmuch as the 
guardian ad litem did not obtain the sanction of the Court to 
the transfer it is void. ‘This question has been considered in 
this Court and it has been held in Kancherla Kanakayya v. 
Mulpuru Kotayya (1) that the sanction of the Court to such 
a transfer even after a decree is necessary, and in this it follows 
the prior decision in Shaik Davud Rowther v. Paramaswami 
Pillai (2) which itself follows Virupakshappa v. SAA ppa and' 
Basappa (3). 

O. 32, R. 7 (2), Civil Procedure Code, does not say that 
a transaction in which the sanction of the Court has not been 
obtained shall be void, but that it shall be voidable as against 
all parties other than the minor. That means that the minor 
can avoid the transaction on attaining majority if he thinks fit, 
-or even earlier if some guardian on his behalf thinks fit to 
establish its invalidity. This has been held in [shan Chandra 
Kundu v. Nilratan Adhikari (4), Phulwanti Kunwar v. 
Janeshar Das (5) and Jita Singh v. Man Singh (6). 


It is now urged for the respondents that although the 
transaction is only voidable as against all parties other than 
the minor it is absolutely void as against the minor, but this 
cannot be so, otherwise the minor could not ratify it, if it were 
void ab initio. 

Then there seems to be no ground for allowing a third 
party to intervene in a transaction of this sort and to plead 
that it is void ab initio when neither of the parties to the 
transaction accept that contention. The transaction must be 
either ratified or impeached by the minor and it is not open in 
this case for the plaintiffs to say that it is not valid. The 
plaintiffs cannot consequently set aside this transaction and 
their suit therefore fails and is dismissed with costs throughout. 





A. S. V. Suit dismissed. 
: 3 
2 Maanen 8 
Ii. (igar) 41 ML J 75, 2. (1916) 31 M L J 207. 
3. (1901) IL R26 B 109. 4 (1929) IL R 2 Patna 538. 


5. (1gaq4) a2 All. L J saz. 6. (1931) 6a I C 794. 
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. 
In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice RAMESAM. 


Syed Muhammad Sahib ... Petitioner* (Pentioner. 151 
defendant) 
a ; 
A. P. R. L. Alagappa Chettiar ... Respondent (Counter- 
petitioner — Plaintif ) . 


Civil Procedure Code, O. 9, R, 13—A pplication under—Matiers te be con- 
sidered in—Merits of defexce—Defendant’s knoaoledge of suit after decree— 
Censtderation of, irrelevant--Suficient onse for non-appearance—Order reject- 
ing application without coxsidering—Irregularity—Interference with order im 
revision—Limitation—Bar of application by—Defendant’s knowledge of suit if 
and when a—Summons—Service by afixture—When proper. 


Where, on going to the village of the defendant, the Amin learns that the 
defendant had gone to another named village and other places and the time of 
his return was not known and that there was no adult male member in the 
defendant’s family, and thereupon affixes the summons to the outer door of the 
defendant’s house, the service is not a substituted service but is a good service. 


In an application under O. 9, R. 14, what the Court has to find is not whe- 


ther the defendknt has any good defence on the merits but whether there is 
proper service and if there is proper service whether there was sufficient cause 
for his non-appearance. The defendants knowledge of the suit after the 
passing of the decree is irrelevant except for the purpose of deciding whether 
the application under O. 9, R. 13 is barred by limitation. Even for the pur- 
poses of limitation a vague knowledge that a decree had 
been paseed by some Court is not enough. It must be found 
that the defendant bad knowledge that a particular decree had been passed 
against him in a particular Court in favour of a particular person and for a 
particular sum. 

The Court below acts with material irregularity in rejecting an application 
under O. 9, R. 13 without addressing itself to the proper question, vix, whether 
sufficient cause was shown by the defendant for non-appearance and the High 
Court is justified in interfering with that order in revision, 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the judgment and decree of the District Court, 
Coimbatore, in C. M. A. No. 70 of 1923, preferred against 
the order of the Court of the District Munsif of Tiruppur in 
I. A. No. 1181 of 1923 in O. S. No. 1006 of 1922. 

Weatrap S. Subramania Aiyar for petitioner. 

S. Muthiah Mudalsar for respondent. 

The Court delivered the following ° 


JupGMENT : The facts of this revision petition may be 
stated as follows : The respondent before me was the plaintiff 





'C, R. P. No. 143 Of 1924. p 8th April, 1925. 


“r 
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in O. S. No. 1006 of 1922 on the file of the District Munsif 
of Tiruppur. He filed a suit to recover Rs. 797-9-6 due on 
a pro-note executed on 27th December, 1919, by the two de- 
fendants. The 2nd defendant never appeared in the suit and 
we are not now concerned with him. The ist defendant is 
the petitioner before me. The first summons to him was 
issued in April, 1922. It was not personally served and a 
fresh service was ordered. Summons was taken out a second 
time in July, 1922. The Amin went to the village of the 
defendants on 7th July. He learnt that the defendants had 


“gone to Satyamangalam and other places and the time of their 


return was not known and that there was.no adult male mem- 
ber in their families. Ihe summonses were then afhxed to 
the outer doors of their houses. These facts were sworn to 
by the Amin before the Deputy Nazir and apparently also 
confirmed by the report of the village officer. This return 
of the Amin was on the roth July. The District Munsif 


ordered the suit to proceed ex parte and the case was taken up 


on the 19th July and decreed in favour of the plaintiff. The 
ist defendant filed the present petition on the 7th of August, 
1923 with an affidavit in which he states that he was not aware 
of the suit, that the notice in E. P. No. 2104 of 1923 (a peti- 
tion filed for the execution of the decree) was served on him 
on 31st July, 1923. He mentioned other facts going to skow 
that there was collusion between the plaintiff and the 2nd 
defendant and referred to a mortgage obtained by the 
plaintiffs brother from the 2nd defendant. He afterwards 
applied for and obtained a copy of this mortgage and filed it 
before the District Munsif on the 19th of October, 1923. The 
District Munsif said: “No doubt there was no personal service 
but 1st defendant has apparently been aware of the decrec and 
second defendant’s alleged partial adjustment of it * * * * 
ist defendant’s defence on the merits seems to be very weak. 
** * * * I am not inclined to.set aside the decree.” In 
an application under O. 9, R. 13, what the Court has to find 
is not whether the defendant has any good defence on the 
merits but whether there is proper service and if there is pro- 
per service whether there was sufficiente cause for his non- 
appearance. I preswme that in this case there was service 
which was good service according to law though I should think 
Courts ought not to proceed to the trial of a case until at least 
three services have been taken upon the defendants which is 
the practice in the High Court and I would like this to be 
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followed in tHe Courts below before the case is allowed to pro- 
ceed ex parte, but as I said I will assume that there was some 
good service according to law. But even then a defendant may 
give a good reason for non-appearance. He may tell the 
Court that as a matter of fact he was unaware of the suit 
which means that he never saw any paper pasted on the outer 
door of his house. If the Court believes him it follows that 
he could not be aware of the suit and in such a case though 
there was good service there is sufficiént cause for the non- 
appearance of the party, and in such a,case the Court ought to 
set aside the ex parte decree. 


In Arunachala Aiyar v. Subbaramiah (1), Schwabe, C. J., 
and Wallace, J., held that this ought to be the attitude of the 
Court in dealing with an application of this kind though no 
doubt there the facts were somewhat different. The same view 
was taken by the same Bench in Lakshminarayana v. Standard 
Oil Co. of New York (2) though again the facts are somewhat 
different. Whether the 1st defendant was aware of the decree 
after the passing of the decree and partial adjustment by the 
and defendant is irrelevant except for the purpose of deciding 
whcther the petition is barred by limitation. . There is no find- 
ing by the District Munsif that the petitioner became aware of 
the decree on or before a particular date. Itis therefore 
clear to me that the District Munsif did not refer to the mort- 
gage document and the rst defendant being aware of the decree 
for the purpose of limitation. The application for the copy 
of the mortgage itself was made after the filing of the peti- 
tion. If it is not useful for the purpose of limitation it is 
irrelevant for any other purpose. | therefore think the Dis- 
trict Munsif has not addressed himself to the question that has 
to be decided in an application of this sort. On appeal the 
District Judge says: ‘‘ Appellant was twice affixed, his co- 
executant’s (second defendant's) property was attached before 
judgment.* * * * * I cannot believe his statement that he 
had no knowledge of the suit until more than a year after the 
decree.” The statement that the appellant was twice affixed 
only amounts to saying that there was service which was good 
according to law, aematter with which I agree. The next 
statement “his co&lefendant’s property was attached before 
judgment” seems to be irrelevant. Assuming that a man 
heard of the attachment of a co-defendant’s property, it does 





x (1922) ILR 46 M 60:43 ML J 642. 2. (1923) 44 ML J 288. 
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not follow that he has evaded service or that he abstained from 
appearing without proper cause. It may be he was waiting 
for being served and never got the summons. The next state- 
ment of the District Judge that he cannot believe the peti- 
tioner’s statement that he had no knowledge of the suit until 
more than a year after a decree again leads to no conclusion. 
Unless the District Judge finds positively that the petitioner 
was aware of the decree at a time which was more than a month 
before the petition, it is not barred by limitation. And apart 
from the limitation the knowledge of the suit after a decree is 
irrelevant for any other purpose. | therefore think the Dis- 
trict Judge also has not addressed himself to the proper ques- 


tion. The case Sankaralinga Mudali v. Ratnasabapathi 


Mudali (3) only shows that an Amin is justified in affixing the 
summons to the door if there is no prospect of his being able 
to serve the defendant within a reasonable time. I assume 
this point in favour of the respondent in this case. In Abra- 
ham Pillai v. Donald Smith (4) it was laid down that summons 
if possible must be served in person and that substituted service 
should be ordered only when reasonable grounds exist for 
believing that defendant is keeping out of the way to avoid ser- 
vice or for other reasons, he cannot be served in the ordinary 
way. Because these conditions are not fulfilled the High 
Court interfered in revision. It is true the present case is 
not a case of substituted service and I have held that the service 
on the door by afixture was good service but still as the Couits 
below have not considered the question whether sufficient cause 
was shown by the defendant for non-appearance, I hold it 
is an irregularity justifying my interference in revision. 
In Abraham Pillai v. Donald Smith (4) the High 
Court itself set aside the ex parte decree. A similar 
view was taken in Nagari Rasappa Setti v. Namburi Venkata- 
ratnam (5!) though I keep before my mind the fact that the re- 
vision petition in that case was a petition under S. 25 of the 
Small Cause Courts Act. Waller, J., seems to have taken a 
similar view in Civil Revision Petition No. 745 of 1924. In 
Bapurao Sitaram v. Sadbu Bhiva (6) it was pointed out that 
even for the purposes of limitation a vague knowledge that a 
decree had been passed by some Court is not enough. It must 
be found that the defendant had knowledge that a particular 





3. (1897) [L Rar M sag: 8MLJ 58 4 (1906) ILR 29 M 424. 
5, (1913) M W N 1028, 6. (1922) I LR 47 B 485. 
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Pt . » * . = * 
decree had been-passed against him in a particular Court in ee 
. à uhamma 
favour of a particular person and for a particular sum. I agree Sahib 


with this view of Macleod, C. J., and Crump, J. A vague ER 
suspicion that the defendant must have heard of some decree Chettiar. 
is not enough to dismiss his petition on the ground that it is 
barred by limitation. It is true that the view in Abraham 
Pillai v. Donald Smith (4) was not fully concurred in Sitaram 

v, Kalandi Patra (7), Pttchayya v. Mahomed Abdul 
Kareem (8) and Kasivisvanathan Chetty v. A. S. P. L. 3. 
Someasundaram Chetty (9). In Sitaram v. Kalandi Patra( 7) 

the defendant left Bengal for the Madras Presi 
dency. It was held there was good service but the 
question whether there was sufficient cause for non-appeararice 
otherwise was not discussed. The only point discussed is 
whether the Amin’s affixture of the summons was proper. This 
‘case was followed in Pitchayya v Mahomed Abdul Kareem(8). 

In Viswanathan Chetty v. Arunachallam Chetty (10) the de- 
fendant had gone to a foreign territory. Substituted service 
was held to be proper and no other question was discussed. The 
same remarks apply to Basavayya v. Kistna Brakmam (11). 

In Bhatchand Ful Chand v. Dawood Ayub (12) the sn H 





ant had notice. The only question is whether he-could no 
attend on account of illness and the High Court refused t / 
interfere in revision. Following Abraham Pillai v. Donal 
Smith (4) and the principle laid down in Arunachella Aiyar ~. 
Subbaramiah (1) and Lakshminarayana v. Standard Oil Co. bf 
New York (2) I hold I am entitled to interfere in revision. I 
find that the defendant was not as a matter of fact aware of the , 
suit and showed sufficient cause for non-appearance. | set aside 
the order of the Courts below and direct the District Munsif to 
proceed with the suit according to law only so far as 1st defend- 
ant is concerned. But as I have no desire to be unduly lenient 
to the petitioner, the costs in all the Courts will abide the result. 
The security already furnished by the petitioner will continue 
till the disposal of the suit. | 

Ase V. Order set aside. 


_% (1922) ILR 46 M 60:43 ML J 632, 2 (1933) 44 ML J B8 

4. (1906) IL Rag M 424, l 7. (rgorr) 13 Í C 127, 

8. (1914) 26 ML J 368. 9. (1941) 42 ML J 4a2. 
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. 
In THE HIGH COURT oF JUDICATURE AT MADRAS. 
` Present -—Mr. Justice Devaposs AND MR. JUSTICE 


‘WALLACE. 

S.Kambhotlu = Appellant*® (Plaintif ) 
v. l >” 

Ashreef Hussain ... Respondent (Defendant) 


Police Officer—Omission to receive complaint of offence—Sauut for damages 
—Mainiainabilily—Cause of action. 

A suit for damages cannot be maintained against a police officer merely 
because he refused to receive a complaint of theft preferred to him by the plain- 


tif, The non-discharge of a public duty by a public servant does not give 
a right of action in damages to any member of the public, 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Bezwada in A. S. Nos. 89 and 
91 of 1923 (A. S. Nos. 53 and 57 of 1923 on the file of the 
Court of the Subordinate Judge of Bezwada) preferred against 
the decree of the Court of the District Munsif of Bezwada in 
O. S. No. 645 of 1921. 

The following authorities were cited by Mr. Lakshmanna in the courte of 


his argument :—Halsbury’s Laws ef England, Vol. XXIII, p. 217; Vol. XX VII, 
Arts. 939, 942 ; Clerk and Lindsell on Torts (sth ed.), pp. 137, 138; Sedgwick on 


‘Damages (gth ed.), Vol. II, pp. 1056-1060 ; Ashby v. White, 2 Lord Raymond 


938. 


G. Lakshmanna for F. Subramaniam for appellant. 


The judgment of the Court was delivered by 


Devadoss, J.: The plaintif sues the Ist 
defendant for damages for not making proper arrangements 
for receiving his complaint of theft. The point raised in the 
second appeal is that the Lower Court erred in not holding 
that the plaintiff had a cause of action against the 1st defend- 
ant. The plaintiff, a High Court Vakil, went to complain 
of a case of theft and the allegation is that his complaint was 
not received by the policeman in his station as they were pro- 
hibited from receiving any complaint by the 1st defendant who 
is the respondent in the second appeal. Granting the facts 
to be correct, the question is whether thé plaintiff has a cause 
of action against the 1st defendant. Mt. Lakshmanna con- 
tends that the police officer is bound to. take down the report 
of a case made by a member of the public and, he-not having 





_. 18, A. No. 8r of 199g, .. ‘ ~. Ith April, 1926, 
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received the" complaint preferred by the plaintif, is liable in 
damages to the plaintiff. No doubt a police officer is bound 
to receive a complaint when it 1s preferred to him or where the 
commission of an offence is reported to him orally he is bound 
to take down the complaint. But the question is whether his 
non-compliance with the. duty imposed upon him gives a cause 
of action to the plaintiff. It cannot be said that the plaintift 
has suffered any damage by the action of the defendant. ‘If 
the defendant has not performed his duty as a public servant, 
he is liable to be dealt with by his superior officers for neglect 
of duty. But that would not give cause of action to the plain- 
tif to sue the defendant for damages because there is no duty 
on the part of the defendant to do anything in respect of the 
© plaintiff. The non-discharge of a public duty by a public ser- 
vant does not give a right of action in damages to any member 
of the public. Mr. Lakshmanna’s contention is that inasmuch 
as his client had lost property by theft and as his case was not 
inquired into he has suffered damage. It is difficult to see 
what damage he could have suffered by a case of theft not be- 
Ing inquired into. The cases relied upon by him have no 
application to the present case. If a Sheriff’s officer or an 
Amin of a Civil Court does not arrest a judgment-debtor and 
allows him to escape, he may be liable in damages, for he fails 
to do something which he is required by law to do for ‘the 
benefit of the plaintiff who is interested in arresting the judg- 
ment-debtor. No such duty is cast upon a police officer with 
regard to taking down complaints of offences. The general 
statement that for a breach of public duty an action would lie 
in damages is not supported by any authority which we can 
follow. We hold that the plaintiff had no cause of action 


against the 1st defendant even if the plaintiff had gone to hini 


to complain of a case of theft and the defendant refused to 
receive the complaint. The second appeal is dismissed. 


Lie Ve Appeal dismissed. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice Devaposs AND MR. JUSTICE 
WALLACE. 
Chinna Vavanan alias Kanakathu Meera 
Levai Rowther, by the Official Receiver, 
Madura >» ... Appellani* (Petitioner, 
v. 
Chettiappa Chetti (by the authorised 
Agent Lakshmana Chetti) and i 
others Respondents (Respondents 1, : 
; = and 4 to 8). 
- Deciee—Sale in execution of—Reversal of decree subsequent to—Setitug asid 


of sale on ground of—Purchase by party to suit mot benefiting directly undi 
decree _rewersed—PuAchase bona fide by stranger to sutt-—Dishaction. 


The appellant was the tat defendant in a suit brought to enforce a mor 
gage executed by him in favour of the plaintiff. The and defendant was 
subsequent mortgagee of the property and was impleaded as such, The appe 
lant’ was ex parte. A decree was passed in favour of the plaintiff and tl 
hypotheca was sold in execution of that decree and was purchased by the ar 
defendant. The ex parte decree was subsequently reversed on appeal, 

' On an application by the appellant to have the sale set aside, eld, rever 
ing the Courts below, that the sale was liable to be set aside. 


_ ‘The protection which is given to a hena fide purchaser should not | 
extended to a defendant or a party to the suit even though he gets no bene 
directly under the decree ; in other words, if is only a bora fde purchaser, w] 
in not a party to the suit or proceeding that is entitled to keep the property pu 
chased: by him. In all other cases the purchase is liable to be defeated on t 
reversal of the’ ia Cie in execution of which the sale is effected. | 

., Appeéal. against the decree of the Court of the Subordina’ 
Judge of Dindigul in Appeal No. 34 of 1921-preferred again 
the order of the Court of the District Munsif of Periyakular 
dated 20th December, 1920, in E. A. No. 1170 of nee 
Q. S. No. 1412 of 1917. 

7 B. Sitarama Rao and S. R. Muthuswami Atyar for appe 
lant. FO, o 
T.M. Krishnaswami Aiyar and N. Ramachandra ‘diy. 
for respondents. 

The Court delivered the following 


JUDGMENTS —Devadoss, J. :— The appellant was t 
ist defendant in O. S. No. 1412 of 1917, The suit was ` 
a mortgagee again$t the mortgagor (Ist “defendant) and t 
purchaser was impleaded as 2nd defendant as he had a mo 
gage subsequent to that of the plaintiff. The appellant w 


“A, A A O, No, 104 of 1923, 15th January, 1702: 
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ex parte in the District Munsif’s Court. ‘A decree was passed 
in favour of the plaintiff and the hypotheca was sold and was 
purchased by the 2nd defendant. The ex parte decree was 
reversed on appeal and the 1st deféndant applied to have the 
sale set aside. The 1st defendant having been adjudicated 
an insolvent, the Official Receiver continued the proceedings 
before the District Munsif. The District Munsif held that 
the 2nd defendant was not a decree-holder and therefore the 
sale was not liable to be set aside. On appeal by the Oficial 
Receiver the Subordinate Judge held that the order of the 
District Munsif was right and dismissed the appeal. The 
Official Receiver has preferred this appeal, 

The contention of the appellant is that the purchase by the 
2nd defendant is liable to be set aside as the decree in execution 
of which he purchased the property was set aside on appeal. 
It is well settled that, if a decree-holder purchases the property 
of the judgment-debtor in execution of his decree which is 
afterwards set aside, his purchase is liable to be set aside at 
the instance of the judgment-debtor. The contention for the 
respondent is that the 2nd defendant is not a decree-holder and 
therefore his purchase is good against the judgment-debtor. 
In. Zain-ul-Abdin Khan v. Muhammad ‘Asghar Ali Khan (1) 
it was held that a sale to a boma fide purchaser in execution of 
a decreé was not liable to be set aside if the decree was after- 
wards reversed on appeal. Their Lordships observed- at 


page 172: “It appears to their Lordships that there is-a_ 


great distinction between the decree-holders who came in and 
purchased under their own decree, which was afterwards te- 
versed on appeal, and the bona fide purchasers who came in 
and bought at the sale in execution of the decree to which they 
were no parties, and at a time when that decree was a valid 
decree, and when the order for the sale was a valid order. ’ 

The question is whether the protection given to bona fide pur- 
chasers extends to persons who are parties to the suit in which 
the decree is passed, but who are not given any relief under 
the decree. In order that a purchaser may have the benefit 
of the sale under a decree which is afterwards.set aside, he 
must be a bona fide purchaser. If he is nota bona fide pur- 


chaser then the purchase by him is liable to be set aside. A: 


stranger to the decree is not bound to enquire into the merits 
of the plaintiff's claim or into the validity of the decree; but 
. a party to the suit is in a different position, and it is his duty 


1. (1887) LL Rio A 166 (P, C). 
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to enquire into the nature of the plaintiff's claim afd the valid- 
ity of the decree passed in plaintiff’s favour. Supposing the 
plaintiff asked for relief in the alternative against two defend- 
ants, if the 2nd defendant satisfies the Trial Court that the 1st 
defendant alone is liable and on the strength of that a decree is 
passed and his property is brought to sale, and if on appeal the 
decree is set aside and the 2nd defendant is held liable, can it 
be said that the 2nd defendant is entitled to keep the property 
of the 1st defendant purchased by him in Court auction not- 
withstanding the reversal of the decree supposing a defendant 
contests the plaintiff’s suit on the merits and a decree is passed 
not against him but against another defendant and if the pro- 
perty of the defendant against whom the decree is passed is 
brought to sale and if the defendant who put forward the con- 
tention that the plaintiff’s claim is a fraudulent one purchases 
the property and if the decree is afterwards set aside, can the 
defendant who purchased the other defendant’s property be 
entitled to say that his purchase is good notwithstanding the 
fact that he was aware of the fraudulent nature of the plain- 
tiff’s claim. It may be said in such a case that he is not a 
bona fide purchaser. The decision in Zain-ul-Abdin Khan v. 
Muhammad. Asghar Ali Khan) (1) applies only to bona fide 


‘purchasers. In that case, the purchasers, whose purchase was 


upheld by the Privy Council, were strangers to the decree. It 
does not appear from the report whether they were, or were 
net; strangers to-the suit. It cannot be assumed that the de- 
cision has no application to purchasers who are parties to the 
suit, but in whose favour no decree has been passed, from the 
mere fact that Sir Barnes Peacock uses the expression “ bona 
fide purchasers who are no parties to the decree”. A party 
to a suit cannot be said not to be a party to the decree if he gets 
no relief under it. © If a party to a suit is on record, the decree 
is bound to make mention of him; and the principles of res 
judicata or of estoppel may apply to him whether he gets or 
not any relief under the decree. The decision, therefore, in 
my opinion covers the case of a party in whose favour no relief 
is given under the decree. 

The conteftion of Mr. KrishnaswamieAiyar is that the 
principle of restitution is applicable only to decree-holdeis 
who purchase the property of the judgment-debtor in execution 
of, or who get some benefit under, their decree, and persons in 
whose favour a decree is not passed are not bound to make 
Te (887) TL R10 A 166 (PC). AAA 
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restitution of what they have got by purchase in a Court 
auction. The cases relied upon by him do not support the 
contention that the defendant, in whose favour there is no 
decree, is entitled to keep the property which he purchased in 
execution of the decree against another defendant even if the 
decree be upset either in appeal or in any subsequent proceed- 
ing. In Syed Nathadu Sahib v. Nallu Mudaly(2)it was held 
that where a property is purchased at a sale in execution of a 
decree, the purchase is subject to the final result of the. litiga- 
tion between him and the judgment-debtor, In Moitthecnsa 
Rowthan v. Apsa Bivi (3) the purchaser was a stranger to the 
decree. In Raghavachari v. Pakkiri Mahomed Rowther (4) 
the purchaser was not a party to the suit. As observed in 
Duraiswami Aiyar v. Annaswami Atyar (5), “ the principle of 
doctrine of restitution is that on the reversal of a judgment the 
Jaw raises an obligation in the party to the record who received 
the bencfit of the erroneous judgment to make restitution to 
the other party for what he had lost.” It is contended for the 
respondent that this must be limited to the decree-holder who 
gets benefit by reason of his decree. But I am unable to 
accept this view. In this case, if the hypotheca had fetched 
a very large price and if a balance remained after satisfying 
the plaintiff, the balance would go to satisfy the 2nd defendant 
who is a puisne mortgagee. Even though a defendant may 
not have a decree in his favour. in many cases, he may get 
ultimately a benefit under the decree. In such cases it cannot 
be said that he is a stranger to the decree. The decision in 
“Lain-ul-Abdin Khan v. Muhammad Asghar, Ali Khan (1) 
does not seem to have been brought to the notice of the learned 
Judges who decided Duraiswamt Aiyar v. 'Annaswami 
Aiyar (5). The American decision in Quan Wo Chung Co. v. 
Laumeister (6) in laying down, “all that the one’ has gaincd 
and all that the other has lost is due to the agency df the Court 
and therefore no injustice is done in restoring the party wrong- 
fully dispossessed without stopping to investigate the rights of 
the party who has thereby gained the possession,” has stated 
the principle too broadly. I think the correct principle i is that 
a bone fide purchaser who is not a party to the suit or proceed- 
ing in which the auction sale is held, is entitled to hold the pro- 





1. (1887) ILR 10 A 166 (P C). 3. (1903) IL R a7 M 98. 
3. (g) TL R36 Mia ML J 969. 4. (1918) 30 ML J 497. 
5. MBs) E Lo as 306 at 3r0 :10 M L J 307. 

6, 17 Am, State Reports 2623, 263, 
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perty even. though the decree or order in execution of which 


the auction sale is held ts subsequently reversed or set aside. 

In Yellappa v. Ramchandra (7), Farran, C. J. observes : 
“The Privy Council in a case very analogous to the present 
has decided that where a person, a stranger to the proceedings, 
purchases property bona fide at an auction sale held in execu- 
tion of a decree, his sale cannot be set aside on the ground that 
the existence of a cross-decree rendered the sale in execution 
improper.” - ‘If the contention of the respondent is good, then 
a deferidant, in whose favour there is no decree, would be en- 
titled to keep the property which he purchased in Court auction, 
even though he knew that there was a cross-decree in favour of 
the defendant whose property was sold‘in execution. I think 
the principle of the decision in Rewa Mahton v. Ram 
Kisken (8) and in Yellappa v. Ramchandra (7) is against 
the contention of the respondent. 


This point was specifically raised and decided by a Bench 
of the Calcutta High Court in a case reported in Narendra 
Chandra v. Jogendra Narain (9). In that case Mookerjee, J.; 
after an exhaustive examination of English and American 
cases observed : “ An examination of these cases show that 
protection is afforded to the purchaser only when he is a strang- 
er to the suit.” This principle’is not only consonant with 
equity but it also saves the Court the trouble of enquiring whe- 
ther the defendant, in whose favour there is no decree at the 
time of the sale, would be entitled to some benefit after the 
sale.’ I think the protection which is given to a bona fide 
purchaser should not be extended to a defendant or a party to 
the suit even though he gets no benefit directly under the decree; 
in other words, it is only a bona fide purchaser who is not a 
party to the suit or proceeding that is entitled to keep the pro- 
perty purchased by him. In all other cases the purchase is 
liable to be defeated on the reversal of the decree in execution 
of which the sale is eftected. 


In the result the appeal is allowed and the sale to the 2nd 
defendant is set aside with costs throughout.. 


Wallace, J. : | have had the advantage of perusing the 
judgment of my learned brother and I am net prepared to dif- 
fer from his opinion inthe case. I was at first inclined to hold 
that in such a case the principle of restitution, that is the resto- 





7. (1896) ILR ar B 464 
8. LR (1886) 13 I A 106, > 9. (1913) 20 CL J 489. 
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ration to his $tatus quo ante of a person wrongfully dispossess- 


ed by the agency of the Court, should be enforced only against - 


the party at whose instance the decree has been enforced, but 
on further consideration I think, as at present advised, that 
this salutary principle of restitution should be enforced as the 
rule, and that exceptions to that rule should be allowed only 
so far as authority by which we are bound has allowed them. 
The Privy Council inZain-ul-Abdin Khan v Muhammad Asghar 
Ali Khan (1) has laid down that a bona fide purchaser not a 
party to the decree forms an exception to the rule, and we are 
not referred to any case which has definitely extended the ex- 
ception to auction purchasers who are parties to the suit cr 


decree, but who had not themselves enforced the decree and 


brought about the auction sale. 
I therefore, agree in the order proposed by my learned 
brother. 
Ase NV; es Appeal allowed. 
In THE: HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND MR. Jusricr 
RAMESAM. © 


Gokuldoss Goverdhan Doss (dead) 


and another A ppellants* 
v. 
Dwarakadoss Goverdhan Doss CoE 
„and others - Respondents. 


The Presidency Toons Insolorncy Act (III of 1909), S. 11 (d)—Carrying 
om business—Meaning of—Family trading firm—Swit for partition—A ppoint ment 
of Recetoer—Effect of—Insolocacy petition filed mere than exe year after-- 
Firm if can be adjudged imsoloent——R. 47 ef the Insolvency Rules—If ultra vires 

Pending a suit for partition among the members of a Hindu joint family, 
which also owned 2 trading firm, a Receiver was appointed to carry on the 
business. More than a year after the appointment of the Receiver, one of the 
creditors of the firm applied to adjudicate the firm insolvent. It was pleaded 
that after the appolntment of the Receiver, the firm could not be said to have 
‘carried on business” within the meaning of S. 11 (d) of the Presidency Towns 
Insolvency Act and that no adjudication order could be validly made. Held. 
a business must be deemed to be carried on s long as there are debts undischarg- 
ed and assets to be got in and the appointment of the Receiver would not affect 
the question. Whether a firm has carried on business or not within a year 
before the date of the fling of the insolvency petition is a question of fact in 
each case, . 

R. 47 of the Insolvency Rules which says that an order of adjudication shall 
be made against partners individually does not mean that an order of adjudica- 


10 S Appeal Now 86 and 87 of 1924. 6th March, r935. 
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tion shall not be made against the firm. If it has that mleaning, it is at 


. variance with S. 99 and may be ulia wires. 


On appeal from the judgment and order of the Hon’ble 
Mr. Justice Waller, dated the 28th Nov., 1924, and passed in 
the exercise of the Original Insolvency Jurisdiction of the High 
Court in I. P. No. 351 of 1924. 
In the matter of Muralidoss Ramdoss & Co. ... Debtors. 
Parry & Co. . Petitioners. 
P. Jagannatha Rao Naidu for appellant n OS A.. 
No. 86 of 1924. 
Nugent Grant instructed by Messrs. King and Partridge 
for respondents in O. S. A. No. 86 of 1924. 
T. R. Ramachandra Aiyar and S. Srinivasa Atyar for 
appellants in O. S. A. No. 87 of 1924. 
Nugent Grant instructed by Messrs. King and Partridge 
and P. Jagannatha Rao Naidu for respondents in O. 5. A 
No. 87 of 1924. 
The Court delivered the following 
JUDGMENTS : Spencer, J. -_These are appeals against 
the order of Mr. Justice Waller adjudicating the firm of 
Muralidoss Ramdoss & Co., insolvent, and finding that the two 


' brothers Gokuldoss and Dwarakadoss were partners in it. The 


counter-petitioners 3 & 4, namely Govindoss Krishnadoss alias 
Babu, who is the son of Krishnadoss Muralidoss, and Ramdnss, 
son of Dwarakadoss Goverdhan Doss, being minors, were ex- 
cluded. O. S. A. No. 86 is by the first counter-petitioner Gokul- 
doss and O. S. A. No. 87 is by the second counter-petitioner 
Dwarakadoss Goverdhan Doss. As he died after filing the 
appeal his son Ramdoss is allowed to continue it. The facts 
which appear from the affidavits on either side are, that the first 
counter-petitioner Gokuldoss’s deceased father Goverdhan Doss 
and his deceased uncle Muralidoss Ramdoss were carrying on 
business in buying and selling houses and lands in Madras 
under the trade name of Ramdoss Muralidoss & Co., and after 
their deaths the first counter-petitioner and Krishnadoss Murali- 
doss, now deceased, carried it on. Messrs. Parry & Co. 
obtained a decree in O. S. No. 1007 of 1922 on the Original 
Side of this Court for Rs. 49,117 against this firm. Other 
creditors of the firm obtained a decree for Rs. 75,206 and 
attached the properties belonging to the firm on the gth Sep- 
tember, 1924. The property remained attached for a period 
of 21 days and notice was given to Gokuldoss of the intention 
of Messrs. Parry & Co, to file a petition to declare the firm 
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insolvent. * Meanwhile Govindoss Krishnadoss, alias Babu, 
instituted a suit, O. S. No. 622 of 1923, first for partition and 
later upon amendment for a declaration that the family had 
become divided from. 1890 and that the debts were incurred by 
him after his father’s death. In this suit a Receiver was 
appointed on 31st August, 1923. 

It was contended before Mr. Justice Waller and again in 
appeal that as the business of the firm ceased in Apri, 1923, 
the Court had no jurisdiction to make an order of adjudication 
in November, 1924. It is also contended that after the 
appointment of a Receiver any business carried on by the 
Receiver will not amount to a carrying on the business by the 
firm, as the Receiver is not an agent of the parties but an ofhcer 
of Court, and that until he is discharged, no adjudication order 
can validly be made. 

S. 11 (d) of the Presidency Towns Insolvency ‘Act 
declares : “ The Court shall not have jurisdiction to make 
an order of adjudication in the case of a petition against a firm 
of debtors unless the firm has carried on business within a 
year before the date of the presentation of the insolvency peti- 
tion within those limits.” | Whether a firm has carried on 


business or not within a year before the date of the filing of. 


the- insolvency petition is a question of fact in each case. But 
it is necessary first to determine what is meant by “ carrying on 
‘business. ’’» Is it the same as “ being a trader” which 13 the 
expression used.in S. 87.0f the English Bankruptcy Act of 
1869 ? Mr. Ramachandra Aiyar quoted the case of Dawe 
v. Vergara (31). ‘That was a case where two persons, Ellery 
and Festing, traded together as wine merchants. Festing 
brought a suit for dissolution and himself took service in an- 
other company as a book-keeper. A Receiver was appointed 
to carry on the business. It was held that, after the appoint- 
ment of the Receiver who took possession and carried on the 


business Festing was no longer a trader at the time when his 


goods were taken in execution. Mr. Ramachandra Aiyar also 
relied on the case of Ex parte Blain, In re Sawers (2), where 
it was held that the act of bankruptcy could not be committed 
by an agent and therefore that two partners°of an English 
firm who were rasiding permanently in Chili could no? he 
adjudicated bankrupts in an English Court of Bankruptcy. The 
explanation to S. 9 of the Presidency Towns Insolvency ‘Act 
declares that the act of an agent may be an act of the principal 


1. (1883) 11 QB 241. 3, (1879) 1a Ch, D. 522 
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for the purpose of committing acts of insolvency ‘even’ though 
the agent may. have no specific authority te commit it. It 
was pointed out by me in Kahangt Singhpt Bhat v. The Bank 
of Madras (3) that the law in England was not the same as 
that in India in this respect. 
In Goswami Shri Girdharifi v. Shri Govardhan Lalji (4) 
the Privy Council had to consider the meaning of the phrase 
“carry on business ” and they observed that the phrase was 
an elastic one and almost incapable of definition. It was 
intended in the Letters Patent, where the phrase was used, to 
refer to business in whtch a man might contract debts and be- 
come liable to be sued by persons who had business relations 
with him. I am of opinion that the expression “ carry on 
business” in the Presidency Towns Insolvency Act cannot be 
interpreted in the light of the Letters Patent or of the wording 
of the old English Bankruptcy Law with reference to traders, 
so that cases like Dawe v. Vergara (1), Ex parte Schom- 
berg (5) and Ex parie Salaman, In re Taylor (6) do not help 
us to decide the meaning of the phrase “ carry on business ” 
in cases of insolvency. Under the old Bankruptcy Act of 
1869 a firm could not be adjudicated insolvent in England, but 


. this was made possible by the Bankruptcy Act of 1893 in which 


the expression “ being a trader” was ‘dropped and the expres- 
sion ‘. carrying on business ” was substituted. As a married 
woman could not be made bankrupt unless she wasscarrying on 
a trade or business after her marriage the question has cofhe 
up tn connection with the Married Women’s Property Act as 
to what is the meaning of “carrying on business ” under the 
Bankruptcy Act. In f» re Dagnall, Ex parte Soan and 
Morley (7) Vaughan Williams, J. observed that trading was 
not completed uriti all the obligations that the fact of trading 
imposed upon the trader were performed. The leamed 
Judges declined to be bound by tthe earlier decisions such as 
Ex parie Schomberg (5) as to the meaning of the words in 
the Bankruptcy Act of 1888 “bethg a trader”. Then in 
In re Worsley (8) Lord Alverstone, C. J. held that a woman 
who was carrying on business separately from her husband and 
sold that busiless must be deemed to be still carrying on the 
business so long as the debts she had incurred in the business 
1. (1883) 11'Q B agi. 3. (1915) a9 M L J 748. 
4. (1893) ILR 18 B agg (PC). 
g (1874) 10 Ch, À 172. 6. (1882) ax Ch. D. 394. 7. (1896) 2 Q B yor. 
8. (1901) 1 Q B 309. 
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remained urfpaid. Reference is made by the learned Chief 
Judge to the case of Ex parte Bamford (9) where the Lord 
Chancellor laid down that so long as a trader did not pay the 
debts he had contracted while engaged in the trade he was to 
be regarded as still engaged in the trade. In In re Clark : 
Ex parte Pope Owles (10) a similar meaning was given by 
the three learned Judges of the Court of Appeal to the words 
“ carrying on business ” ; and in this Court in Petition No. 140 
of 1916 our learned Chief Justice took the view that the 
meaning of “ carrying on business ” as understood by the Court 
of Appeal in England was the same in this country and that 
the language used by the English Court of Appeal was express- 
ed in terms so general as to mean that, so long as there are 
debts of the business being discharged and assets being got in, 
a business must be regarded as still being carried on. 

As regards the argument that the appointment of a 
Receiver prevented the order of adjudication being made, 
Mr. Justice Pollock in Dawe v. Vergara (1) implitd that wf 


Festing intended to reconstitute the business or carried it on. 


after the Receiver was discharged, he would be a ee 
that . 


seems to me that the Legislature could not have int 

an insolvent firm should be allowed to evade its responsibilities 
and obligations by the device of one member of the firm bring- 
Ing. a suit against another member and applying to the Court 
to appoint a Receiver. . It was also argued that Mr. Justice 
Waller’s order declaring the firm insolvent was contrary to 
R. 47 of the Insolvency Rules which says that an order of 
adjudication shall be made against partners individually. I 
do not understand this rule as meaning that an order of adjudt- 
cation shall not also be made against the frm. But if it has 
that meaning, it is at variance with the provisions of S. 99 of 
the Act, which speaks of adjudication orders being made 
against firms, and it may be wlira .vires, as suggested by 
Mr. Grant. In {n re Wenham, Ex parte Batiams(11) Lord 
Alverstone observed that the rule of the Supreme Court in 
England under which a creditor was enabled to get a separate 
receiving order against each individual partner could not be 
held to cut down the,rights and liabilities created by the sections 
of the Bankruptcy Act. In the present pase there is no ques- 
tion that at the date of the petition the insolvent firm had busi- 
ness debts undischarged. 
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Hossa ae The objections taken to the order of Mr. Justice Waller 
Doss thus fail, and the appeals of the two members of the firm must 
Danada E dismissed with costs. 
os The respondents will get their costs out of the estate. 


: This order will have the effect of dissolving our order, 
Spencer, J. dated 18th December, 1924, as to payment of Rs. 500 per 
mensem for the maintenance of the insolvents, and they may 
apply for what is necessary to the Official Assignee or to the 
Judge sitting in insolvency. 

Ramesam, J. :. | agree. 

ToN.: i a - Appeals dismissed. 

lN THE HIGH COURT OF JUDICATURE AT MADRAS, ` 

PRESENT :. MR. JUSTICE SPENCER AND MR. JUSTICE 
Kuppusami Aiyar and others ... Æppelants* im both the 

Appeals (Defts. 1 to 3) 





y. 
B. Raja Kajeswara Sethupathi alias 
Muthuramalinga Sethupathi Avl. ... Respondent in both 
the Appeals (Plaintiff). 


Kuppusami Landlord and temamt—Rent due unde: a permanent lease granted under ax 
Alyar agtesment of compromtise—Landlord’s suit for—Maintanability—Suit prior by 
Reta Rules: landlord against tenant inconsistent with compromue—Effect of—Dismissal of 
wara * that sudt—Relationship of landlord and tenant subsisting at dats of suit for remt 
Hethnpatht —£ fect—Madras Local Boards Act, S. 74—Inter mediate landholder—Road scass 


Avl. is respect of land held bp—Liability for—landheolders suit for recovery thereof 
from intermediate landholder—Mainxiainability—Limitation—At, 120 of 
Limitaizon Act. 


In 1894, the father of the plaintiff, the Rajah of Ramngd, gave a 40 years 
lease to the ist defendant of the suit village on poruppu (or favourable'renr} of 
Ry 804 in conmderation of his having rendered services to the Rajah’s estate. 
in June, 1895, the plaintifs father made an absolute and hereditary grant of 
the same village on serea mantam tenure, i ¢., free from all liability for rent or 
tax, The Dewan trustee of the plaintiffs estate threatened to bring a suit to 
set aside the absolute gift of June, 1895. Thereupon in 1902 the Dewan trustee 
and certain Chetti lessees entered into an agreement of compromise with the 
ist defendant by which the latter obtained a permanent lease of the village on 
payment of poruppu at the rate of Rs 402 a year instead of Ra 804 fixed under 
l the lease of 1894, and the Dewan trustee gave up his intention of instituting 
proceedings to xt aside the gift of the property made under the saroa maniam 

grant of 1895. “car. 13 of the agreement of compromise provided that the 
parties and their representatives should conduct themselves in accordance with 
the provisions contained therein. 

In 1913 the plaintiff brought a suit for recovering posession of the mit 
village on the ground that it had been obtained from his father as an absolute 
gift free from all payments or liabilities through undue influence. - That suit 


*Appeals Nom 314 and 315 of 1922, 13th February, 1925. 
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was ultimately ‘dismissed by the High Court on the ground that the plaintiff 
was bound by the agreement of compromise aforesaid. 

In the same year 1913 the plaintiff instituted the suit out of which the 
appeal arose to recover quit rent (or porupému) as well as road cess and rail 
cess and mahamati from the defendants. The defendants pleaded that, by bring- 
ing the suit to recover possession of the village, the plaintiff had shown his 
intention of not being bound by the compromise of 1902, and that, therefore, the 
defendants were entitled to treat the agreement as being rescinded and to 
refuse to pay poruppu. 

Held, overruling the contention, that the suit was one for recovery of rent 
by a landlord, and that as the parties were in the relationship of landlord and 
tenant, the suit was maintainable. 

If the defendants had relinquished possession of the village or if the Rajah 
had ceased to be the owner of the estate, there could be no mit for recovery of 
rent. : 

Held further, that the plaintiff was not disqualified from suing to enforce the’ 
terms of the compromise of 1902 by reason of the institution of his suit to 
recover possession, because the agreement was not of (the nature of an executory 
contract, the consideration for it was executed, asi there was no defeasance 
clause in it providing for divestment of the rights in the event ag either party 
bieaking any of the terms of the agreement. 

Held, that the plaintiff was not entitled to interest on the arrears of poruppn 
till the date of the disposal by the High Court of his suit to recover possession. 

Held also, that the defendant being an intermediate landholder, the plaintif 
was, under S. 7§ of the Local Boards Act, entitled to recover from him the 
whole of the tax paid in respect of the land held by him less half the tax aseers 
able on the amount of the porwppm and that the limitation period for that vas 
six years under Art. 120 of the Limitation Act. 

Appeals against the decrees of the Court of the Subordi- 
nate Judge of Ramnad at Madura in O. S. Nos. 33 of 1917 
and 53 of 1921 respectively. 

_R. Kesava Atyangar for appellants. 

T. R. Ramachandra Atyar, Lid. Govindaraghava Aiyar, 
V. Muthuswami Aiyar, V. Sundaram Atyar and S$. Sundararaja- 
Aiyangar for respondents. 


. The Court delivered the following 


` JUDGMENT : These appeals arise out of suits brought by 
the Rajah of Ramnad to recover quit rent (or poruppu) as 
well as road cess and rail cess and mahamai from the defend- 
ants who are in occupation of the village of Nedunthulasi in 
Rajasingamangalam Taluk of the Ramnad Estdte. > 

O. S. No. 33 of 1917, out of which Appeal No. 314 of' 
1922 arises, is a suit to recover what is due from the defendants 
for faslis 1321 to 132 5. This suit stood over for decision 
pending the issue of a suit (O. S. No. 157 of 1913) brought by 
the plaintiff for recovering possession of the village of Nedun- 
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thulasi, which he alleged had been obtained from His father as 
an absolute gift free from all payments or liabilities through 
undue influence. The claim of the Rajah to recover the 
village from the possession of the defendants was finally re- 
jected by the judgment of the High Court in Raja Rajeswara 
Sethupathi v. Kuppuswamy Aiyar (1). The decision, to 
which one of us was a party, was dated 3rd May, 1921. After 
this, there was an attempt to obtain leave to appeal to the Privy 
Council, but leave was refused both here and in England. By 
our decision we held that the Rajah could not recover the vil- 
lage from the defendants, because he was bound by a compro- 
mise entered into during his minority by the trustee of his es- 
tate, Venkataranga Aiyar and certain Nattukottai Chetties, to 
whom the estate was leased. On September 14, 1894, the 
Rajah’s father gave a 40 years’ lease to the rst defendant of 
the village of Nedunthulasi on poruppu (or favourable rent) 
of Rs. 804 in consideration of his having rendered services as 
a trusted gumastah of the estate. On 2nd June, 1895, the 
plaintiff's father made an absolute and hereditary grant of the 


same village on sarva maniam tenure, i. e., free from all liability’ 


for rent or tax: On 24th April, 1902, the Dewan trustee of 
the estate and the Chetti lessees entered into an agreement with 
the ist defendant,- by which the 1st defendant obtain- 
ed a permanent lease of the village on payment of 
poruppu at the rate of Rs, 402 a year instead of Rs. 804 nxed 
under the lease of 1894. The Dewan trustee gave up 
his intention of instituting proceedings to set aside the gift of 
the property made under the sarva mdniam grant of 1895. 
Under this arrangement the defendants are bound to pay 
poruppu óf Rs. 402-1-10 and mahamai and road cess every 
fasli. 

The main defence to these suits is that the plaintiff, having 
brought O. S. No. 157 of 1913 to recover possession of the 
village, has shown his intention of not being bound by the 
compromise of 1902 and that therefore the defendants are 
entitled to treat the agreement as being rescinded and to refuse 
to pay poruppu. i 

Reliance is placed on cl. 13 of the agyeement wid runs 
thus: “As an arrangement has been effected in this manner 
and this: agreement entered into, the said Kuppuswami Aiyar 
and his representative-in-interest, the said Dewan trustee Rao 


oe Venkataranga Aiyar Avergal and his representatives- 


po (1931) 41 ML J 474.. 
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in-interest and the said lessees and their representatives-in- 
interest and the Rajah, who gets the said Samasthanam, shall 
conduct themselves in accordance with the provisions contain- 
ed herein.” 

In Srish Chandra Roy v. Banomali Roy (2) there was a 
compromise of a suit under which one party acknowledged the 
title of the other as an adopted son and the other party pro- 
mised to execute a lease of certain mouzahs, and afterwards 
the former party brought a suit to set aside the adoption and 
caused the other side to incur costs in litigation, and after 
having failed in this suit he sued for the specific perfonnance 

f the agreement. The learned Judges of the Calcutta 
High Court (Hill, J. with whom was Brett, J.) held that the 
Court of First Instance rightly exercised its discretion in refus- 
ing to grant specific performancc in favour of one party whose 
previous conduct had amounted to an abandonment of the 
agreement sought to be enforced. On appeal to His Majesty, 


the Judicial Committee confirmed the decision of Pd Calcutta 


High Court. 

Į think that there is a real difference bety <n the facts of 
that case and the present one. The Calcutt Aigh Court was 
dealing with a suit for specific performance, pure and simple. 


The present suit, which is before us in appeal, is a suit for 


recovery of rent by a landlord and the learned Judge in the 
Court below is mistakén when he speaks of it as a suit to direct 
the defendant to pay a certain amount. The suit would not 
be maintainable except on the footing that the parties are still 
in the relationship of landlord and tenant. If the defendants 
had relinquished possession of the village or if the Rajah had 
ceaged to be the owner of the estate, there could beno suit for 
recovery of rent. At the time, when the trustee of the estate 
and the rst defendant settled their disputes by the agreement 
of 24th April, 1902, the trustee was threatening to bring a suit 
to set aside the absolute gift of June 2, 1895. It was an 
amicable settlement of a disputed claim if the gift deed by the 
former Rajah had been declared in a suit brought for that 
purpose to be voidable owing to undue influence, the defendant 
would still have had% right to occupy the village on payment of 
poruppu of Rs. 804 under the 40 years’ lease of 1894. 


The parties compromised on the understanding that the 
1st defendant should pay Rs. 402-1-10, as poruppu, i. e., about 


a. (1904) ILR 31 C 58y:14 ML J 185 (PC). 
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half the amount which he was paying previously. " The agrec- 
ment was not of the nature of an executory contract like that 
in Srish Chandra Roy v. Banomal Roy (2). Cl. (vii) of 
the agreement referring to Act VIII of 1865, which 
was then the rent'law in force, provides that no pattas 
or muchilikas need be executed. The document was stamped 
as a permanent lease for a rental of Rs. 402 and a release of 
the rights under the gift deed of 1895. There was no defca- 
sance clause providing for divestment of the rights in the event 
of either party breaking any of the terms of the agreement. 
The consideration was executed consideration, the trustee 
having abstained from bringing a suit for recovery of posses- 
sion and the ist defendant having agreed to pay poruppu of 
Rs. 402. In Srish Chandra Roy v. Banomali Roy (2) there 
was a promise to execute a lease of the suit mouzahs and in thet 
respect, the agreement was executory ; but the settlement in tlic 
present case left nothing to be done by the parties in future 
except to pay and receive poruppu at the rate agreed upon. 

When the plaintiff brought O. S. No. 157 of 1913 to re- 
cover possession of the village, the defendants, in their written 
statement para. 37, immediately asserted that they were no 
longer bound to pay poruppu under the terms of the agreement 
of 24th April, 1902, as the plaintiff had broken the agreement 
by bringing that suit. In that suit, however, neither party was | 
willing to abide by the compromise. ‘The defendants rclied 
upon the absolute gift made by the Rajah’s father and the 
plaintiff relied on that gift being voidable on account of undue 
influence. In the decision of the suit it was made clear that 
the contentions of neither party were correct and that both 
sides were bound by the settlement. As the settlement was not 
an executory contract, I am of opinion that the plaintiff is cn- 
titled to sue to enforce its terms and that he is not disqualified 
by having sued for a greater relief in O. S. No. 157 of 1913 
as his previous claim that he was entitled to poruppu at the 
rate of Rs. 804 does not prevent him from now claiming 
that he can recover at least Rs. 402 per annum. The suit 1s 
thus distinguishable from that in Srish Chandra Roy v. Bano- 
mali Roy (2) which was a case of an exeeutory contract and a 
suit for specific performance. In Garya Varapu Krishna 
Venamma v. Naraparajy Venkata Mukunda Rao (3) where 
there was a compromise which finally settled the rights of the 
ay (7904) TLR gx C 584-14 ML ] 385 (PC), 

3. (1909) 7 ML T 33. 
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parties and hothing more had to be done to give eftect to It, 
it was held by this Court, that the conduct of the executant in 
acting in a manner inconsistent with the compromise did not 
justify the other party in repudiating it, and Srish' Chandra Roy 
v. Banomalt Roy (2) was distinguished. 

In this view the Lower Court was right in holding that 
the plaintiff was entitled to succeed and in giving him a decree 
for recovery of poruppu for the faslis in suit. 


Two minor points remain to be decided. The Lower 


Court’s decrees allow interest at 12 per cent. from the date of 
the suit till the date of the decree, and 6 per cent. thereafter 
till payment. During the pendency-of O. S. No. 157 of 
1913, and until the appeal was decided on 13th May, 1921, 
the defendant did not tender payment and the plaintiff did not 
demand it probably with the idea that, if he accepted rent, he 
would not be able to successfully impugn the defendants’ title. 
On one occasion Rs. 10 was paid, not by the defendants, but 
by a friend named Venkatachari (vide Ex. X and the evidence 
of the 2nd detendant, D.W.1). This payment will not affect 
the rights of the parties since it was not a transaction betwecn 
themselves. The fact remains that during the pendency -of 
the.former litigation the plaintiff was unwilling to receive and 
the defendants were unwilling to pay (vide para. § of he 
plaint in: O. S. No. 33 of 1917). 


meee 


Under these circumstances, interest should not be charged 


antl the former suit was finally decided by our-' decision in- 


appeal on 13th May, 1921. 

The Lower Court's decree will be amended by AA 
interest only from 14th May, 1921. As regards road ‘cess, 
the appellant claims that he is only liable to pay half the road 
cess, but it is clear from S. 73 of the Local Boards Act that, 
as he is an intermediate landholder, the landholder is entitled 
to recover from him the whole of the tax paid in respect of 
the land held by him less half the tax assessable on the amount 
of the poruppu. For this the limitation period is six years 
under Art, 120 [vide Muthuramalinga Sethupathi v. Mahka- 
linga Raju (4)]... The appellant’s contention fails. 

Subject to the, modifications above stated, the appeals are 
dismissed with proportionate costs. : 

A. S.V. A ppeals ja 
2. (190p LL Rr C s8y:14 MLJ r85 (PC). 
+ (1918) 9 L W 287 at 288, 
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IN THE HIGH COURT OF JUDICATURE AT M'ADRAS. 


PRESENT : Mk. Justice PHILLIPS AND MR. JUSTICE 
KRISHNAN. 
Pachaiyappa Chetti ... Appellant® (Defendant) 

v. 
Sivakami Ammal ... Respondent (Plainnf ). 


Limitation Act ef 1908, S. 10o—Applicability—Property vested in trust for a 
specific purpose—Maxing—Ent ustment of monsy-lending business by A lo B— 
Suit against B's legal representative by A’s heit for account of property en- 
tiusted-—Limiiation—A Iteration of purpose of irust—Conversion by B or his som 
o! property entrusted—E fect. 

Plaintif was the daughter of one P who, with his brother, formed an un- 
divided family, They carried on money-lending dealings and entrusted their 
dealings to their brother-in-law, S, the father of the defendant. S continued 
those dealings for ome ime and maintained accounts for the moneys in hib 
hands In 1906 P's biother ‘divided off from him and removed his share of 
the propeity from the hands of § who, however, continued to deal with the pro- 
perty of P until the latter's death in February, 1913, and even afte: that date 
remained in possession of all his property. : 

Shortly before his death P directed S to hold his property for the benefit’ 
of hin wife and daughter (the plaintiff). S agreed to it and just before his 
death told his son, the defendant, to continue the arrangement and pay the 
ladies the moneys of P when wanted, At the time of his death S also informed 
the plaintiff and her mother that his son would continue to hold the property on 
their behalf. The bulk of the property originally entrusted to $ was presumably 
money, and possibly promissory notes and bonds; there was no evidence that 
at that time any mortgages or immoveable property existed. Fhe evidence 
showed that P's friends were subsequently lent out by S on bonds and mortgages 
taken either in his own name or in the name of the defendant. 

The plaintif, alleging that all the properties of her father were vested in S, 
ond, after him, in his son, the defendant, in trust for her, sued the defendant for 
nn account. The defendant, admitting that the properties vested in him, con- 
tended that they vested in him absolutely and that the plaintiff had no interest 
therein, and that the suit was barred by limitation. The contention of the 
defendant was found against, and that finding was not disputed in appeal. 

Held, (1) that, in view of the pleadings and the course of trial in the Court 
below it was not open to the defendant to plead that the plaintiff had not proved 


an effective transfer of the properties ; (2) and that S. 10 of the Limitation Act 
applied to the case and the suit was not barred. 


The properties were originally vested in S in trust for a specific purpose, 
the trust being at the time one for the benefit of P himself. There were no 
mortgages or immoveable property at that time, and therefore no registered 
instrument of tiansfer was necessary, and the property would vest in S by the 
mere transfer of possession coupled with the intention*of the parties that such 
delivery of possession should vest the property in $. On the conversion by S of 


the moneys and bonds into mortgages, such mortgages vested in him for the 
kame purpose. The subsequent direction by P that the property uhould be held 


+Appeal No. 192 of 192a, goth January, 1945. 
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for the benefit bf his wife and daughter was merely an alteration of the pur- 
pose of the trust. In both cases the property was held for a specific purpose 
and an express trust, within the meaning of S. 10, was undoubtedly creacea. 
“ Festing” in S. to—Meaning of. 

Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in O. S. No. 41 of 1921. 

A. Krishnaswami Aiyar for appellant. 

T. M. Krishnaswami Atyar for respondent. 

The Court delivered the following 

JUDGMENTS : Phillips, J. __The plaintiff in this case ts 
tHe daughter of one Ponnambala Chetti, who, with his brother, 
Periyambala Chetti, formed an undivided family. They car- 
ried on money-lending dealings and entrusted those dealings 
to their brother-in-law, Sadayappa Chetti, the father of the 
present defendant. Sadayappa Chetti continued those dealings 
for some time and maintained accounts for the moneys in his 
hands. In 1906 the brothers, Ponnambala Chetty and Peri- 
yambala Chetty, effected a partition and the latter removed his 
“share of the property from the hands of Sadayappa Chetty 
who, however, continued to deal with the property of Ponnam- 
bala Chetty until the latter’s death in February, 1912, and-even 
after that date remained in possession of all his property. The 
plaintiff now alleges that Sadayappa Chetty held all these pro- 
perties in trust for her and has brought this suit against his 
son, the defendant, for an account. These facts are not dis- 
puted, but it is contended that the plaintiffs suit for an account 
is barred by limitation. The Subordinate Judge has, however, 
found that S. To of the Limitation Act is applicable to this case, 
and has given a decree. In appeal we are only concerned with 
the question of limitation, it being contended for the appellant 
that S. 10 is not applicable because the property of Ponnam- 
bala Chetty had not become vested for any specific purpose 
either in Sadayappa Chetty or in the defendant. The main 
point relied on in appeal is that the property never became 
vested in Sadayappa Chetty: for any specific purpose ; and it is 
contended that as the property consisted of promissory notes, 
bonds and mortgage deeds, the provisions of S. 5 of the Trusts 
Act were not compled with, and no valid trust Has been created. 
It isin evidenceethat shortly before his death Ponnamhala 
Chetty directed Sadayappa Chetty to hold his property for the 
benefit of his wife and daughter ; and there seems to be no 
reason to disbelieve the oral evidence on this point, for, many 
witnesses speak to the fact and the discrepancies in their evi- 
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dence are merely on matters of detail which is du? to the fact 
that the witnesses are deposing to events which took place 
nine years ago. It is also alleged that when Sadayappa 
Chetty died in December, 1912, he informed the plaintiff and 
her mother that his son would continue to hold the property 
on their behalf. The arguments in appeal have been con- 
fined to the entrustment alleged to have been made by Ponnam- 
bala Chetty shortly before his death, and it is contended that, 
as some of the property consisted of mortgages which were 
immoveable property, no valid transfer was effected as there 
was no registered instrument of transfer, and consequently, the 
property did not vest in Sadayappa Chetty, and a fortiori did 
not vest in him for any specific purpose. ‘This argu- 
ment, however, ignores the pleadings in the suit. The 
plaintiff alleged that the properties yested in Sadayappa Chetty 
and after him in his son, the defendant, and were held in trust 
for her. The defendant admitting that the properties vested 
in him contended that the properties vested in him absolutely 
and that the plaintiff had no interest therein. This contention ' 
of the defendant has been found against and this finding is not 
disputed in appeal. It was therefore the case of both parties 
that the properties actually vested in the defendant. Conse- 
quently no evidence was let in as to the manner in which such 
vesting was effected, and consequently it hardly lies with the 
defendant now to plead that the plaintiff has not proved an 
effective transfer of the properties. 

Apart from this, the whole of the appellant’ s argument 
has been confined to the period dating from Ponnambhala 
Chetty’s death ; but it is in evidence and is not disputed now 
that the property entrusted to.Sadayappa Chetty was entrusted 
to him many years before Ponnambala Chetty died, the alleged 
trust being at the time one for the benefit of Ponnambala 
Chetty himself. The bulk of the property originally entrust- 
ed was presumably money and possibly promissory notes and 
bonds ; there is no evidence at all that at that time any mort- 
gages existed. The transfer of the money and bonds, there- 
fore, could be effected by delivery ; and if it was the intention 
of the parties that Sadayappa Chetty should hold the property 
as a separate fund to be accounted for by hyn to Ponnambala 
Chetty undoubtedly an express trust would be created. There 
being no immoveable property, so far as it appears from the 
record, no registered instrument of transfer would be necessary; 
and the property would vest in Sadayappa Chetty by the mere 
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transfer of possession coupled with the intention of the parties 
that such delivery of possession should vest the property in 
Sadayappa Chetty. The subsequent direction by Ponnambala 
Chetty that the property should be held for the benefit of his 
wife and daughter was merely an alteration for the purpose of 
the trust ; in both cases the property would have been held 
for a specific purpose. In this view of the case, undoubtedly 
an express trust within the meaning of S. 10 of the Limitation 
Act was created and, consequently, the plaintiff's present suit 
cannot be barred by limitation. 


I do not therefore think it 1s necessary to ascertain in this 
suit whether the mortgage deeds had become vested in Sada- 
yappa Chetty inasmuch as there is nothing to show that, when 
the entrustment was made, any immoveable properties, such 
as mortgages, were transferred. Their existence now can he 
explained by the fact that Sadayappa Chetty, dealing with the 
moneys of Ponnambalam Chetty, converted some of those 
‚moneys into mortgages ; and, if the money vested in him the 
proceeds thereof would similarly vest. Even if it were neces- 
sary to prove vesting, it is possible that the view taken by the 
late Chief Justice in Kistappa Chetty v. Lakshmi Ammal (1) 
that the word ‘vesting’ means merely ‘properly having con- 
trol of the property’ would be sufficient to dispose of the case, 
but, as I am of the opinion that the parties did not go to trial 
on this question of vesting, the defendant having admitted that 
the property vested in him, it is unnecessary to further discuss 
this question ; and | need not refer to the various authorities, 
English and Indian, which have been referred to in the course 
of the argument, an argument which was largely beside the 
point with reference to the pleadings in the case. 

The appeal therefore fails and is dismissed with costs. 


Krishnan, J. The defendant, the appellant in this 
appeal, is the husband of the plaintiff. The plaintiff sues him 
for an account and for payment over of the moneys which she 
alleges her father Ponnambala Chetty entrusted to his brother- 
in-law Sadayappa Chetty, defendant’s father, which on his 
death passed into the hands of the defendant Defendant 
denied the entrustntent and pleaded that pro-notes and mort- 
gage bonds in his fame were his own property and raised seve- 
ral legal pleas and further contended that the suit was barred 
by limitation. In answer to the last plea plaintiff contended 
that her case fell within S. ro of the Limitation Act and no 
(gag) 4g ML Jagr at ggg, 
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limitation applied to it. The Subordinate Judge overruling 
the defendant’s pleas passed a decree in plaintiff's favour and 
the defendant has appealed to us. The only point raised in 
the appeal is the one of limitation, the learned, vakil for the 
appellant expressly stating that he gave up all other points. 
The question we have to decide is thus confined to whether 
5. 10 applies on the facts of this case. It is clear from the 
evidence that Ponnambala Chetty and his brother, who were 
carrying on money-lending business in Thiruvannamalai but 
living in a small village near by, being apprehensive of the 
safety of their property, purchased a house in Thiruvannamalai, 
and gave it to their brother-in-law Sadayappa Chetty to live in, 
free of rent, and transferred their funds to him and got hun 
to transact their business on their behalf in his own name kecp- 
ing separate accounts for the same. He was to render accounts 
and hand over the moneys and profits when demanded. Pon- 
nambala’s brother subsequently divided off from him and 
obtained from Sadayappa his half share in those moneys and in 
the house. But Sadayappa continued to act for Ponnambala 
till the latter’s death in 1912. ‘There is a body of evidence 
which there is no reason to discredit that just before his death 
early in 1912 Ponnambala instructed Sadayappa_ to continue 
the business as before and hold the moneys for the benefit of 
his wife and daughter, the plaintiff ; Sadayappa agreed to it 
and acted accordingly. Sadayappa also died at the end of 
the year 1912 and it is in evidence that just before his death 
he told his son the defendant to continue the arrangement and 
pay the ladies the moneys of plaintiff's father when wanted. 
Plaintiffs mother brought a suit against her son-in-law, the 
defendant, and got a decree for the transfer to her of a number 
of pro-notes and bonds standing in the defendant’s name but 
found to have been taken with her husband’s money. Plaintiff 
has brought this suit after her mother’s death for an account 
of all the moneys belonging to her father which the defendant 
collected and had not hitherto accounted for and for payment 
aver. 

On these facts the plaintiff contends that Sadayappa was 
an express trugtee in whom moneys were yested by her father 
for the specific purpose of carrying on his money-lending busi- 
ness improving the estate and handing over the capital and 
profits to him on demand, a purpose which was afterwards 
changed by her father into a similar one in favour of herself 
and her mother ; she, therefore, pleads $. 10 applies, The 
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defendant pleads that there is no proof that any funds of the 
plaintiff's father. were vested in his father and even.if sọ vested 
he says they. were-not vested for any specific purpose and S. 10 
could not apply. “According to him his father was only an 
agent of the plaintiff’s father and as such an agency, came to an 
end with his death in 1912 and the suit is barred by limitation. 

Although the evidence on the point is somewhat meagre 
as to what actually took place when Sadayappa was installed 
in.the newly purchased house in Thiruvannamalai there is 
evidence to show that the funds of the plaintiff's father’s 


money-lending business were thereafter kept by Sadayappa and. 


were lent out by him on bonds and mortgages taken either in 
his own name or in the name of his, son, the defendant. 
Fx. KKK, the account produced, and the other documents re- 


ferred to by the Subordinate Judge in his judgment prove this. 


It is true that some bonds were taken in Ponnambala’s name 
and Ponnambala at times sent chits to Sadayappa for loans to 
be given to borrowers. ' But these circumstances do not inter- 
„fere with the inference that Sadayappa was made a trustce 
and was not a mere agent. If he was only an agent he would 
not have taken bonds in his own and in his son’s name for 
moneys got from Ponnambala. The near relationship of the 
parties, the fact that.Sadayappa dealt with Ponnambala’s 


moneys as if they were his own and. took bonds in his and Jus . 


-son’s name for such moneys when lent, the fact that he kept 
a separate account for these funds, the evidence as to what 
took place at Ponnambala’s and Sadayappa’s deaths, all point 
to the fact that Sadayappa was not a mere agent but wag in 
reality a trustee. There is no force in the argument that.the 
properties were never properly vestéd in the defendant’s father 
by Ponnambala. In fact, the defendant’s case in the Lower 
Court was not merely that the properties were vested in nis 
father and after his death in him but that they were actually 
his own properties. The plea now taken that the propertics 
were not vested in the father is not consistent with that posi- 
tion. The funds were all apparently in the shape of moncys 
which -had only to be handed over to the defendant’s. father 
with the intention of passing the property to him to vest them 
in him. If there were any pro-notes or bonds in’ Ponnambala’s 
name at the time which required endorsement or assignment in 
writing to transfer, they were evidently subsequently realised 
„and converted into moneys and taken by Sadayappa as no such 
notes or bonds exist now. Such taking with. Ponnambala’s 
consent would vest these funds in Sadayappa, The conten- 
R60 
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tion that a registered instrument was required to create a trust 
with reference to immoveable property like a mortgage interest 
is of no avail here as it is not shown that at the time the funds 
were vested in Sadayappa any portion of them consisted of 
mortgage securities. The mortgage bonds that now exist were 
taken in defendant’s name by his father for moneys lent out 
by him which were already vested in him though they were 
originally part of Ponnambala’s estate. I have no doubt that 
Ponnambala’s money were legally vested in Sadayappa in trust. 
The evidence also: shows that the specific purpose of the trust 
was to carry.on money-lending with those moneys and to in- 
crease 'the estate by addition of profits by way of interest and 
hand over when called on. to Ponnambala. It was clearly 
open-to Ponnambala, the funds being already vested in Sada- 


_ yappa, to alter the purpose of the trust by merely directing hun 


to hold them for the benefit of his wife and child as he did 
just before his death. It seems to me that all the conditions 
necessary for the application of S. 10 of the Limitation Act 
exist in this case and the Subordinate Judge was right in over- 
ruling ‘the plea of limitation, as under S. 10 the defendant, as 
the legal representative of the trustee, is equally barred from 
pleading the statute. 

As this case turns on the facts proved here which clearly 
bring it within the section it is not necessary to refer to any 
authorities on the exact’ meahing of the section. The case 
cited in Krishna Pattas v. Lakshmi (2) to which I was a party 
is clearly distinguishable as that was a case of a constructive 
trust. The case in Bhurabhai v. Bai Rurmani (3) is more 
in point. 

I agree that the appeal fails and should be dismissed with 
costs. 

A. S. V. Bae | Appeal dismissed. 

In Tot HIGH Court OF JUDICATURE AT MADRAS. 

Present :— SIR Vicror Murray Coutts TROTTER, 
Chief Justice AND Mk. JUSTICE KRISHNAN. 


B. R. Sawmy Rao ... Appellani* (Morigagee.— 
: Respondent) 


U. e 
F. H. Wilson, The Official Assignee ° 
of Madras Š Sai Respôndent (Petitioner) 
Civil Procedure Code, 0. a, R. a—Mortgage—Separate coveranis fer 
interest and principal—Demund xecessary for latter—Letter demanding interest 
22703 Appeal No. 460194. °  6th February 1925. 
‘a, (19a1) TL R 45 Mars :4aML Jorg. 3, (1908) ILR ga B 394. 
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—Sutt fer interest alonc—If bars subsequent suit for princtpal—Inselocacy of 
werigagor—A pplication by Ofkctal Assignee to have mortgage declared twvalid 
— 0. a, R. 2tf applies. 

A mortgage document contained a clause that the mortgagors would .pay 


the interest regularly within the sth day of every month and then continued to , 


provide that the mortgagors and their heirs would pay the principal and interest 
due thereunder to the mortgagee and his heirs whenever demanded, and “in 
default of our paying so, you und your heirs shall legally proceed.......... and 
realise the amount.” The mortgagee sent a letter demanding interest and 
therein stated that if the demand was not complied with, he would instruct bis 
vakil to recover not only the interest but the principal also. This waa followed up 
by a suit for interest based on the personal covenant alone and thereafter the 
mortgagor became insolvent. The Official Assignee then applied to the Insol- 
vency Court for a declaration that the mortgage was unenforceable. Heid, the 
ccvenants for principal and interest were separate and independent, and where- 
as a demand was necessary in order to make the former becoming due, no 
demand was necessary in the case of the latter. As the letter demanding interest 
was only a threat that proceedings would be instituted for recovering the 
principal also and did not by itself constitute a demand for the principal, the 
mortgage acount had not Become payable at the time the suit for interest was 
filed and hence O. a, Ra would not bar a second sult on the raortgage. 
Kishan Narain v. Pale Mal, (1922) I'L R 4 Lah 32 (PC) and Mukammad 
Hafe v. Muhammad Zakariya, (1921) I L R 44 A tar (P C) followed. 

Held also, the Insolvency Court had no jurisdiction to grant sach a declara- 
tion, as O. 2, R. a would not.apply unless the mortgagee brought a suit to 
enforce his mortgage. 

On appeal against the order, dated the 15th April, 1924, 
of the Hon'ble Mr. Justice Waller passed in the exercise of 
the Ordinary Original Insolvency Jurisdiction of the High 
Court in I.P. No. 195 of 1923 in the matter of P. Thirumurthi 
Chetty, an insolvent. 

Fere Mockett instructed by Grant and Greatorex for 


appellant. ; . 

R. N. Aingar and K. S. Narayana Atyangar instructed 
by Varadaraja Mudakar for respondent. 

The Court delivered the following 

JUDGMENTS : The Chief Justice :__This raises a matter 
of some little interest. The learned Judge came to the con- 


clusion to which he felt himself constrained to come with obvi- 


ous and natural reluctance. I confess that I do not see iry., 


particular difficulty about this case when the documents are 
looked at carefully. 

The case gives*rise to a question ad to the construction 
of O. 2, R. 2, an*enactment peculiar toeIndian Law and an 
enactment, the supposed benefit of which I have never been able 
even to guess at or to make the slightest suggestion of what 
benefit it would be to anybody at all. The effect of it is said 
to.be that the mortgagee in this suit having gued for an instal- 


Contts 
Trotter, C. J. 


B. R. Sawmy 
kao ' 


"v. 
The Ofcial 
Asbignee 
of Madras. 





Coutts 
Trotter, C. J. 


446 THE MADRAS LAW JOURNAL REPORTS. (vol. 


„ment of unpaid interest on his mortgage was to be held there- 


after debarred from recovering the principal. That would 
not carry the respondent all the way because what he has done 
here is not to raise this matter by way of defence to a suit on 
the mortgage or anything of the kind but to go boldly to the 
Court of Insolvency and ask for a declaration that the mort- 
page is dead, cancelled. In any event, whatever be the true 
effect of O. 2, R. 2, he cannot go to that length and, if it werc 
necessary to decide on that ground alone, I should be prepared 
to allow this appeal on the ground that the learned Judge had 
no jurisdiction, on an application of the Official Assignee, to 
make any such declaration. However, | think it can be decid- 
cd on a better ground than that. 


The line of demarcation between the two classes of cases 
that arise is'clearly drawn by the judgment of the Privy Coun- 
cil in the case of Kishan Narain v. Pala Adal (1) and whax the 
Board says is this : “ If the plaint originally brought came to 
be properly interpreted as claiming only a personal relief in 
respect of the unpaid interest, the appellant’s case would be on 
surer ground;” and further “it does not appear to their Lord- 
ships that if the mortgage had provided, as mortgages always 
do in this country, for an indépendent obligation to pay the 
principal and the interest, that in a suit brought to obtain a 
personal judgment in respect of the interest alone the rule 


would have prévented a subsequent claim for payment of the 


principal.” That is the guiding principle that the’ Board has 
laid down for us. Now, what of this instrument ? It seems 
to me perfectly clear that there is an independent covenant for 
the payment of interest and that the principal actually becomes 
payable not on failure to pay a current instalment of interest 
but on failure to comply with the demand to pay the intcrest 
and interest and principal due together. There is no proviso 
here, which L quite agree might make all the difference, that 
the failure to pay an instalment of interest shall make the 
whole principal amount due. I take it, though it is not neces- 
sary to decide the point, that in such a case very likely QO. 2, 
R.2 might apply. But, as I say, here there is an independent 
covenant to pay interest and it is on that d have scrutinised the 
pleading in the SmaJl Cause Court suit very carefully and it is 
quite obvious that the suit was brought on a personal covenant 
and a personal covenant alone to pay interest and the plaints 
Carefully abstain from asking for any sort of charge upon or 


1, ‘(LR (1922) sol Arrg ‘1 LR 4 Lah. 32.44MLJ 123 (PC). 
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other remedy against the mortgaged property ; and the defence 
was an unsuccessful attempt to force the plaintiff into the 
position of saying that he was claiming in a matter which im- 
volved an adjudication as to immoveable property__an attempt 
which properly failed. i 


Then the next thing and it is apparently the ground on 
which the learned Judge went in making this order__is that 
the letter of the 28th December, 1921, which demanded the 
interest was of itself also a demand for the principal. That 
argument is one that I fail to appreciate. It is no use setting 
out the letter. There is an unquestioned demand for the 
Interest and what follows is a warning that, if that demand is 
not complied with, the vakil will be instructed to recover not 
only the interest but the principal. How a threat to make a 
demand can be construed as being in itself to be a demand 
passes my comprehension and I am free to say on that part of 
Mr. Aingar’s argument that I have been totally unable to 
appreciate it. 


On these grounds I think that the learned Judge’s order 
is wrong and must be reversed with costs here and below on 


the Original Side scale. 


Krishnan, J. : This is an appeal against an order passed 
‘by Waller, J., sitting in the Insolvency Court, on an- applica- 
tion made by the Official Assignee to have a mortgage in favour 
of: the appellant before ‘ts declared invalid. ra 


The learned Judge has passed an order in those terms. 
The reason given for the order is this: The mortgagee, it 
seems, brought a suit in the Small Causes Court, Madras, for 
the interest due under the mortgage bond for some months. It 
is claimed that because of that circumstance, the mortgagec’s 
right to sue for the principal is barred by O. 2, R. 2 of the 
Code of Civil Procedure and therefore the Official Assignee is 
entitled to be given a declaration that the mortgage is defunct. 
To start with, there is the difficulty in the way of this applica- 
tion, that O. 2, R.2 does not apply unless the mortgagee 
brings a suit to entorce his mortgage, as the sule merely bars 
a second suit. The question will arise only in a second suit 
brought by the mortgagee and not in ar’application brought by 
the Official Assignee in the Insolvency Court as representing 
the insolvent mortgagor. In the second place, if we look at 
the mortgage bond, it clearly contains separate covenants as 
regards payment of interest and of principal. It provides that 
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the mortgagors “ shall pay the interest of the said debt every 
month within the sth of that month, commencing from the 
sth of the current month, May, 1921.” It then goes on to 
provide that the mortgagors and their heirs shall pay the prin- 
cipal amount Rs. 5,000 and the interest due therefor to the 
mortgagee or his heirs whenever demanded. It is quite clear © 
that here we have two independent covenants ; and it leaves 
it open to the mortgagee to call in his mortgage money when- 
ever he likes or to leave it under mortgage with the mortga- 
gors ; but the right to get the interest every month is specifically 
provided for and requires no demand whatsoever, for interest 
is payable independently of demand on the sth of every month. 
The sentence that follows these two clauses in this mortgage 
deed is this : ‘‘ In default of our paying so, you and your heirs 
shall legally proceed upon us and on our heirs and on the mort- 


_ gaged properties mentioned in the Schedule A below and on our 


other properties and shall realise the amount.” It is con- 
tended that the words “in default of our paying so” should be 
taken to mean “in default of our paying either the interest in 
the first clause or the principal amount and interest as in the 


second clause on demand.” I am unable to agree with this 


contention. I think the words “in default of our paying 
so” clearly has reference only to the second clause, namely, 
on the failure to pay the amount of the principal and interest 
after demand. No demand was necessary to bring a suit for 
the interest. A suit for interest was brought by the mortga- 
gee in the Small Causes Court not against the property itselt but 
to get a personal decree against the mortgagors. The fact 
that he brought that suit before demanding the prin- 
cipal cannot prevent a subsequent suit being brought for the 
principal amount of money after demand. If, as held by 
Waller, J., a demand had already been made for the principal 
money before the suit tn Small Causes Court had been 
brought and the principal amount and interest: had both be- 
come payable by the ume, O. 2, R. 2 would apply tc the 
second suit by the mortgagee ; but that contention fails in this 
case because I agree with the learned Chief Justice that Ex. B 
does not amour to a demand for the payment of the principal 
amount at all. It is as explained by His Lordship only a threat 
that proceedings would be takeri through a vakil for the pur- 
pose of recovering the principal as well if the interest is not 


paid; the vakil, if he is instructed, will have to take the neces- 


sary'steps under the bond to realise the money and the first step 
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which he Would have to take would be to make the necessary 
demand under the deed, so that with all respect to Waller, J., 
Ex. B cannot be construed in my opinion as tantamount to a 
demand for the principal. In this view, at the date when the 
Small Cause suit was brought, the principal amount of the 
mortgage money had not become payable, the mortgagee. not 
having exercised his option of callingit in. O.2, R. 2 then 
would not apply even in the case of a second suit on the 
mortgage. 

The point whether O. 34. R. 14 has not got a bearing on 
this question has not been argued and, therefore, I do not wish 
to express any opinion on that point. 


The law asto the applicability of O. 2, R. 2 has been 
laid down by the Privy Council in the cases referred to before 
us, namely, Kishen Narain v. Pala Mal (1) and Mahomed 
Hafiz v. Mahomed Zakariya (2). Inthe latter case, as Lord 
Buckmaster explained, where there is a provision in the mort- 
gage deed for the payment of interest different from that as 
to the payment of the principal, making two independent cove- 
nants, if a personal action is brought on the covenant for the 
payment of interest and a decree is obtained, that would not 
prevent a subsequent suit being brought for the mortgagre 
money and O. 2, R. 2 would have no application. That is 
exactly this case here. O. 2, R. 2 will apply only if at the 
date of suit both the principal and interest had become payable. 

In these circumstances, I agree with the learned Chief 


Justice that this appeal must be allowed with costs as against 
the Official Assignee. 


T.S. Y. Appeal allowed. 
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Sasapu Kannamma Nayuralu ... Respondent (Plaintif). 
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tion if goed to exieni ef alicnoi’s share—Subrogation—Alience’s*right, as re- 
gards portion of purchase money ulilised for discharging husband’s delts—Deht 
xoi charged on estate—Effect—Co-widows—Swit for partition by one of— 
Death of defemdani—Amendment of plaint by adding prayer for 
recovery of entire property—P ermissibility—E vents subsequcni je 
suii—Courg if and when can take notice of—Amendmeni of plaint sa as.io in- 
clude relisf om fest of. 


One of two co-widows cannot, without the consent of the other, alienate 
the latter's share of her husband’s property even for purposes beneficial to the 
estate. The decision in Kalliyanasundaram Pillai v. Subba Moopanar, 11 ML J 
139 is to be explained on the ground that the Judges were of opinion, on the 
facts of that case, that the senior widow was recognised as manager or agent 
of the other. Such an inference can be made only in a case where there is no 
known hostility between the widows and is not pomible when the widows are 
hostile to each other. 


The plaintiff, one of two widows, sued for partition of her husband’s pro- 
perty and possesion of her share. The defendants were, tater aha, the other 
widow and a person to whom she had sold a portion of her husband’s property 
for, discharging a decree obtained by a third party against her husband. The 
defendant-widow died pending the suit, and the plaintiff applied for an amerd- 
ment of the plaint by inserting a prayer for pdmession of the entire estate, as 


the result of her death. The Court below allowed the amendment and granted 


a decree to the plaintiff for possession of the entire property. 


On appeal by the alienee, held, (1) that the sale to him was not binding 
even to the extent of the share of the deceased widow ; (2) that he was not 
entitled .to be paid the portion of the purchase money which was utilised for 
discharging the hueband’s decree debt; and (4) that the améndment of the 
plaint so-as to enable the plaintiff to claim the whole of the property including 
the share of the deceased widow was, in the circumstances of the case, rightly 
allowed. 


The decree against the husband was not a mortgage debt in which case 


the alienee might have been entitled to claim the amount paid by him to dis 


charge the debt by subrogation. 

Any right by contribution against the plaintiffs half share could be opera- 
tive only during the lifetime of the deceased widow and not after her death 20 
as to affect plaintifs right by survivorship.. Neither 8. 69 nor S. yo can help 
the allenee. 

Events thet happen even after the filing of the suit, including those that 
add to the title of the plaintiff, may be taken notice of and an amendment of 
the plaint for including a prayer for relief on the foot of such events ought, as 
a general rule, to be allowed to avoid multiplicity of proceedings 

Co-scideuws—E state of —Nature of—Partition bemoeen them—E ff ect—A liena- 
tion by one of them—Righis of alenee under—Effect on surviving condow er 
rewersioners—Review of cases with regard te. 

Second appeal against the decree of the Court of the 
Additional Subordinate Judge of Vizaganatam in A. 5. 
No. 439 of 1921 (A. S. No. 378 of 1921 on the file oí the 
District Court of Vizagapatam) preferred against the Jecree 
of the Court of the District Munsif of Rajam in 
OQ. S, No. 100 of 1916. 
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Y. Suryanarayana for appellants. 
B. Jagannadha Doss for respondent. 


The Court delivered the following 
. JUDGMENT :—This Second Appeal arises out of a suit by 
one of two Hindu widows for partition of her husband’s pro- 
perty and possession of a share. The ist defendant is the 
co-widow and she sold a part of the property under Ex. IV to 
the 2nd defendant who married the daughter of a deceased co- 
wite of plaintiff and 1st defendant, and another part to the 3rd 
defendant under Ex. VI. The 4th defendant is the undivided 
brother of the 3rd defendant. The 1st and 2nd defendants 
lived in the same house. The District Munsif decreed the 
suit. On appeal, the Subordinate Judge remanded the suit 
for fresh trial. On remand, the District Munsif again passed 
a decree in favour of the plaintif. In the interval the 1st 
defendant died. There was again an appeal to the Subordi- 
nate Judge. The plaintiff prayed for an amendment of the 
plaint and prayed for possession of the entire estate as the 
result of the 1st defendant’s death. The amendment was 
allowed. The Subordinate Judge granted a'decree to the 
plaintiff for possession of the, entire property. The defend- 
ants 2 to 4 appeal. | 

The portion of the case relating to the alienations in 
favour of defendants 3 and 4 has not been seriously ‘pressed 
and the other portion relating to the 2nd defendant has been 
fully argued. ) | 

The Subordinate Judge found that out of the Rs. 600 
for which Ex. IV was executed, Rs. 516 was utilised to dis- 
charge a decree obtained by D. W. 6 against the husband 
(Èx. V). If the sale was effected by both the widows, it 
would have been for purposés beneficial to the estate and 
therefore binding on the daughter and other reversioners. The 
appellant’s vakil contended, relying on Kalliyanasundaram 
Pillai v. Subba Moopanar (1) that the sale ought to be upheld 
against the plaintiff. In Sri Gajapathi Radhamani v. Maharani 
Sri Pusapati Abckajeswari (2) and Vadali Mamidigadu v. 
Kotipalli Ramayya (§) it was held that one of two co-widows 
cannot alienate the share of the other eves for purposes bene- 
ficial to the estate without the consent of the other. The deci- 
sion in Kalliyanasundaram Pillai v. Subba Moopanar (1 ) decid- 
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ed by Benson and Bashyam Aiyangar, JJ. the : same Judges 
who decided Vadali Mamidigadu v. Kotipalli Ramayya (3) ] 
18 apparently inconsistent with this, but, on a 
careful examination of the judgment, it seems to me that the 
Judges were of opinion on its facts, that the senior widow was, 
recognised as manager or agent of the other. Such an infer- 
ence can be made only in a case where there is no known hosti- 
lity between the widows and is not possible when the widows 
are hostile to each other as in this case. We therefore agree 
with the Courts below in holding that Ex. IV is not binding on 
the plaintiff's half share. 


The next point that has been argued in the case is that 
Ex. IV is at least binding on the 1st defendant’s half share. 
The appellants rely on the unreported judgment of this Court 
in A. S. No. 166 of 1922. The position of two co-widows or 
two daughters has been the subject of consideration in several 
decisions of the various High Courts and the Privy Council. 
In Rindamma v. Venkataramappa (4), Bittleston, C. J. ard 
Ellis, J. observed: “Upon the death of the husband the widows 
became jointly entitled; they might agree to divide the estatc 
and hold separately distinct shares of it during their joint li xs. 
We are not prepared to say they might not enter into such an 
agreement as would bind each to an absolute surrender of all 
interest in the other’s share, so as to let in the next heirs of the 
husband immediately upon the death of that other. 
One obtained a decree against the other for a division. 
It dealt only with the joint estate, and the joint estate ceased 
on the death of Krishnamma. ‘Then the whole estate of the 
husband vested in the surviving widow ; and neither Krishnam- 
ma’s claim for division nor the decree for division could touch 
that.” In another case Jijoytamba Bayi Saiba v. Kamakshi 
Bayi Saiba (5) Scotland, C. J. and Ellis, J., observe : 
“ Now, the right as contended for on behalf of the appellants, 
namely, to the absolute partition of the joint’ estate, giving te 
each widow a share in severalty, we are of opinion is not 
maintainable. In support of it reliance was placed on the 
language of the foregoing texts. . . . The division there 
spoken of must be understood to refer only to the distributive 
enjoyment of the benefits of the joint property; and no doubt, 
two or more widows might by an agreement inter se not prejudt- 
cial to the rights of the mext heir in succession provide for such 
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enjoyment by an apportionment of the property. A partition 
converting the joint estate into an estate in severalty when- 
ever either of the widows choose to insist upon it, is quite in- 
compatible with the right of survivorship to the whole property 
arising out of the joint estate for life and the surviving widow 
or widows being the nearest heir or heirs of the husband.. On 
the other hand, it has been recently decided by this Court in the 
case of Rindammay.Venkataramappa(4)that a division obtain- 
ed under a decree was ineffectual against the claims of the survi- 
vor of two widows to the divided moiety.” They then consider 
the question whether the relief of separate possession of a por- 
tion of the inheritance may not be granted, when it appears to 
be the only proper and effectual mode of securing the enjoy- 
ment of her distinct right to an equal share of the benefits of 
the estate. This case has been approved by the Privy Council in 
Gajapatht Nilamani v. Gajapathi Radhamant(6). At p. 300 
their Lordships say: “ It was held there that there was no objec- 
tion to a transaction which was merely an arrangement for sepa- 
rate possession and enjoyment, leaving the title to each share 
unaffected ; although the widows nevertheless rematted co- 
parceners with a right of survivorship with them, and there 


could be no alienation by one without the consent of the other . 


OE EEEE EIE Their Lordships, guarding themselves against 
being supposed to afirm by this order that either widow has 
power to dispose of the one-fourth of the estate allotted to her, 
or that they have any right to a partition in the proper sense 
of the term, are not disposed to vary.” In Kethaperumal v. 
Venkabai (7) it was observed: “But by Hindu Law two 
widows of one and the same husband take a joint interesi. in 
one undivided estate, and it has been held that, although the 
widows may arrange for the enjoyment of the estate in sepa- 
rate portions, there can be no compulsory partition converting 
the joint estate into an estate in severalty.”’ In Ariyaputri v. 
Alamelu (8) we have: “It is true that when there are more 
widows than one, they take together as a class. - It is also 
true that partition is permitted between them not as in the 
case of male co-parceners for the. purpose of converting a joint 
estate into two or more separate estates to be held in severalty, 
but for the limited purpose of securing to each widow a dis- 
tributive enjoyment of the benefit of joint property. In this 
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view -partition between them certainly creates no Separate pro- 
perty in the portions placed in their separate possession and no 
disposing power so as to defeat the right of survivorship vest- 
ing im the co-widow, but as between them, each widow is en- 
titled to take the income of the portion placed in her possession 
during her life.” In Sri Gajapathi Radhamani v. Maharani 
Sri Pusapatt Alakajeswari (2) which arose out of the facta of 
Gajapathi Nilamani v. Gajapathi Radhamani (6) their Lord- 
ships cf the Privy Council observed at page 10: “ It may be 
assumed for the present #adgment, without deciding the point, 
that there was a sufficient necessity for borrowing money to pay 
the Government revenue, or even for the payment of Nila- 
mami’s debt, but that necessity did not render a mortgage by 
one widow binding upon the joint estate which had descended 
from their deceased husband, so as to affect the interest of the 
surviving widow.” One may add “or that of the rever- 
sioners ” though this was not necessary for the case [see 
Jijoyiamba Bayi Saiba v. Kamakshi Bayi Saiba (5) already 
guotedļ]. {t is well to remember that, in that case, part of 
the money borrowed by the alienating widow was applied for 
paying Government revenue, and still no decree even for this 
amount was given. The case in Kailash Chandra Chucker- 
butty v. Kashi Chandra Chuckerbutty (9) is a case of 
daughters but, as observed in Ramakkal vy. Ramaswami 
Natcken (10) to be next referred to, the case is analogous to 
that of widows. Nor does the fact that the Calcutta case was 
under the Dayabhaga Law make any difference as observed in 
Amman Ammal v. Periaswami Udayan (11) by Oldheld. J. 
it was there observed: “That being so, the estate that devolved 
on the daughters of Radhakrishna would not determine until 
after the death of Gaganeswari and until that event happens, 
the arrangement come to between the daughters, which was 
assented to by all the daughters, should in our opinion remain in 
operation. This would not in any way interfere with the 
rights of the reversionary heirs for the simple reason that those 
rights do not come into existence until after the death of 
Graganeswarl............ As we have already indicated, its 
effect was to make the properties allotted to each daughter re- 
main her property capable of being aliemated by her, and if 
not alienated, capable of passing on her death to the heirs of 


a. (18921) IL R16 Mx (PC). 5. (1868) 3 M H CR 44 at 452. 
6. (a897) ILR M ago (P.C). 9. (1897) ILR 4 C 339. 
10 (1899) JL R 22 M 522:9 ML J tor. ar. (1923) 45 MLJiat4 
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her separate property as distinguished from the property in- 
herited by her from her father.” In Ramakkal v. Rama- 
swami Naicker (10) it was held that one of two widows can 
alienate any estate which came to her as such for her life and 
can therefore enter into such a deed as will preclude her from 
recovering during her life property which she has alienated, to 
the full extent of such alienation, provided it does not extend 
beyond her life interest. In Kami Ammal v. Ammakaninu 
Ammal (12) it was held that, while one of two daughters can- 
not by any alienation alter the character of the daughter's 
estate so far as concerns the right of survivorship or the rights 
of reversioners, she may alienate her interest in the property. 
The parties in that case were ably represented as two of the 
vakils for the appellant and two vakils for the respondent have 
since become Judges of this Court and a full report of’ the 
argument is available and is instructive. It shows that there 
may be two kinds of partition between two widows or other 
co-heiresses : (1) so as to last during their joint lives only and 
if one dies the other gets it by survivorship; and (2) so as to 
last until the death of all. If one dies first, the other does 
not get her share by survivorship and the share will continue 
to be enjoyed by the alienee, if alienated, or will go to the 
heirs of her stridhanam property, if usalienated. In either 
case the partition is an arrangement for their own convenience 
and cannot affect reversioners. 


In Chengappa v. Buradagunta (13) and Ammani Ammal 
v. Periaswami Udayam (11) {in which one of us, Venkata- 
subba Rao, J., took a part) the remark in Rindamme v. Ven- 
kataramappa (4) quoted by me that the arrangement may be 
such that, after partition by the oo-widows, the death of one 
may let in the reversioner’s right, was disapproved, ¢. e., the 
reversioner’s interest does not begin until all the widows die 
(unless there is a surrender by all). : 


The decisions establish that (1) the estate of co-widows 
or other co-heiresses in Hindu Law is a joint estate but it is 
unlike ether joint estates. {t is indivisible [see Kathaperumal 
v. Venkabai {7)]. Strictly it can never be divided so as to 
create separate estates such that each sharer js the owner of 
her share and at her death the reversioner’s estate falls in. 

4. (1866) 3 M H C R 268. *7, (1880) ILRa M 194. 
10, (1899) IL Raa M saa:9 ML fF 101. 
Ir (1933) 45 MLJ 
12. (1899) IL Rag M 504: 10 ML J 253. 
13. (1920) ILR 453 M855: 439 ML J 567. 
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Such ‘a: division is impossible'in law. (2) Such partition as 
is permissible’is merely for the convenience of their enjoyment 
by the:sharers ; and may be of two kinds : (#) so as to last 
during the lifetime of both the widows; and(#) so as to bind 
them until the death of all of them. In the latter case if 
one.of the widows dies before the other without alienating the 
property, it passes to the heirs of her private property and not 
to.the other co-widow or their reversioners, the dictum to the 
contrary in Rindamma v. Venkataramappa(4)not being good 
lawl Ammani Ammal vy. Periyaswami Udayan (11) and 
Chengappa v. Buradagunia (13)]. (3) By the very nature 
of the arrangement, there can be no survivorship if the parti- 
tion is of the second kind. But if itis of the first kind, 
it cannot affect the right of survivorship of the other. 
(14) One of the co-widows can alienate her share which 
may be defined or undefined according as there is a partition 
ornot. If.the alienor dies before the co-widow, the alienation 
ceases to be.operative if there is no partition, or, if the partition 
is-of the first kind, the property goes to the co-widow by survi- 
vorship. But if the partition is of the second kind, the pro- 
perty continues to be enjoyed by the alienee [Ramakkal v. 
Ramaswami Naicken (10), Kanni Ammal v. Ammakannu 
Ammal(12)and Ammani Ammal v. Perraswami Udayan(11)] 
until the other co-widow dies. The obiter dictum to the 
contrary in Durga Dat v. Gita (14) has not been followed 
here. (5) Except for the limited purposes mentioned above, 
i. e., during the lifetime of the alienee in a partition of the first 
kind or during the lifetime of all the co-widows in a partition 
of the-second kind, there can be no alienation by a widow of 
her interest [Gajapathi Nilamani v. Gajapathi Radhamani (6) 
and Sri Gajapathi Radhamani v. Maharani Sri Pusapati 
Alakajeswart (2) ] and whether there is necessity or not, an 
alienation by one co-widow cannot bind the reversioner Jijovi- 
amba Bayi Saiba v. Kamakshi Bayi Saiba(s5), Kailash Chandra 
Chuckerbutty v. Kashi Chandra Chuckerbutty (9), Ramakkal 
v. Ramaswami Naicken (10), Kanm Ammal v. Ammakannu 
Ammal (12) and Durga Dat v. Gita (14). (6) If an aliena- 


_ a -(1892) IL R16Mr (PC). 4 (1866) 3 MH CR 268. 
a. (1868) 3 M H C R 424 at 452. 6. (187g) ILR ı Mago (PC). 
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13. (1899) IL R23 M sag: to ML J 253. 
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tion for necessity is to bind the reversioners, all the co-widows 
must join in it. 
It follows that I cannot agree with the decision. in A. S. 

No. 166 of 1922. In that case the last male owner left a widow 
Gangalakshmi and two daughters Rattamma and Nara- 
samma. Rattamma effected an alienation of the pro- 
perty along with her sons. The suit was brought by four 
plaintiffs__plaintiffs 1 to 3 being parties to the alienation, but 
the 4th plaintiff was not a party to it. Their Lordships found 
that there was necessity and held that the alienation was bind- 
ing on the reversioners. So far as plaintiffs 1 to 3 were con- 
cerned, the decision might well have rested on the ground that 
they were parties to the alienation and could not question it. 
[Fateh Singh v. Thakur Rukmini Ramanji Maharaj (15) and 
Basappa v. Fakirappa (16)]. But as to the 4th plaintiff, we 
are constrained to differ from the judgment and to dissent from 
its reasoning. The decisions in Sri Gajapathi Radhamant v. 
Maharani Pusapati Alakajeswari (2), Ramakkal v. Rama- 
swami Naicken (10) and Durga Dat v. Gita (14) were 
referred to and then it was observed: “The 
facts in this case are different from those in the cases 
quoted. Gangalakshmi gave away or surrendered her life- 
interest in some property in favour of Rattamma and it is 
stated that by another deed she surrendered her right to some 
other property in favour of Narasamma. After that botn 
Narasamma and Rattamma began to deal with their properties 
as their own. ° We are not able to see how the surrender 
of the mother in favour of her daughters and the conduct of 
the daughters can have any effect on the rights of the rever- 
sioners. It was conceded in the judgment that the alienation 
cannot affect the rights of Narasamma by survivorship; but it 
was observed that this has nothing to do with the reversioners 
who do not claim through Narasamma. Here again, I am com- 
pelled to dissent with all deference. When the surviving co- 
widow gets the property by survivorship after the death of 
the alienating widow, she represents the estate and the rever- 
sioner though he cannot be said to claim through her so as 
to be bound by her acts still claims through her in respect af 
matters where she represents the estate. But, apart from 
this, the cases cated by me also show that a single widow has 
(89a) TLR6Mr (PC). 
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no power of alienation except for her own convenience, i. €., 30 
as to affect the other widows (except in the partition of the 
second kind) or the reversioners. It seems to me that the 
learned Judges who decided A. S. No. 166 of 1922 did not 
give due weight, while referring to Ramakkal v. Ramaswamt 
Naicken (10) to the qualification referred to at page 524, 
i e, the words ‘provided it does not extend 
beyond her life interest” nor to the words 
which will prejudice the right of syrvivorship of her co-widow 
or the rights of the reversioners after the death of the survivor 
of the widows ” in Durga Dat v. Gita (14) which was actually 
cuoted by them. The cases in Gajapathi Nilamani v. Gajapathi 
Rahamani (6), Jejoyiamba Bayi Saiba v. Kamakshi Bayi 
Saiba (5), Katlash Chandra Chuckerbutty v. Kashi Chandra 
Chuckerbutty(g)and Kenni Ammaly.Ammakannau Ammal (12) 
were not cited at all. All the authorities show that, strictly 
there is no separate estate of any kind in any one of the 
widows, a right of partition for the convenient enjoyment be- 
ing all that is permitted. This contention of the appellants 
must therefore be disallowed. l 

The third point argued by the appellant is that he is en- 
titléd to the amount of Rs. 516 which was utilised for dis- 
charging the husband’s decree-debt. Apart from the difficulty 
that the documents (Exs. [V-(@)and'V) show that the debt was 
discharged by the 1st defendant and not by the 2nd defendant 
and assuming it is open to us to construe them asif the 
payment to the creditor was made by the znd defendant, we 
do not think he is entitled to any relief. The decree was not 
a mortgage decree. If the debt discharged was a charged 
debt, the plaintiff may be entitled to the relief he claims bv 
subrogation. But when there is no charge and seeing that 
any right by contribution against the plaintiff’s half share can 
be operative during the lifetime of the rst defendant and not 
after the death of the 1st defendant so as to affect plaintiff's 
right by survivorship, there can be no subrogation (vide 
Sheldon on Subrogation, page 4, S. 3). 5S. 69 of the Contract 
Act cannot help the 2nd defendant for he was not interested 
in the payment but his vendor, nor can S. 70, as he did not 
make the payment for or on behalf of the phintifi. This con- 


5. (1868) M H CR 444 at 452, 6. (1877) ILR ı M ago (P C), 
9. (1897) ILR 24 C 339. 
ro. (1899) IL R22 Msa: ML J nor. 
iz (1899) I L Ras M 504: 10M L J 253. 
4 (1911) ILR 433 A 443, 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 459 


tention must also be negatived. The plaintiff is entitled tu 
mesne profits in respect of 1st defendant’s half share only from 
the death of the 1st defendant. The decree requires no 
modification as no mesne profits have been awarded for the 
additional half share. 


The fourth point argued by the appellant is that the 
amendment of the plaint so as to enable the plaintiff to claim 
the whole of the property including the rst defendant's share 
ought not to be allowed. He relies on Lakshmi Ammal v. 
Alamelu Ammal (17). If the decision is regarded merely as 
one on the question of discretion on the particular facts of the 
case and the stage at which the amendment was asked, we have 
nothing to say against it. But if it meant to lay down that 
a cause of action that arose after the filing of the suit ought 
never to be taken hotice of, we are constrained to dissent from 
it. The events that happened even after the filing of the 
suit. including those that add to the title of the plaintif— may 
be taken notice of has been established by several cases (vide 
Ram Ratan Sahu v. Mohunt Sahu (18), Rat Charan v. Biswa 
Nath (19), Sri Rajah Setrucharlu Ramachandra Raju v. 
Maharajah of Jeypore (20) reversed by the Privy Council on 
another point, Subbaraya Chetty v. Nachtar Ammal (21), 
Doratswami Pillai v. Chinnia Goundan (22) and Pendekkailu 
Thimmayya v. Pendekkallu Siddappa (23). Specially 
in partition suits it will be very inconvenient if 
the general principle of confining the suit to the cause of action 
in the plaint is rigidly adhered to as can be seen from a simple 
case where 4 filed a suit against his two brothers for partition 
and seeks to recover a third share, and during the pendency one 
of the brothers dies, to say that the plaintiff cannot be awarded 
half instead of a third and that the decree should be Jimited 
to a one-third, he being compelled to file another suit for one- 


sixth is to be technical with a vengeance [cide ` 


Jenkins, C. J., in Rustomp v. Sheth Purshotam- 
das (24) |. No doubt the discretion ought not to be exercised 
when there is a change of jurisdiction, when there is a great de- 
lay in making the application and may not be exercised if a 
fresh enquiry on other facts is necessary. But when these 
features do not exist, in our opinion, the amendment ought, as 


~— 
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a general rule, to be allowed to avoid multiplicity of proceed- 
ings. - In all such cases, the only question of consequence is 
one of Court fees, a matter with which the parties are not con- 
cerned and the opposite party is not deprived of any defence 
which is obviously cpen to him (see also Pendekkallu Thim- 
mayya v. Pendekkallu Siddappa (23)]. This contention 
must be disallowed. _ The appeal fails on the merits. The 
defendants 2 to 4 say that they are not in possession of pro- 
perties other than those alienated to them and in respect of 
which a full decree is not passed against them. 


Inthe Lower Court the decree in respect of all the pro- 
sere was passed against all the defendants including defend- 
ants 2 to 4. The plaintiff is entitled to be put in possession 
of all the properties but the decree, in respect of the proper- 
ties other than those alienated to defendants 2 to 4, should not 
have.heen passed against the defendants 2, 3 and 4. For this 
reason the parties will bear their own costs in Second Appeal. 


A SY: Appeal dismissed, 


IN tHe High COURT or JupICATURE AT MADRAS. 


_ PRESENT > MR. an WALLACE AND Mr. JUSTICE 
MAdDHAVAN Nair. 


Ramaswami Naidu wA Appellanr” (Respondeni— ist 
Defendant) 


v. 
K. N. S. ie Tevar and others ... Respondents (Pett- 
tioner, assignee. decree-holde? 


r and Defendants 2 tog and 
Plaintif). 


Civil Procedure Code, O. 34—Applicability—Suit for money in which decree 
creates a change if a mortgage suit—O. 23, R. 3—Compiomise decree containing 
reliefs beyond scope of sutt—Inewalidity of decree on ground of—Condilien e- 
Objection if can be taken in execution of decree. 


The fact that in a suit for money a charge has been created by the decree 
does not convert the suit into a mortgage suit and make the provisions of O. 31 
af Civil Procedure Code applicable. There can be no question of a preliminary 
decree and a final decree in such a case. 


ý d 
A deciee passed on a compromise cannot be regarded as ulira oves simply 
because it goes beyond the “subject-matter of the suit and contains other eondi- 
tions If the terms’of the compromise decree which do not relate to the suit 
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appear either directly or indirectly as considerations on which the eettlemert 
oi the plaint claim was based, then such terms may be considered as part of 
the deciee executable with it. 


Quacre-——Whether the objection that a razinama decree contained reliefs 
which were beyond the scope of the suit can be a ground for questioning the 
decree in execution. 

Appeal against the orders of the Court of the Suborclinate 
Judge of Tanjore, dated 23rd April, and 7th September, 1923, 
in E. P. No. 4 of 1923 in O. S, No. 80 of 1918. 

S. Muthiah Mudaliar and A.V. Viswanatha Sastri for 
appellant. i 

C. V. Ananthakrishua Aiyar, K. P. Ramakrishna diyar 
and K. S. Vasudevan for respondents. ) 

The Court delivered the following 


JupcMent This Civil Miscellaneous eset arises in 
connection with the execution of a razinama decree passed in 


O. S. No. 80 of 1918 on the file of the Court of the Subordi- 


nate Judge of Tanjore. The appellant is the rst defendant 1 in 


the suit. The rst respondent is the assignee decree-holder and 
the other respondents are the remaining 3 defendants in O. S. 
No. 80 of 1918 who are the sons of the 1st defendant and the 
plaintiff the decree-holder. The compromise decree was as- 
signed by the next friend of the plaintiff decree-holder to the 
present Ist respondent and he presented E, P. No. 4 of 1923 
praying for the recognition of the assignment and for the réco- 
very of the amount of Rs. 58,235-12-0 by the sale of the pro- 
perties as per terms of the decree. The’ defendants in the 
suit opposed the application. The Subordinate Judge passed 
an order recognising the assignment subject to certain condi- 
tions and also allowing the execution of the decree. [t is 
this order that is now appealed against by the ist defendant- 
appellant. 


In order to understand the contentions put forward on 
his behalf it is necessary to state the facts relating to the com- 
promise decree in detail. O. S. No. 80 of 1918 on the file 
of the Court of the Subordinate Judge of Tanjore on which the 
razinama decree was passed was instituted by the minor plain- 
tiff Kamachia Pillai represented by his adopfive mother for 
specific performartce of contract by the pyesent appellant and his 
sons, defendants 1 to 4, in pursuance of the agreement, dated 
sth December, 1915, or for recovery of the amount of advance 
together with interest thereto, 7. e., for Rs. 25\586-1-10. Ar 
that time there were two suits pending on the file of the Court 
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of the Subordinate Judge of Tanjore in which the present 
parties were interested and also there was a decree in existence 
against the late adoptive father of the minor plaintiff passed | 
by the Trichinopoly Sub-Court. One of these suits, viz., 
O. 5. No. 82 of 1918 was instituted by one Natesa Pillai who 
had obtained an assignment benami of a promissory note al- 
leged to have been executed by the 1st defendant (the present 
appellant) in the name of one Chockalingam, the father of the 
adoptive mother and next friend of the minor plaintiff in O. S. 
No. 80 of 1918. O. S. No. 83 of 1918, the other suit, was 
instituted by the minor plaintiff in O. S. No. 80 of 1918 for 
recovery of the amount due under the three othi deeds exe- 
cuted for Rs. 35,000 by the defendants in O. S. No. 80 of 1918 
and the deceased Varadarajulu Naidu in favour of the adopt- 
ive father of the minor plaintiff and for delivery of possession 
in accordance with the aforesaid othi deeds and for recovery of 
swamibogam. ‘The decree against the late adoptive father of 
the minor plaintiff was passed by the Trichinopoly Subordinate 
Court in O. S. No. 98 of 1918 on its file. It was passed on 
promissory notes which had been executed by him. Besides 
compromising the present suit, namely, O. S. No. 80 of 1918, 
it was arranged by the razinama that the minor plaintiff should 
cause the heirs of Natesa Pillai not to prosecute the suit 
O. 5. No. 82 of 1918 and that he should withdraw the suit ` 
O. S. No. 83 of 1918. The defendants in consideration of 
the compromise of these suits agreed to pay to the plaintifi 
(a) Rs. 53,000 in quit of all claims and that out of the sun of 
Rs. 53,000 they agreed to execute in favour of the minor plain- 
tifl a promissory note for Rs. 3,000 with interest and out of the 
balance pay Palaniappa Chetty the decree-holder in O. S. No.98 . 
of 1918 mentioned above and thus discharge his claim against 
the adoptive father of the plaintiff within a specified, period. 
It was stated in the compromise that if the defendants in 
this suit (O. S. No. 80 of 1918) make any default in paying 
the said amount within the stipulated period aforesaid, the 
plaintiff is to proceed against the suit properties and to execute 
the razinama decree that may be ‘passed in the suit, and ta 
sell the properties and recover the amount with costs of 
execution. The last paragraph of the cémpromise contains 
the provision that theeparties in this suit and in Suit No. 83 
of 1918 are to bear themselves their respective costs. On 
these terms O. S. No. 80 of 1918 was adjusted by the 
razinama and a decree was passed in accordance therewith so 
{ar ag it related to the suit. 
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The defendants in O. S. No. 80 of 1918 (the appellant 
and his sons, respondents 2, 3 and 4) not having complied with 
their obligation in accordance with the razinama decree to pay 
up the amount due under the decree in O. S. No. 98 of 1918 
it was apprehended by the adoptive mother of the plaintitt 
that the properties of the minor would be brought te 
sale in execution of that decree unless some arrangement was 
made for assigning the razinama decree in O. S. No. 80 of 
1918, and discharging the debts due to Palaniappa Chetty n: 
O. S. No. 98 of 1918. For the purpose of safeguarding the 
interest of the minor an assignment of the razinama decree was 
therefore made in favour of the present Ist respondent for 2 
consideration of Rs. 55,000. It is not here necessary to go into 
details of the considerations and the obligations which the 
assignee decree-holder undertook under the assignment. As 
already mentioned, E. P. No. 4 of 1923 was filed by the 
assignee decree-holder for recognising the eee and for 
executing the razinama decree. 


The learned vakil for the appellant in the course of a 
lengthy argument has emphasised three points for our consi- 


deration : (1) That the razinama decree taken in its entirety. 


is only in the nature of a preliminary decree and is incapable 
of execution in the absence of a final decree. (2) The razi- 
nama was made into a decree of the Court only so far as it 
relates to O. S. No. 80 of 1918. The terms of the razinama 
relate to matters not covered by O. S. No. 80 of 1918 and in- 
asmuch as these do not fall strictly within the scope of the suit 
and as it is not possible to determine how far it relates to the 
subject-matter of the suit, the whole decree is incapable of 
execution. As regards the terms comprised in the razinama but 
not covered strictly by the scope of O. S. No 80 of 1918 no re- 
lief can be given unless the decree-holder institutes separate suits 
upon the agreements contained therein and obtains decrees. 
(3) The assignment is not bona fide and has not been made 
in the interest of the minor plaintiff. 


We will now deal with these points separately : (Point 
No. 1) It is argued that the decree passed in Q, S. No. 80 of 
1918 is only in thé nature of a preliminary decree and the 
parties should obtain a final decree beforetaking out execution. 
We cannot uphold this argument. The decree in the present 
case was not passed upon a mortgage. A perusal of the plaint 
makes it clear that the suit is for specific performance or for 
damages. Paragraph 21 (a) of the plaint containing the 
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prayer portion runs as follows: “ The plaintif prays for a 
decree directing the execution of a usufructuary mortgage, 
mortgaging the undermentioned lands for Rs. 20,113 plus 
interest as detailed below and subject to the previous usufruc- 
tuary mortgages as undertaken in the agreement, dated sth 
December, 1915, or, in the alternative, directing the defendants 
to pay the plaintiff the undermentioned amounts with subse- 
quent interest.” The utmost that can be said in favour of the 
appellant is that the suit is one for money in which a charge has 
been created by thé decree. This does not convert the suit 
into a mortgage suit and make the provisions of O. 34 
of the Code of Civil Procedure applicable. There was 
clearly no mortgage suit pending before the Court and there- 
fore there can be no question of a preliminary decree and a 
final decree. This argument must be overruled. (Point 
No. 2) The argument on this point has been pressed upon 
us with great force by the learned vakil for the appellant. It 
is based upon the wording of O. 23, R. 3 and in essence 1s 
this: The decree is executable, if at all, only so far as it 
“ relates to the suit” and as it is not possible to discriminate 
betwccn the component parts of the decree and to find out how, 
far it relates to the subject-matter of the suit, the entire decree 
ig unexecutable ; and as regards the matters comprised in the 
decree which do not strictly come within the scope of the suit 
relief cannot be given to the plaintif unless separate suits are 
instituted’in enforcement of agreements. This argument is 
pressed with ‘special force with reference to O. S. No. 83 of 
1918, the withdrawal of which by the plaintiff is referred to as 
one of the terms of the compromise. ‘The answer to this con- 
tention is twofold: (a) The provisions of O. 23, R. 3 
do not lend any support to the argument and (b) the parties 
treated the various terms of the compromise as essential parts 
ofthe decree and as considerations for the compromise and 
acted upon the decree in that light. Order 33, R. 3 runs 
as follows: “ Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in part by any 
lawful agreement or compromise, or where the defendant satis- 


fies the plaints in respect of the whole or any part of the 
subject-matter of the suit, the Court shall order such agree- 
ment, compromise or satisfaction to be recorded, and shall 
pass a decree in accordance therewith, so far as it relates to 
the suit.” Reliance is placed on the words “ so far as it relates 
to the suit” for emphasising the argument that the razinama 
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decree which the Court has to pass can have reference only to 
the subject-matter of the suit and can have nothing to do with 
other matters which do not strictly come within the purview 
of it. The decisions of this Court which have been brougnt 
to our notice by the learned vakil for the respondents show 
that the language of the section is wide and general and that 
these terms of the section are not to be understood in the way 
contended for by the appellant. In Joli Kuruvetappa v. Izari 
Sirusappa (1) it was held that “ In a suit for money where the 
plaint prays for a simple money decree, an agreement by which 
the parties agree that the amount decrecd according to the com- 
promise should be a charge on certain pro- 
perties is‘lawful’ and ‘relates to the suit’ s^ 
as to be embodied in the decree.” It was argued 
in that case that the claim of the plaintiff was only for money 
due under bonds which gave nō charge on the defendant’s pro- 
perty, and that it was therefore not competent to the Court 
to give a decree creating a charge even though the defendants 
agreed to such a charge as one of the terms of the compromise 
to be embodied in the decree. In dealing with that ergu- 
ment the learned Judges say with reference to S. 375 or the 
old Code of Civil Procedure, corresponding to O. 23, ÑR. 3: 
“We see nothing in this language to preclude the Court from 
‘embodying in the decree the charge which the parties agreed 
to as security for the debt. The agreement was ‘lawful,’ and 
it ‘ relates to the suit,” that is, to the matter of the claim in the 
case. Inthe claim as made in the plaint there was, it is true, 
no prayer to have the amount charged on the property, but 
there is nothing in principle or in the language of the section 
which we have quoted to restrict the relief to be granted in 
accordance with a compromise to what is prayed for in the 
plaint or less. If that were the intention of the legislature 
i would have found no difficulty in expressing the intention in 
suitable language. On the contrary, the language used is wide 
and general, and it is obvious that it would be highly incen- 
venient if the parties should not be allowed to settle their 
disputes on such lawful terms as they might agree to without 
being restricted to such relief as one of the parties had 
chosen to claim in the plaint.” Tt has been decided in Sabapathy 

v. Fanmahalinga €2) that the terms in ¿a razinama decree 
which formed consideration for the compromise of the suit 
must be deemed to be part of the decrec and can be enforced 


1. (1907) IL Rg0M 478 :16 ML J 354. 
3. (1914) IL R38 M 959:26 ML J 337, 
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in execution proceedings. In that case their Lordships refer- 
red to the decision of the Calcutta High Court reported in 
Purna Chandra Sarkar v, Nil Madhub Nandi (3) which held 
that a decree passed on a compromise cannot be regarded as 
ultra vires simply because it goes beyond the subject-matter of 
the suit and contains other conditions, and that, if those other 
conditions are the consideration for the compromise of the 
subject-matter of the suit, they must be incorporated in the 
decree. ‘The question for consideration, therefore, is whether 
these terms which are stated to go beyond the strict purview 
of the suit were considered by the parties as consideration for 
the compromise of Suit No. 80 of 1918 in which the razinama 
was passed. ‘This leads us on to the second answer to this 
argument. There can be no doubt that the parties ta O. S. 
No. 80 of 1918 considered these terms as considerations for 
the compromise and acted themselves subsequent to the passing 
of the decree in that view. It is not the appellant’s case that 
the terms of the compromise decree so far as the plaintiff was 
concerned were not carried out. As a matter of fact O. S. 
No. 82 of 1918 was dismissed and O. S. No. 83 withdrawn by 
the plaintiff; only, the appellant has not acted up to the 
terms of the compromise so far as he was concerned and the 
apprehended trouble arising from such non-compliance was the 
reason, as already indicated, for the assignment of the decree. 
The cases relied on by the learned wakil for the appellant do 
not lend any substantial support to his argument. The deci- 
sion in Subba Narayana Aiyar v. Maya Thevan (4) referred 
to by him really supports the argument advanced on behalf of 
the respondents. ‘That decision suggests that if the terms of 
the compromise decree which do not relate to the suit appear 
either directly or indirectly as considerations on which the 
settlement of the plaint claim was based, then such terms may 
be considered as part of the decree executable with it. In 
Ariyaputhra Goundan v. Eliya Goundan (5) the present ques- 
tion did not arise for consideration. The question for deter- 
mination in that case was whether the razinama filed in the 
suit required registration in respect of the portions in the razi- 
nama which were not given effect to inthe decree. The learn- 
ed Judge following Prival Anni v. Lakshmi Anni (6) held 
that the Court by itsedecree accepted the whole razinama and 
in consequence of such acceptance passed a decree in accordance 





3. (1901) 5 CW N 485. 4. (1915) 2L W 608. 
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therewith s6 far as the suit property was concerned and that 
the whole of the razinama was embodied in the decree of the 
Court and consequently required no registration, even with res- 
pect to immoveable properties not comprised in the decree. 
The same observation has to be made about the decision in 
Hemanta Kumari Debi v. Midnapur Zamindari Co. (7) 
relied upon by the appellant’s learned vakil. In that case also 
the question for consideration was the necessity for registration 
for being admissible in evidence of a razinama decree which 
contains terms which do not come strictly within the purview 
of the suit which was compromised. In dealing with the 


- question whether the decree can be given in evidence to affect . 


matters not coming within the scope of the suit for want 
of registration the learned Judges no doubt make the remark 
that it may be that as a decree it is incapable of being executed 
outside the bounds of the suit, but that does not prevent it being 
received in evidence of its contents. The present question was 
not raised in that case and the opinion was expressed in a very 
hesitating manner. In this connection we may also draw 
attention to the decision of this Court reported in The Manager 
of Sri Meenakshi Devasthanam, Madura v. Abdul Kasim 
Sahib (8) which says that the argument that the razinama 
decree contained reliefs which the plaintiff cannot have obtain- 


ed in the suit after it had been tried affords no ground for . 


questioning the decree in execution. According to this deci- 
sion this argument must be taken by way of appeal and not in 
execution of the decree. - We, therefore, hold that the com- 
promise decree in its entirety in this case is executable and that 
it is not necessary for the plaintiff to institute separate suits as 
argyed by the appellant’s vakil. . This also meets the argu- 
ment specially advanced with regard to O. S. No. 83 of 1918. 


, Point No. 3: The last argument addressed to us relates 
to the bona fides of the assignment and to the question whether 
it was made in the interest of the minor plaintiff. 

[The learned Judges then discuss the’ evidence bearing 
upon the point and conclude :] 

On a consideration of the evidence in the:case we think 
that the assignment has been made bona fide by she next friend 
of the minor decree-holder and the interests of the minor are 
safeguarded by thé conditions imposed ° upon the assignee 


| decree-holder by the Subordinate Judge. His order recognising 
7. (1919) IL R 47C 485:57MLJ sas (PC). 
8. (1907) IL R 30 M 4231:17 M LJ ages. 
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Ramarwami the assignment subject to the specified conditions ahd allowing 
”. the assignee decree-holder to execute the decree must be upheld. 
Supper and this Civil Miscellaneous Appeal must be dismissed with 
costs. 

AS: Appeal dismissed. 

In THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :. MR. Justice PHILLIPS. 
[Reference under S. 98, Civil Procedure Code, on a 
, difference of opinion between Devadoss and Wallace, JJ.| 
Nawab Shuja-ul-mulk Bahadur . ... Appellant* (ist res- 
pondent —ist defendant) 
v. e 
Umir-ul-umra Bahadur and others ... Respondents( Peti- 
tioners 1, 2 and 4__ 
Plaintiffs 1, 2 and 4). 
Nawab Civil Precedure Code, S. 48—Decree directing money to be recovered fron 
Shaja-al- ome party—On default money to be recovered from another—If barred 12 years 
te after the date of decree—Unanthorised report of Prévy Council decision—If 
S soa binding on Courts. 

oy eal Where a decree directs that money be recoverable from a party only on 


failure to recover the same from another, Ae/d, by Phillips, J. agreelng with 
Devadoes, J., the execution of the decree: becomes barred against the former 
after twelve years from the date of the decree. The decision of the Fall 
Bench in Atyasamicr v. Venkaiethala Mudali, 1 L R 40 M 989 must be deemed 
to have been overruled by the decision of the Jadicial Committee in Khulaa Loan 
Company v. Jnanendra Nath Bose, aa CWN 145. 


i Per Deoadess, J-—The Indian Law Reports Act has no application to a 
decision of the Privy Council and a Court is at liberty to refer to an unauthorised 
report of a decision of the Privy Conncil and if satisfied that it is a correct 
report, it is bound to follow it . 

Appeal against the order of the District Court of ae 
nool, dated 20th August, 1923, in E. P. No. 12 of 1922 i 
O. S. No. 17 of 1901. ` 

L. S. Viraraghava Aiyar for appellant. 

K. K. Krishnaswami Aiyar for respondents. 


The Court (Devadoss and Wallace, JJ.) made the 
following order of reference to a third Judge :— 

Devadoss, J. -e The main questio? argued in this 
appeal is whether the execution of the decree in 
plaintiffs’ favour is barred by reason of S. 48 of 


Devadoss, J. 
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the Code ‘of Civil, Procedure. The District Judge 
has held that the execution application is not barred 
by limitation and the xst respondent in the Lower Court has 
preferred this appeal. The decree in O. S. No. 17 of 1901 
was passed by the District Court of Kurnool on 30th March, 
1904. It was confirmed by the High Court on 17th January, 
1907. The defendants in that suit were the trustees of a 
religious and charitable institution. The defendants were 
removed from the office of trustees, and the rst defendant was 
directed‘to pay the plaintifs costs and in case the plaintiff was 
unable to obtain the costs from the 1st-defendant, he was to 
recover them from the income of the trust property. Attempts 
were made by the plaintiff to recover the costs from the 1st de- 
fendant, and he recovered only a portion and a considerable 
amount now remains to be recovered. The plaintiff's legal repre- 
sentatives have now applied for execution against the income of 
the religious and charitable institution, namely, the Darga. 
The contention of Mr. Viraraghava Aiyar for the appellant is 
that the decree being more than twelve years old is incapable 
of execution by reason of S. 48 of the Code of Civil Procedure. 
S. 48, cl. (1) is in these terms >. 

“Where an application to execute a decree not being a decree granting 
an injunction has been made, no order for the execution of the same decree shall 
Le made upon any fresh application presented after the expiration of 12 years 
from (a) the date of the decree sought to be executed, or (b) where the decree 
or any subsequent order directs any payment of money or the delivery of any 
pioperty to be made at a certain date or at recurring periods, the date of the 
default in making the payment or delivery in respect of which the appellant 
seeks to execute the decree.” 

The decree in this case being a decree for money, and 
there being no time fixed after which the plaintiff was to pro- 
ceed against the Darga property, it is urged, the application 
after twelve years from the date of the decree is barred under 
S. 48. The District Judge, following Aiyasamter v. Venkata- 


chala Mudali (1) and Narayana Aiyar v. Singaravelu . 


Vannian (2), held, that the remedy against the income of the 
Darga was available to the plaintiff only after he exhausted 
his remedies against the ist defendant, and therefore the 
plaintiff had 12 years’ time from 1915 when he failed to get 
the amount from the ist defendant. 


Under the Ctyil Procedure Code of 1882, S. 230, “a 


decree for payment of money became barred after 12 years 


+ 
j 


1. (1916) IL R40 M 989: 51 MLJ srg (FB): 
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from (a) the date of the decree sought to be enforced or of 
the decree on appeal affirming the same, or (b) where the 
decree or any subsequent order directs any payment of money 
or the delivery of any property to be made at a‘certain date 
—the date of the default in making the payment or delivering 
the property in respect of which the applicant seeks to enforce 
the decree.” Under the old Civil Procedure Code attempts 
were made to get over the 12 years’ period by showing that 
the decree was not a decree merely for money. In Vaidhi- 
nadasamy Aiyar v. Somasundaram Pillai (3) it was held that 
“va decree directing the sale of mortgaged properties in default 
of payment of money is a decree for money, whether there is 
a direction to pay personally or not and whether the’ remedy 
against the property is exhausted or not. Such decrees will 
be money decrees under Ss. 230, 258 and 295 of the Civil 
Procedure Code although they will ‘not be so under Ss: 220 
and 222 of the Code.” Under the present Code there is no 
distinction made between a decree for money and any other 
decree. S. 48 is clear in its terms, and no distinction there- 


fore could be made between a decree for money and any other . 


decree. The section provides for decrees whereby money is 
made payable on or after a certain date or money is payable 
by instalments and for cases of recurring liability as in the 
case of decrees for maintenance, etc. The question, therefore, 
is whether a decree which does not come within one of the px- 
ceptions to the 12 years’ rule in S. 48 can be executed after 
the expiry of 12 years from the date on which it was passed 
or afirmed by the Appellate Court. The argument advanced 
for the respondent and which has found favour with the Lower 
Court ‘is that the decree against the income of the Darga was 
unexecutable till the remedy against the 1st defendant was 
exhausted. The terms of the decree are against such a con- 


struction. All that the decree says is “in case of failure to' 


recover the costs from the rst defendant, the same shall be 
recovered from the income of the trust property.” Can it be 
said in this case that the plaintiff has 12 years from the date of 
the decree for pursuing his remedy against the 1st defendant, 
and, on failure to realize the amount from him, he could pro- 
ceed against the income of the Darga for another 12 years ? 
Where’ the decree dees not specifically meftion the period 
after which the decree becomes executable against a particular 


' individual or institution, the decree is deemed executable from 


3. (1905) I L R28 M473: 15 ML J 126 (F B). 
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the date on which it is passed : supposing a decree directs 
the principal debtor to pay the decree amount and that on 
the failure of the plaintiff to recover it from the principal 
debtor, he should be entitled to proceed against the surety, it 
cannot be said that the creditor has 12 years’ limitation against 
the principal debtor and another 12 years against. the surety. 
_ The decision in Atyasamier v. Venkatachala Mudali (1), 
which was followed in Narayana Atyar v. Singaravelu Van- 
niat (2), no doubt supports the contention of the plaintiff 
to some extent. In Aiyasamier v. Vienkatachala Mudali (1) 
a Full Bench held that “ wee a mortgage decree provides for 
recovery of any balance from the other properties of the mort- 
gagor in case the sale-proceeds of the mortgaged properties 
are found insufficient to satisfy the entire decree amount, the 
decree-holder has, under S. 48 of the Civil Procedure Code, 
twelve years for the recovery of such balance reckoned from 
the time when it is ascertained to be due. Abdur Rahim, 
Officiating Chief Justice, observed at page 997 :— 

“ When the reliefa given in respect of those rights are distinct and enforcea- 
ble at different periods of time, then, for purposes of execution, there is, in fact. 
more than one decree, though embodied in one document. In such cases, it is 
only reasonable to hold: that the date of the decree sought to be executed: within 
the meaning of 8. 48, cl. (a) of the Code of Civil Procedure, may not be what 


it bears on its face. It is the date when the particular adjudication sought to 
be enforced becomes ripe for execution according to the terms of the decree.” 


This observation. is as regards a mortgage decree whereby 
the other properties of the-mortgagor could be proceeded 
against only after exhausting the remedy against the mort- 
. gaged properties. In the present case who is to determine 
whether all the remedies against the 1st defendant have been 
exhausted ? The decree simply says that in case of failure 
to recover the costs from the 1st defendant, thé same be re- 
covered from the income of the trust property. It is not a 
condition precedent in this decree that all the remedies against 
the Ist defendant should be exhausted before the income of 


‘ the property could be proceeded against. This case on the. 


facts is distinguishable from the decision in Atyasamier v. 
Venkatachala Mudali (1). But the authogity of the Full 
_ Bench-decision in efiyasamier v. ‘Vienkatachala Mudali (1) 
has been considetably shaken by the decision of the Privy 
Council in Khulna Loan Company v. Jnamendra Naih Bose(4). 
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There the same point as was under consideration in Miyasarnier 
v. Venkatachala Mudali (1) was the subject of decision. The 
Calcutta High Court disallowed the contention that the decree 
should be read as directing the payment of money at a certain 
date, that is, after the mortgaged properties had been sold. 
The learned Judges observed -_ 

“The terms of S. 48 seems to us to be perfectly clear, and er 
to that section time runs from the date of the decree. The date of the decree 
is fixed by O. a0, R. 6, and we cannot understand how there can be any other 
date of the decree from which limitation should run, It has been suggested 
that this case may be regarded as one in which the decree directed ‘the payment 
of money to be made at a certain date, namely, after the mortgaged property had 
been sold. It appears to us that a direction of such a kind would, certelnly, 
not be a direction to pay money at a certain date. ‘The date would not be 
certain. ” 

On appeal to the Privy Council, the judgment of the Cal- 
cutta High Court‘was affirmed. In the course of the argument 
the learned counsel for the appellant urged the very same argu- 
ment that was put . forward in Atyasamier v. Venkatachala 
Mudali (1). He submitted it was not an effective decree as 
it could not be enforced until all the mortgaged properties had 
been sold, and time therefore did not begin to run agains: the 
appellant from the date of the decree. The law required 
that two decrees ought to be made : “ The appellants are en- 
titled to 12 years from each decree, that is, from the decree 
for sale as well as the decree under S. go. Lord Dunedin, 
in delivering the judgment of their Lordships, simply stated : 
“Their Lordships did not see any reason to differ from the 
judgment of the High Court in this case.” It is suggested 
for the” respondents that this decision has not 
been reported in the Indian Law Reports and therefore it is 
not binding onus. The Indian Law Reports Act (Act XVIII 
of 1875) S. 3 is in these terms :_ 

“No Court ghall be bound to hear cited, or shall receive or treat as an 
authority binding on it, the report of any case decided by any of the said High 
Courts on or after the sid day, other than a report, published under the autho- 
rity of the Governor-General in Council.” 

This Act has no application to a decision of the Privy Coun 
cil, and, therefore, we are at liberty to refer to an unauthoris- 
ed report of the decision of the Privy Council and, if we are 
satisfied that it is a cotrect report, we are béund to follow it. 
The point was specifically raised before the Privy Council, and 
their Lordships overruled the contention of the appellant. This 
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decision of the Privy Council was followed in Baranashi Koer 
v. Bhabadeb Chatterjee (5). In Rameshwar Singh v. Homesh- 
war Singh(6) there was no executable decree against Ekradesh- 
var on the date it was passed. As observed by their Ford- 
ships :— 

“The decree against Ekradeshvar could not have been executed without a 
further application. This application could not have been made till Ekradeshvar 
had come into posession of the property of Janeshvar, and by Art. 181 in the 
whedule to the Limitation Act, the period of limitation for making an applica- 
tion is three years from the time when the right to apply accrues.” 


In the present case no fresh decree need be passed against | 


the Darga as the decree of 1904 énables the plaintiff to pro- 
ceed against its income on his failure to recover the decree 
amount from the. 1st defendant. 


It is contended by Mr. K. V. Krishnaswami Aiyar for the 
respondents that there was no executable decree against the 
income of the Darga till the remedy against the rst defend- 
ant was exhausted. He contends that the Privy Council case 
eVen, if it be an authority, cannot apply to the present case, as 
the mortgagor was only one person against whom the decree 
was passed, though the mortgaged property was to be proceed. 
ed against in the first instance and afterwards his other proper- 
ties were to be proceeded against. I do not think the Privy 
Council decision can be explained away on this basis. Whether 
the decree is against one person or more than one person, un- 
less a time is fixed for proceeding against any particular per- 
son, limitation under S. 48 would begin to run from the date 
of the decree and not from any other date: 


It is also contended that time should be calculated only 
from the date of the decree which is sought to be executed, 
namely, the decree against the Darga, in other words that the 
decree consists of two decrees, one against the 1st defendant 
and the other against the Darga. Whether the remedy is against 
one or more*persons is immaterial so long as no time is fixed 
for the execution of the decree against the particular individual. 


The mere fact that, in the first instance, the 1st defendant ` 


should be proceeded against and on failure to recover the 
amount from him fhe income of the Darga property should be 
proceeded against is not tantamount to fixing a particular date, 
after which alone the decree against the Darga could be exe- 
cuted. If such a contention is tenable the question would 
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arise : When was the failure to recover the costs frbm the 1st 
defendant ? and what amounts to a failure to recover costs 
from the 1st,defendant ? I do not think such a contention 
is tenable in the absence of a specific date in the decrée after 
which alone it is to be executed against the particular individual 
or institution. 

In Gopaldas V. Tribhowar (7) it was held that the ‘appli- 
cation for execution of a mortgage: decree more than twelve 
years after the passing of the decree absolute was barred by 
S. 48 of the Civil Procedure Code. In that case the main 


` argument was that the decree was under the Code of 1882 and 


that S. 48 did not apply to a decree passed under the old Code. 
A Bench consisting of the learned Chief Justice and Fawcett, J. 
held that that contention was untenable. Macleod, C. J., 
observed at page 376 — l 

“Tt would have been better if the attention of holders of mortgage de- 
ciees had been drawn to the alteration made by S. 48 of the Code of 1908, so 
that they might have been able to realize that no fresh application for execu- 
tion could be entertained after the expiry of twelve years from the date ot 
their decrees.” 

In that case the defendants’ counsel did not raise the con- 
tention that the mortgagee decree-holder had 12 years’ limita- 
tion from-the time the mortgaged property was sold for pro- ` 
ceeding against the other properties of the mortgagor. 

The case in Atyasamier v. Venkatachala Mudali ( 1) was 
decided in August, 1916 and the decision of the Privy Council 
in Khulna Loan Company v. Jnanendra Nath Bose (4) was 
on 21st June, 1917. The decision of the Madras High 
Court does not seem to have been brought to the notice of their 
Lordships ; but that is no ground for holding that the decision 
in Atyasamter v. Venkatachala Mudali (1) is a proper enun- 
ciation of the law on the subject. I therefore hold that, the 
plaintiffs’ application for execution is pane under S. 48 of 
the Civil Procedure Code. , 


The next contention on behalf. of ae respondents is that 


. the order was made on 3rd March, 1916, for payment of the 


amount due in three instalments and the application therefore 
is in time. Under O. 20, R. 11, the application is to be made 
to the Court which passed the decree within six months and 
the order could be made only with the consent of the decree- 
holder. But the application to pay in instalments was made 


1 (1916) ILR 40 M 989: 91 ML J 515 (E B). 
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long after the passing of the decree ; and from the order of 
the District Judge it does not appear that the plaintifs consent- 
ed to receive the amount in three instalments. It is not necessary 
to consider this in detail. 


Wallace, J. | regret that in this case I have not been 
able to agree with my learned brother. 


It is clear that a narrow interpretation of the strict terms 
of S. 48, Civil Procedure Code, places great difficulties in the 
application of the section to particular cases. If the decrce 
is not executable except on the happening of certain contingency 
and that contingency does not happen until after twelve years, 
is the decree a waste paper ? Or to take an illustration given 
by Sadasiva Atyar J., in Atyatamier v V. enkatachala Mudali(1 ) 
when a compromise decree is passed making a certain sum paya- 
ble to a minor girl on her marriage and she does not marry until 
after 12 years from the date of decree, is the decree a waste 
paper? Inthe case of such decrees, it is clear that the decree 


itself implies that there shall be a subsequent order or direction . 


by the Court that the time for executing the decree has arrived 
and that from that date the decree is executable and time wil: 
begin to run. Such an order need not perhaps be explicit 
although it will be better if it were so ; but it certainly is impli- 
cit. The Court in deciding whether nach a decree was time-bar- 
red, would enquire first, whether 12 years had run from the 
date when the decree became executable, that is, it would de- 
cide as on what date the decree became executable and then 
begin to compute the 12 years from that date. This is 
on the well-known principle that a decree which cannot be exe- 
cuted cannot be time-barred. The Courts would stultify 
themselves if they administered justice on the theory that a 
party will be barred from a relief because he did not seek ‘it 
during a period when it was not open to him to seek it. 


In order fo reconcile this principle with the strict wording 
of S. 48, Civil Procedure Code, some learned Judges have at 
times held that the phrase “ sought to be executed ” in cl. 1 (a) 
indicates that the date has to be ascertained with reference tc 
the time when the decree becomes capable of etecution. Other 
learned Judges hawe held that the word © certain ” in.cl. 1 (d) 
means “ that which may be rendered certain.” I would sug: 
gest that the difficulty may be resolved by giving a liberal inter- 
pretation to the words "or any subsequent order ” incl. 1 (>). 
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Clearly such subsequent order, must be one contemplated by 
the decree. But if the decree requires such subsequent order 
to be made before the date on which the money is to be paid 
or the property is to be delivered becomes certain, and if that 
date is not certain without such order, then limitation will be- 
gin to run from the date of such order. ‘The order 
becomes in a sense a decree within a decree. It would be 
passed naturally by the Court which passed the decree acting 
as such and not by the Court executing the decree [see Jurawan 


Pasi v. Mahabir Dhar Dube (8). Such an order, as instanced - 


in that case, would be an order under O. 20, R. 11, Civil Pro- 
cedure Code. But I can see no reason why the phrase should 
be confined to such orders. In the case of a decree on the 
face of it not immediately executable, there ought to be-a sub- 
sequent order declaring it to be now executable. 


If the decree directs payment on a certain contingency 
happening, there ought to be a subsequent order declaring that 
that contingency has happened. If the decree is not execut- 
able against a certain person until and unless a certain contin- 
gency happens, there ought to be a subsequent order declaring 
that that contingency has happened and fixing the date of its 
occurrence. Such subsequent order will direct the payment 
of money or delivery of property to be made at a certain date, 
and cl. 1 (b) will then apply in terms. 


The decree now before us declared that the trust was 
only liable if and when the rst defendant failed to satisfy the 
decree personally and to the extent to which he so failed. This 
implies that, before the trust can be made liable, there must 
be a further order of the Court, implicit if not explicit, that 
the 1st defendant has failed by some particular date to satisfy 
the decree, and laying down to what extent he has failed. Only 
then has the right to execute the decree against the trust ac- 
crued, and only then, on the general principle laid down above, 
does the decree become executable against the trust and limita- 
tion begins to run against the decree-holder in respect of that 
relief. This principle is clearly not affected by the fact that 
the decree was ymmediately executable in some other form or 
against some other person. When the decree-holder has been 
prevented by the decrêe itself from seeking his remedy in the 
form in which, or against the person against whom, he now 
wishes to seek it, then the decree itself implies that there must 
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be a subseqhent order removing this bar to execution in the Bie 
desired form, before the decree-holder can have the right to malk 
execute it in that form or against that person. The decree-  Behadur 


v. 
holder, when he comes to execute against the trust is in sub- Umir-ul-umra 
stance, although perhaps not in form, asking for an order that BANA GOR 
his remedy against the trust has opened, and it is the. duty of Wallace, J. 
the Court to consider whether it has so opened, that is, whe- ` 
,ther there is a failure of the first party to satisfy the decree, be- 
fore it allows the decree-holder to pursue his remedy against 


~ 


the trust. l l 


4 


It is clear also, I hold, that in the case of a decree like the 

one now before us; it must be the Court and no one else who 

is to be the Judge when the second remedy provided for in the 

decree has opened, that is, in this case, when the failure of the 

first party to satisfy the decree occurred. It cannot be the 
decree-holder because it would be always open to the second 

party against whom execution was sought to contend that the 
decree-holder had not exhausted his remedies against the prin- 
cipal party or that the principal party was colluding with the 
decree-holder against him and therefore it was impossible to 

say that there had been as yet any failure to satisfy the decree, 

and an executing Court would certainly not permit the decree- 

holder to execute against the second party until he has satisfied 

the Court that the principal party has failed to satisfy the 
decree, and that there is no further reasonable hope of his 

being able to satisfy it. Therefore it must be left to the Court | 

to decide between these conflicting views. ‘That is only to 

say that the subsequent order of the Court which the decree A 
impliesmust be a judicial order. The Court will further en- 

quire whether the decree-holder has been diligent in coming 
forward to enforce his remedy against the second party, dili- 

gent both in enforcing his remedy against the first party and 
diligent in coming forward to obtain an order, implicit or expli- 

cit, that his rerhedy against the second party has now opened. 
Unless the decree-holder at once diligently executes his decree 
against the principal party, his remedy against the second will 

not accrue, and the ordinary 12 years’ rule will apply. But if 

owing to circumstanges not under his control, some obstruction 
to execution whichehe has to surmount, he is unable, say for 
some years, to pursue to the end his remedy against the princi- 
pal party, so that his diligence and bona fide pursuit of his 
remedy against the principal party occupies, say, 12 years 
from the date of the decree, then, unless the view I indicate . 
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prevails, he is deprived of the very remedy against the second 
party which he obtained by his decree. 

I would hold therefore that in a case like the present'the 
decree-holder’s remedy against the -second party accrued not 
on the date of the decree but on the date of the failure of the 
first party to satisfy the decree, which date must be fixed by 
an order of Court, and that limitation begins to run in respect . 
of that remedy from the date of that order. Such order. 
would, in my view, have the effect of a fresh decree directing 
the payment of money by the second party to be made from the 
date of its order, and S. 48 would apply to it as such ; that is, 
12 years’ limitation for the relief against the second party will 
run from the date of such an order. i 


An analogous case would be that of a mortgage decree which 
provides for recovery of any balance from the other property 
of the mortgagor in case the sale-proceeds of the mortgaged 
prdperty are insuficient to satisfy the entire decree amount. 
In such a case a Full Bench of this Court has held that when 
the_reliefs given in respect of rights under a decree are distinct 
and enforceable at different periods of time, then for purposes’ 
of execution there is in fact more than one decree although em- 
bodied in one document, and that the decree-holder has, under 
©. 48, 12 years from the time when such balance, is ascertau- 
ed to be due, thus implying a subsequent order of the Court 
declaring on what date that sum was ascertained to be due. It 
must be admitted that the authority of this decision has been 
shaken by a later Privy Council case reported in Khulna Loan 
Company v. Jnanendra Nath Bose (4), a case reported with 
disconcerting brevity but it would appear that the Subordinate 
Judge in that case dated the 12 years. from an order 
under S. 90 of the Transfer of Property Act. This was an 
appeal from the Calcutta High Court which had followed the 
view that if the decree originally provided for realization of 
the balance from the other property of the judgment-debtor, an 
order under S. 90 of the Transfer of Property Act was not 
necessary. [See Lalla Tirhini Sahat v. Lalla Hurruck 
Narain (9)], and in any case was an order in execution and 
not an order im the suit. It may be that the High Court in 
that case held that the terminus a quo of S. 48 could not be 
an order in executio&, and therefore held the application for 
execution barred, and that their Lordships of the Privy Council 
who give no reasons for their judgment followed that line of 


4 (1917) 22 C W N 145 (P C). 9% (1893) ILR a1 C a6, 
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reasoning. ¢ | do not think that report is full enough for us 
to conclude that that ruling has reversed the principle of our 
Full Bench ruling. It may be noted that another Privy 
Council ruling in Rameshwar Singh v. Homeshwar Singh (¢) 
holds with reference to an interpretation of Art. 182 of the 
Limitation Act that in the case of a decree not executable ex- 
cept on the happening of a particular contingency, time will 
not begin to run until that contingency occurs. . If the ruling 
in Khulna Loan Company v. Jnanendra N ath Bose (4) 
really means that in all cases of decrees, whether 
immediately executable or not, the decree is to run 
from its date, that will conflict with the principle of this ruling, 
since in that case the decree may become time-barred betore it 
ever becomes capable of being executed. The case in Narayan 
v. Timmayya (10) a case of a decree against a principal and 


a surety does not assist. The decision there turned on the | 


question whether where the decree-holder might proceed either 
against the principal or against the surety, execution proceed- 
ings against the former will avail to save the bar of time against 


the latter. Narhar Raghunath v. Krishnaji Govind (11) 


is somewhat analogous to the present case as the personal re- 
medy against the judgment-debtor only came into force on the 
happening of a certain contingency and the Court-held that 
limitation began to run from the happening of that contingency. 
The decision in Maharaja of Benares v. Laljt Singh . (12) 
does not seem to me to assist and I do not think it necessary 
to dwell on other cases cited before us. 

My general conckusion’ then is that what is essentially 
required before limitation begins to run in a case of this kind 
is an order of the Court stating that the decree-holder’s right 


to execute against the second party has either accrued from a 


fixed date from which time will begin to run against him in the 
matter of that supplemental execution or that it has not accru- 
ed at all. In the present case there is no such order and I 
think it is esŝential that there should be such an order. The 
Lower Court has not adopted the proper principle in deciding 
that the right accrued in 1915. It fixes that date merely be- 
cause the decree-holder chose then to abandon his remedy 
against the rst defendant, and to seek his remtedy against the 
trust, that is, it has allowed the decree-holder himself to decide 
when his right to proceed against the trust began. Iam clear 
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that hab’ is not ne proper way in which the caset should be 
decided’ ' I would hold therefore that: the Lower Court's 
order is not correct and that the case will have to go back to 
the Lower Court being the Court which passed the decree for 
a fresh decision on the principles laid down above’(1) as to 
whether the plaintiff’s right to execute the decree against the 
trust has accrued, (2) if so, on what date it accrued, and 
(3) whether calculating limitation from that date the decree 
is, or is not, time-barred. ) 

By Court._In view of the difference of opinion for a dis- 
posal of the appeal, we think that the preliminary point should 
be referred to another Judge under S. 98, Civil Procedure 
Code. 

“ Where a decree direis that money be recoverable from 
a party only on failure to recover from another party, does 
the execution of the decree become barred against the former 
after 12 years from the date of the decree ? ”, 

This appeal again came on for hearing before Phillips, J. 

L. S. Viraraghava Atyar for appellant. 

N. Swaminatha Aiyar for a F. Krishnaswami Atyar for 
respondents. 

The Court delivered the following 

OPINION : The question “ Where a decree directs that 
money be recoverable from a party only on failure to recover 
from another party, does the execution'of the decree become 
barred against the former after 12 years from the date of 
the-decree ?” has been referred to me under S. 98 of the 


' Code of Civil Procedure owing to a difference of opinion be- 


tween two learned Judges of this Court. ne material 
portion of the decree in this case is, 


“that ist defendant do pay to plaintiff his costs of the 
suit, Rs. 1,129; that in case of failure to recover these costs 
from 1st tet ondank the same be recovered from the income 
of the trust property. ” 


The question put in the above form has not been definitely 
answered in any reported decisions, but a very similar question 
is the subject of conflicting decisions. That similar question 
is whether when there js a decree directing sale of mortgaged 
property and, in default of the decree amount being realized, ' 
directing payment by the mortgagor, the decree is capable si 
execution more than 12 years after its date. It was held by 
a Full Bench of this Court by a majority of the Judges that . 
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the 12 years for enforcing the personal remedy against the 
mortgagor will run from the date of the sale of the mortgaged 
property—Aiyasamier v. Venkatachala Mudali (1). . The 
same point was considered by the Calcutta High Court and it 
was held that the 12 years ran from the date of the decree. 
Jnanendra Nath Bose v. Khulna Loan Company, Ltd. (13). 
The Calcutta case went up to the Privy Council om appeal and 
the decision of the High Court was affirmed Khulna Loan 
Company, Limited v. Jnanendra Nath Bose (4). In the pre- 
sent case the two referring Judges do not appear to agree as 
to whether the decision of the Privy Council has the effett of 
overruling the Full Bench ruling of this Court, Devadoss, J. 
holding that it does do so and Wallace, J. concluding that it 
does not do so. ‘The reason given by Wallace, J. is that the 
report is not full enough to enable him'to decide that the 
principle of the Madras Full Bench ruling has been reverscd, 
but I must observe that, although the judgment of the Privy 
Council is very brief, it states that their Lordships do not see 
any reason to differ from the judgment of the High Court. As 
they use the word “ judgment” and not “ decree” I think it 
is clear that they adopt the reasoning contained in the judgment 
of the Calcutta High Court, and consequently we must accept 
the principle there laid down. The decision is based on the 
terms of S. 48 of the Code of Civil Procedure, and on the fact 
that the date of the decree being fixed by O. 20, R. 7, there 
can be no other date for the decree. This was one of the 
‘main points relied upon by me in my dissenting judgment in 
Aiyasamser v. Fenkatachala Mudali(1), where I held that a 
decree can only bear one date and that therefore under S. 48, 
12 years must be calculated from that date. It is argued that 
the decision of the Privy Council on this point is considerably 
affected by a later judgment Rameshwar Singh v. Homeshwar 
Singh (6) where it was held that in the case of a decree not 
executable, except on the happening of a particular contingency, 
time will not begin to run until that contingency occurs. This 
decision has reference to Art. 182 of the Limitation Act and 
not to S. 48 of the Code of Civil Procedure, but I think it can 
be ‘distinguished on another ground, namely, that it deals with 


a decree which was wholly unexecatable on the date it was 


passed. In the present case, and in the case of mortgage 
decrees, the decree is undoubtedly executable, at least in part, 
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on the date of the decree, and consequently so-far as that part 
is concerned, the 12 years under S. 48 must undoubtedly run 
from the date of the decree itself. If the Legislature had 
intended that in such a case a further period of limitation 
should commence from the date when the second portion of 
the decree became executable, I think it would have said so, 
for there is a provision in S. 48, cl. 1 (b) that where a decree 
or any subsequent order directs any payment of money or the 
delivery of any property to be made at a certain date or at 
recurring periods, the date of the default in making payments 


of delivery in respect of which the applicant seeks to exccute 
‘the decree is to'be the date from which the 12 years is to run. 


Therefore in a mortgage decree and other decrees like the 
present it may well be open to the Court to pass a subsequent 
order declaring that the second portion of the decree had be- 
come executable, and directing execution to proceed, and such 
an order would come within the meaning of the subscquent 
order referred to in S. 48, cl. (1) (b). Inthe present case, 
the decree directs payment of the costs by the rét defendant 
and that in case of failure to recover these costs from the Ist 
defendant, the same be recovered from the income of the trust 
property. It would, therefore, have been open to the plain- 
tiff to ask the Court for a declaration that the costs could not. 
be recovered from the rst defendant and for an order directing 
payment out of the trust.property, in which case undoubtedly 
a further period of - limitation would begin under S. 48, 
cl. (T) (b). It is pointed out with some force by Devadoss, J. 
in his order of reference that it cannot be said that under the 
decree the plaintiff has 12 years to pursue his remedy against 
the rst defendant and a further 12 years against the trust pro- 
perty. S. 48 provides an unqualified prohibition of the execu- 
tion of the decree after 12 years from its date, unless certain 
specified circumstances exist, and consequently I do not>think 
that it is open to Courts to extend that period, which after all 
is a very long period, unless the provisions of S. 48 are strictly 
complied with. 

The other cases cited for and against the proposition do not 
materially further the determination of the,question before me. 
In Ramana v. Babu (14) it was held that, insexecuting a decree 
which had left the question of mesne profits to be determined 
in execution, an application to determine the profits, made 
after 12 years from the date of the decree was barred under 
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S. 48. In Fenkata Perumal v. Prayag Dossjee (15) a Bench 


of this Court followed the Calcutta ruling in Jaanendra Nath 
Bose v. Khulna Loan Company, Limited (13) in preference to 
. the ruling in Narhar Raghunath v. Krishnajt Govind (11). 
The case in Bombay was not one of mortgage decree, but was 
determined on the principle that the 12 years period under 
S. 48 runs only from the date when the decree became in all 
its parts ripe for execution. This was the view taken by the 
majority of the Full Bench in Aiyasamier v. VWenkatachala 
Mudali (1): As [ have pointed out above, this is not in 
accordance with the judgment of the Privy Council and appears 
to contemplate the proposition that a decree can bear two 
separate dates, the first date being the date of the decree on 
which it can be.partially executed, and the second date being 
the date on which the right to apply for execution of the latter 
portion falls due. ‘This latter principle is not at all supported 
by the ruling in KAu/na Loan Company, Limited y. Jnanendra 
Nath Bose (4). 

In view of all these circumstances I must answer the 
question referred to me in the affirmative. | 

TSN: Reference answered in the afirmativz. 


IN tHe HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice PHILLIPS. 


Vayyaprath Kunnath Packi ... Appellant® (1st plaintiff) 
v. 
Vayyaprath Kunnath Muhammad and 
others ... Respondents (Defendants 1, 


3 to Q, II to 38, 40 fo 52, 
54 to 59 and 61 to 30). 


Malabar Law—Tarwad—Suit on behalf of—Right to bring—Junior member 
~-Right of, when karnavan in existence «aho can sue. 

Except under very special circumstances a junior member of a Malabar 
_ tarwad cannot sue on behalf of the tarwad when there is a skarnavan in 
existence who can bring the sult. 

The suit was by a junior member of a Malabar tarwad to set aside av 
alienation made by a former karnavan. The karavan who made the aliena- 
tion. was dead, and was succeeded by another who also died. The rst de- 
fendant became the karnavan very shortly before the date of suit which was 


instituted nine months before the claim would have become’ barred. There ` 


was no allegation even iA the plaint that plaintiff had consulted the rst defend- 
„ant before bringing the suit or that the rst defendant had been neglecting the 
“S A No. 1167 of, 1922. and April, 1925. 
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interemta of the tarwad. There was also nothing to show that the plaintiff 
believed that the 1st defendant would not have taken action if approached in 
the matter. 

Held, affirming the Court below, that the plaintiff was not enticled to bring 
such a suit. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Tellicherry in Appeal No. 216 of ‘Y921 
(A. S. No. 602 of 1920, District Court of North Malabar) 
preferred against the decree of the Court of the District 
Munsif of Tellicherry in O. S. No. 692 of 1918. - f 

K. P. M. Menon and K. P. Abdulla Kutty for appellant. 

P. Govinda Menon for respondents. 

The Court delivered the following | 

Jupement -The main question for determination in 
this appeal is whether a junior member of a Malabar tarwad 
can sue on behalf of the tarwad, even when there is a karnavan 
in existence,’ who can bring the suit. The powers of a karna- 
van have been considered on many occasions and it has always 
been held that he is the controlling authority of the tarwad 
and that all the powers of management are vested in him. In 
fact, oyer sixty years ago, it was held by Mr. Holloway, with 
regard to a karnavan : “ A Malabar family speaks through its 
head, the karnavan, and in Courts of Justice except in anta- 
gonism to that head can speak in no other way.” ‘That prin- 
ciple has been upheld in Vasudevan v. Sankaran (1) and what 
is practically the same principle has been laid down later in 
Soopi v. Mariyoma (2) adopting a decision in S. A. No. 959 
cf 1917 in which it was held that “only under very special 
circumstances could the anandravan of the tarwad maintain a 
suit for redemption of a kanom granted by their karnavan, as 
such a suit would amount to an act of interference in the 
karnavan’s management of tarwad affairs ” In Cheria Pangi 
Achan,v. Unnal Achan (3) it was held by Sadasiva Aiyar, J. 
that “unless the karnavan himself is disabled from suing to 
recover possession of or obtain other relief segarding the 
tarwad property an anandravan cannot be allowed to sue on 
behalf of the tarwad for the relief claimable by the tarwad in 
respect of the tarwad property.” We find the same principle 
in Rajah of Argkal v. Churia Kunhi Kannan (4). Acting 
on this principle the Lower Courts have held that the appel- 
lant has no right of shit and accordingly dismissed it. There 
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Is one authority which would appear to support the appellant 
and that is Ananian v. Sankaram (5). {tis avery brief 
judgment and does not discuss the principle at all. The 
material portion of the judgment runs as follows :— 

“The karnaven ıs included as a defendant in the suit and as he has 


lailed to sue till the period of 12 years has almost expired, we are of opinion 
that the suit by the junior members cannot be validly objected to.” 


If this be taken as a broad proposition of law that in all 
circumstances the junior member will be entitled to sue when 
the karnavan has tailed to do so, it seems to be opposed to all 
the prior and subsequent decisions which deny such a right of 
suit to anandravan unless there are special circumstances which 
justify his bringing such a suit. But if we look to the facts 
of that case we find that the two members of the tarwad whose 
actions were impeached were defendants and all the other mem- 
bers of the tarwad were plaintiffs. Applying the facts to the 
judgment, the case does come within the principle mentioned 
above that an anandravan may be permitted to sue when the 
karnavan had disabled himself from bringing such a suit. In 
this case the karnavan had, through his agent, another member 
of'the tarwad, made an alienation which was sought to be set 
aside. It would have been difficult for him to have brought 
the suit to set aside his own transactions and in that view this 
case is perfectly consistent with the other cases that I have 
„mentioned above and I think that the decision must be read 
in the light of these--facts. ‘There ‘appears to be no other 
authority opposed to the cases I have cited. ` 

On the facts of the present case the appellant has nothing 
particular in his favour. The karnavan who made the aliena- 


tion is dead. He was succeeded by another and he is also ' 


dead, and very recently the 1st defendant has become the kar- 
navan. In the plaint it is not alleged that plaintif consulted 
the 1st defendant or that the 1st defendant was neglecting 
the interests of the tarwad. In fact, no allegation of miscon- 
duct is made against him. It is only here in second appeal 
that it is said for the first time that the 1st defendant was 
acting in collusion with the alienee. The suit was brought 
by the plaintiff nine months before the claim would havc be- 
come barred and inasmuch as the 1st defendant had only re- 
cently assumed office, there is nothing to show that the plaintiff 
believed that he would not take -action if approached in the 
matter. -I think it would be very undesirable to extend the 
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right of an anandravan to bring a suit on behalf of the tarwad 
for it would lead to multiplicity of litigation and there would 
be no finality whatever. The case cited have laid down the 
restrictions which should be imposed on such suits and | en- 
tirely agree. In that view the plaintiff has not disclosed any 
cause of action, that is to say, he is not entitled to bring such 
a suit and the decree of the Lower Court ‘is right. 

It is unnecessary to consider the other point on which the 
plaintiff's suit has been dismissed, namely, that of limitation. 
The second appeal must be dismissed with costs. 


© be (Oe Va Appeal dismissed. 


IN THE HIGH Court oF JuDICATURE AT MADRAS. 
PRESENT :. Mk. Justice PHILLIPS., 
The Madura, etc., Devasthanam 
through its Receiver Muthu 
K. R. Y. Alagappa Chettiar ... Appellant* (151 defendant) 


? 


Y. 
Sundaram Annavi and others ... Respondents (Plaintiffs 1 to 
6 and and and 3rd defendants } 

Civil Procedure Code of 1908, O. 1, R. 1—Perhes amd causes of actiom— 
Misjoinder—Temple servants-—Sutt by, to set aside order of dismissal by temple 
irustee—If and cohen bad for tmuisjoinder—Reversal ef decree on ground of mis- 
joinder—Misconduci of temple seroant entailing dismissal—What amounts te 
—Falidity of dismisjal—Question as to, im suit to set aside order of dismissal-— 
Matter for Court's comsideration—Dismissal of servant for his father’s of ences 
—Legality of—Prior offences committed by some servant—Coxsidsra- 
tion of, in determining punishment io be awarded for subsequent offence—Pro- 
priety of —Finding of Lower Appellate Court as to validity of order of dumissal 
—If and wien one of fact. 8, 

The plaintiffs were holders of a piper service in a temple and instituted 
the mut out of which the appeal arose for setting aside an order of dismissal 
passed by the trustee of the temple. The rat plaintif had 1/g4th ahare in the 
inam, the and plaintiff had 1|qth share, plaintiffs 3 to 6 had 14th share and 
the 3rd defendant had 1|q4th share. The charges of misconduct against the 
beveral plaintiffs were not identical, and in the case of plaintiffs 3 to 6 the 
dismissal was based on acts committed by their deceased father. 


Held, that the suit was bed for misjoinder of parties and causes of action ; 
but that the decree in the suit could not be reversed in appeal on the ground 
of such misjoinder. e 


@ 
Held further, that in such a suit what the Court ‘has tẹ determine is whether 
there was justification for the order of disminsal and not whether it would 
itself have dismimed for such conduct. 


I eld also, that the Sub-Judge was wrong in holding as a matter of principle 
that in determining the nature of the punishment to be awarded for a subse~ 





*S A No. 749 of 1922, . It April, 1935. 
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å p 
quent offence the trustee was not entitled to consider prior, offences committed Miah etc., 
by the servant in question, ` SANAD 
No doubt when an offence has been condoned or dealt with and the offender ENEE 
retained in servite, it is not open to the employer to subsequently dismiss him ' Annavi. 


for that same offence, but if the servent offends again it is perfectly justifiable 
tor the employer to consider the prior offences in determining in what manner 


he should be dealt with for the subsequent offence. 


Persistent negidct of service, insubordination, and disobedience of orders 
ci the employer repeated from time to time are offences justifying the disnissal 
of a servant. 


The dismissal of a temple servant for offences committed by his deceaned 
father and not by him»elt is invalid. 


Where in a case in which the question was whether the order of a temple 
trustee dismissing a temple servant was valid, the Sub-Judge held, reversing 
the decree of the Munsif, that the order of dismissal was invalid, and it appeared 
that in so holding he did not proceed on the right principles, Aeld, that the 
High Court was not precluded in second appeal from reversing the decision 
of the Snb- Judge on the ground thet it was based on a finding of fact. 

Second Appeal against the decree of the Court of the and 
Additional Subordinate Judge of Madura in A. S. No. 6 of 
1921 preferred against the decree of the Court of the District 
Munsif of Melur at Madura in O. S. No. 117 of 1914. 


C. V. Anantakrishna Aiyar and P. S. Narayanaswami , 
Atyar for appellant. 


K. V. Krishnaswami Aiyar for respondents. ok 
The Court delivered the following 


JUDGMENT = The plaintiffs are holders of a piper ser- 
vice in a temple and have brought this suit for setting aside 
the order of dismissal passed by the rst defendant. The rst 
plaintiff has one-fourth, share in the inam, the 2nd plaintiff has ' 
one-fourth share, plaintiffs 3 to 6 have one-fourth share and 
the 3rd defendant has one-fourth share. Objection was 
taken to the framing of the suit on the ground of 
misjoinder of parties and causes of action. This 
should undoubtedly have been upheld because the 
charges of misconduct against the several plaintiffs are not 
identical and each plaintifi’s case ought to have been dealt with 
on its own merits, and it might well have been found that ir. 
so far as some of the plaintiffs are concerned the order of dis- 
missal was a wheteas in respect of others it was 
fully justified. at alone is sufficient tô constitute misjoinder |, 
but there is another fact which shows that there is more than 
one cause of action. In the case of plaintiffs 3 to 6 the dis- 
missal appears to have been based on acts committed by their 


father. The ,father seems to have died while these acts of 
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Made misconduct were being inquired into and the order of the 

v. Devasthanam Manager is to the effect that the father who was 

E wata time dead should be dismissed. Subsequently orders 

l of dismissal were sent to his sons, plaintiffs 3 to 6, who conse- 

quently had quite a different case to that of the other plaintiffs. 
However, this case has proceeded and in appeal the decree; 

cannot be reversed on the ground of misjoinder. The First 

Court found that the dismissal of all the plaintiffs was fully 

justified. The Appellate Court, after finding that the acts 

of misconduct found by the First Court were true, has come 

to the conclusion that the plaintiffs are entitled to a locus peni- 

tentiae and that the order of dismissal was therefore wrong. 

It has no doubt been held in Krtshnaswami Tatacher v. 

Gomaium Rangachari (1) that the question of whether there 

is or is not sufficient ground for dismissal is one for determina- 

tion upon the particular circumstances of the case and that 

when: the’ question is one of degree and not of principle, the 

finding of the Lower Court must be treated as a finding of fact, 

conclusive and binding in special appeal. In the present case, 

however, I do not think that the Subordinate Judge has pro- 

ceeded on the right-principles in coming to his conclusion. He 

starts by finding that “ there has been undesirable neglect of 

service to an extent which cannot be tolerated in a temple” 

but nevertheless finds that such conduct does not warrant a 

dismissal. He has treated the case not with a view to deter- 

mine whether the facts warranted a dismissal but rather 

whether he personally would have dismissed them for that 

conduct. - Different employers may have different feelings on 

p a matter of this sort, and where one dismisses a servant, am 

other, more kind-hearted, will give him one more opportunity 

to correct himself, and a Court has to determine whether there 

was justification for the order of dismissal and not whether he 

personally would have dismissed for such condyct. The Sub- 

ordinate Judge is also wrong in saying that “ condoned faults 

ought not to have a cumulative effect in finally working out a 

dismissal.” In this case it was found that the plaintiffs had 

been guilty of misconduct from the year 1904 up fill 1912 and 

these acts of misconduct were repeated off five or six different 

occasions, the plaintiffs being punished or merely warned for 

cach of these acts. When then, the Subordinate Judge holds 

as a matter of principle that the punishment to be awarded for 

a subsequent offence must be awarded without reference to a 


A - 1. (1868) 4M ACR 6, 4 
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‘prior offence is wrong. No doubt when an offence has been 
condoned or dealt with and the offender retained in service, 
it'is not open to the employer to subsequently dismiss him for 
that same offence, but if the servant offends again, it is perfectly 
justifiable for the employer to consider the prior offences in 
determining in what manner he should be dealt with for the 
subsequent offence. The Judge is, therefore, clearly wrong 
in this principle enuncidted by him, and that is sufficient ground 


for my holding that this is not a pure finding of fact which is ` 


binding upon me in second appeal. I think it is clear also 
from a perusal of the learned Judge’s judgment that he was 
really inclined to the view that the dismissal was justifiable, but 
in view of the severity of the punishment which means the 
loss of a large amount of land. he has allowed his kindness 
to intervene and has declared that the period of nine years 
which elapsed between the date of dismissal and the date of 
judgment should be treated as suspension and that the dismissal 
should be set aside. Not only has he done this, but he has 
ordered the plaintiffs to pay the costs of the rst defendant 
who dismissed them, although he has given a decree in plain- 
tiffs’ favour. All these facts, together with the recital in 
the judgment, clearly show that the learned Subordinate Judge 
did not mean to hold that the rst defendant was not justified 
in dismissing the plaintiffs. . 

The District Munsif has found that the order of dismissal 
was justified and on the facts found it cannot be suggested that 
it was wrong. ‘There was persistent neglect of service, in- 
subordination, and disobedience of orders repeated from time 
to time. It would be impossible to say that .a servant who 
was guilty of these offences is not worthy of dismissal. The 
decree of the Subordinate Judge must therefore be set aside. 
I am asked to remand the appeal for a fresh finding but I do 
not think that it is necessary in the present case as the facts 
have all been found and I can come to a conclusion myself. 

There is one point in respect of which the plaintiffs 3 to 6 
are entitled to consideration. The order of dismissal so far 


as they are concerned was clearly not justified. In the first- 


place it does not appear that they had actually been appointed 
and in the second ptace the order of dismissal was passed for 
acts committed n&t by them, but by their father. In this 
suit it ig somewhat difficult to: split up the causes of action cor 
tained in the plaint, but in the circumstances J think that the 
decree of the First Court should be confirmed with the modi- 


Madura etc, 
Devasthanam 
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Sundaram 
Annari, 


Madura, stc., 
Devasthanam 


v. 
Sundaram 
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fication that there will be a declaration that the dismissal of 
the plaintifs 3 to 6 is invalid. 

Plaintiffs 1 and 2 will pay the costs of the rst defendant 
throughout, and plaintiffs 3 to 6 will bear their own costs 
throughout as in the case of a suit framed as this is it would 
be unfair to ask the 1st defendant to pay costs in respect of 
a cause of action not specifically pressed when they have 
not succeeded in their main contenttons. 

The memorandum of objections not being pressed is dis- 
missed with costs. 


A.S, V, | A peal partly allowed. 





+ 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice VENKATASUBBA Rao AND 


Mr. Justice MADHAVAN Narr. 
Bava C. Vaithilinga Mudaliar ... Appellant® (Petitioner. 
š ist Defendant) 
v. ' 
Chidambaram Pillai ... Respondent (Respondent: 
‘ Plaintif). 


Execution of decree—Ulturai kattahah-Decree agaiast income and assets 
of—Mohini aHowasce—Attachmens of, in execution—Liability for—Trustecs ef 
Uleurai kattalaiRight of, to object 10 attachmeni—Executing Court—Disctetion 
of, to restrain decree-holder from attaching alleawance and to direct him to pre- 
ceed- against ether properties—Executing Ceurt—Jurisdiction of, te question 
correctness or legaliiy of decree. 

The question was whether Mohiwi allowance could be attached in execution 
of » decree entitling the plaintif to recover the decree amount from the income 
‘and assets of the Ulturai katfalai. The debt in respect of which the decree was 
passed was incurred by the Receive: who fully represented the kattalal and 
the trustees of the kattalal equally represented it in the suit in which the decree 
was passed, There was nothing to show that the debt in respect of which 
the decree was passed was not incurred for a purpose which wonld be a legiti- 
mate charge on the Mohini allowance. On the other hand it appeared that the 
debt was incurred for, carrying out the objects of the kattalai and performing 
all kinds of duties in connection with them, and there was nôthing to show that 
the amount borrowed was expended in connection with any particular object. 

Held, that the allowance in question constituted a portion of the income 
of the Ultwra: kattalai, that Jt was not open to the, trustees to contend 
that a particular item of income or assets of the kattalai would be excluded 
from liability for the decree, and thet the allowance ould be attached in execu- 
tion of it. 

OQuacre.—Whether the “Court executing the decree tai a discretion to res 
train the plaintiff from attaching the said allowance and to direct him to pro- 
ceed against the other properties of the kattalai. 


*A A O No. 71 of 1945, oth March, 1925. 
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The Cour? executing a decree must take the decree as it stands and has 
no power to go behind the decree or entertain an objection to the legality or 
correctness of the decree. 

Appeal against the order of the Court of the Subordinate 
Judge of Tiruvalur in E. A. No. 52 of 1925 in E. P. No. 8 
of 1925 in O. S. No. 21 of 1923. 

K. Bhashyam Aiyangar and S. Panchapagesa Sastri for 
appellant. | 

C. A. Seshagiri Sastri for K. S. Jayarama Atyar for res- 
pondent, ` 

The Court delivered the following 

JUDGMENT The first defendant-appellant objects to 
execution on two grounds : first, that the Mohini allowance 
which is sought to be attached is an endowment for a special 
purpose, and therefore it cannot be made available to a credi- 
tor who has obtained a decree against the Ulturai kattalar in 
general terms ; secondly, that the allowance does not constitute 
either the assets or the income of the Ulturai kattalai. 

The first objection assumes that the Mohini allowance is 
a part of the assets of the Ulturai kattalai ; but the argument 
is that the kattalai provides for various objects, and thar the 
Mohini allowance is earmarked for a certain specific purpose. 
Granting but not deciding that this is so, it has not been shown 
that the debt in respect of which the decree was passed was 
not incurred for a purpose which would be a legitimate charge 
on the Mohim: allowance. On the other hand, from the 
judgment it would appear that the debt was incurred for 
carrying out the objects of the kattalai and performing all 
kinds of duties in connection with them, and there is no trace 
anywhere that the amount borrowed was expended in connec- 
tion with any particular object. Next the debt was incurred 
by the Receiver who fully represented the kattalai and the 
1st and 2nd defendants being the trustees of the kattalai equal- 
ly represented 4t in the suit in which the decree in question was 
passed. The decree contained clear words that the plaintiff 
was to recover the amount from the income and assets of the 
Ulturat katialat. ‘The executing Court cannot go behind the 
decree and it will not be open to the defendant to say that a 
particular item of jncome or assets should be excluded. [See 
Zamindar of Ettiyapuram v. Chidambaram Chetty and 
others (1) |]. Sir John Wallis who delivered the judgment of 
the Full Bench thus observes : 7” 


1. (1920) ILR 45 M 675 at 686-7: 49 M L J 75 (FB), 
R__66 


Vaithilinga 
Mudallar 


v., 


Chidam- 
baram Pillai. 
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“This is the view taken in Hari Govind v. Narsinjras Konherrao 
Deshpande (2) and Kalipada Sarkar v. Hart Mohan Dalal (3) is aleo a recent 
authority for the proposition that the Court executing the decree cannot go behind 
it.” 

This was followed in Sami Mudaliar v. Muthiah 
Chetty (4). In Kalipada Sarkar v. Hari Mohan Dalal (3) 
the learned Judges said :— 

l “It is indisputable that the Court executing a decree must take the 
decree as it stands and has no power to go behind the decree or entertain an 
objection to the legality or correctness of the decree.” 


It is noteworthy that no such defence was put forward in 


the suit although a similar plea was taken in connection with a 


particular sum which seems to form a part of the kattalai. The 
learned vakil for the appellant tells us that apart from the 
Mohimi allowance of Rs. 7,200 per year, there are two other 
sums which constitute the endowment__Rs. 1,000 the sum in 
respect of which exception was taken in the suit itself, and a 
sum of about Rs. 700 which represents the realisation from 
the sale of Prasadams. If the contention is correct, the only 
amount that is available to the decree-holder is the latter sum 
of Rs. 700. 

We shall next deal with the second objection. We can- 
not follow the argument that the Mohini allowance is neither 
the income nor the assets of the kattalai. The very documents 
on which the appellant relies show that this contention is utterly 
devoid of force. Ex. B refers to the Mohini allowance 
as cash income. Ex. C includes Mohini allowance among the 
items belonging to the kattalai in question. Again the case 
which the learned vakil for the appellant has relied on, Fsthi- 
linga Pandara Sannadhi v. Somasundara Mudaliar (5) refers 
to the Mohini allowance as constituting the largest portion of, 
the income of the Ulturai kattalai. This argument therefore 
cannot be accepted. 

The appellant lastly contends that we should in our discre- 
tion restrain the plaintiff from attaching this allowance and 
direct him to proceed against the other properties of the 
kattalai. It is unnecessary to decide whether we have this 
power ; granting we have it, no reason has been given why we 
should exercisesit in favour of the appellagt. The only other 
iteris available according to him are the two paltry sums of 
Rs. 1,000 and Rs. 760. We also must note that this conten- 
tion was not put forward before the Lower Court. There 

2. (1913) 1 LR 38 B 194. 3. (1916) TLR 44 C 627. 
4 (1992) 43 M L J 293. 5. (1893) ILR 17 M 199. 





XLIX] THE MADRAS LAW JOURNAL REPORTS. $23 


is no equity ‘on his side, as the judgment, which at present we 
must assume is right, makes it clear that the debt is a long- 
standing one and the plaintiff has been kept out of his money 
for several years ; on the other hand, the defendant (appel- 
lant) has not shown that the interests of the trust will be 
advanced by allowing execution against the other properties. 

Finally, the appellant’s learned vakil has contended that 
if the whole Mohini allowance is attached, the daily puja in 
the temple cannot be performed and may have to be discon- 
tinued. Mr. Seshagiri Sastri, the learned vakil for the res- 
pondent, without admitting the truth of this statement, agrees 
to leave out Rs. 1,200 and attach the balance only, viz., 
Rs. 6,000. Any sums already drawn by the appellant out of 
the Mohini allowance must go towards the said sum of 
Rs. 1,200. 

The appeal fails and is dismissed with costs. 


Ade V, Appeal dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAR. 


Ramaswami Chettiar ... Petitioner* (1st petitioner__sth 
i plaintiff ) 
LoD. 
Venkatarama Aiyar and l 
others ... Respondents (Respondents 1 to 4 


and petitioners 2 and 3 Plaintiffs 
I to 3, defendant and plaintiffs 5 and 6). 


Arbitration—Arbitrators—Power te sell—Power to make rales for the con- 
duct of the sale—Poawer to act outside rules so made—Power to decide whether 
or mot those rules had been complied uath—If and when included—Award Poyond 
. perisdiction of arbitraters—Procedure in case of—Sch. II, para. 14, Civil Prece- 
dure Code—Decree in accordance with award im such case—Revision againsi— 
Marntatnability—Case of mere misconduct of arbitraters—Destimction—Mts- 
conduct of arhitrators—A ction beyond surisdiction—Distinction—Award tawalid 
at the time it was made—Admissions subsequent if admissible to validate. 


A power to sell conferred upon arbitrators by a reference to arbitration 
would naturally carry with it the power to make rules for the conduct of the 
sele, and such rules, subeosibed to by the bidders, would, if the case of mch 
parties to the reference gs subscribed to those rules, extend to the arbitrators 
authority to sell according to those rules, but would not extend to them any 
power to act outside those rules, or any power to decide in a case of controversy 
whether or not those rules had been complied with 








——$_ er 


YC R P Nos aos and 216 of 1923. sth December, 1924. 
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If the award of the arbitrators is beyond their jurisdictiom and therefore 
was made without jurisdiction, the decree which embodies it is also made without 
jurisdiction. The duty of the Court, when an award sent to it is beyond the 
jurisdiction of the arbitrators, is not to pass a decree in accordance therewith 
but to remit it back to the arbitrators under the terms of 8. 14 of Sch. UI of Civil 


Procedure Code. 


Misconduct on the part of the arbitrators must be misconduct in carrying 
out the terms of the reference and within the scope of it. Anything beyond that 
is action without jurisdiction whether or not it may amount also to miecnndurt. 

Where in a case in which a decree is passed in accordance with an award, 
the objections to the award raise merely questions of misconduct of the arbitra- 
tora, involving no question of lack of jurisdiction or material irregularity in the 
exercise of it, the finding of the Court is final and cannot be attacked either by 


way of appeal or revision. But a party is entitled to be protected by the law 
against a decison by arbitrators on points not referred to them at all and against 


a decree of Court based on sach a decision, all the more because he has no right 
of appeal. 


The validity of an award must be judged by the facts as they existed at 
the time when the award was made. Evidence or statements in the nature 


of admissions made by a party to the reference at the hearing by the Court of 
the objections to the award and to a decree being passed in accordance with 


the award are not relevant to validate a decision in the award which was 
inwalid at the time of the award. 


™ 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Mayavaram, 
dated 22nd January, 1923, in I. A. No. 284 of 1921 in O. S. 
No. 505 of 1919. 

T. R. Ramachandra Ai iyar, F. Sambandam Chetty and 
S. Ramaswami Dikshit for petitioner in C. R. P. No. 205 
of 1923. 

K. Bhashyam Aiyangar for petitioners in C. R. P. No. 216 
of 1923. 

S. Venkatachariar, K. V. Krishnaswami Aiyar and 
S. Krishnamachariar for respondents in both. 


The Court delivered the following 


JUDGMENT The two Civil Revision Petitions are pre- 
sented against the order of the District Munsif of Mayavaram 
confirming an award in the matters in dispute in O. S. No. 505 
of 1919 on his file, dismissing petitioners’ objections and grant- 
ing the respomdents a decree in accordance therewith. The 
petitioners challenge the order on various,grounds, the chief 
contention being thaf the arbitrators decided two matters be- 
yond the scope of the reference and therefore beyond their 
jurisdiction and therefore the Lower Court, in accepting their 
decision on these points and incorporating it in its decree, has 
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exceeded ite jurisdiction. The arbitration was in the matter 
of the dissolution of partnership between the six plaintifts in 
the suit and the defendants, who were jointly working a mill 
concern. The reference to arbitration, Ex. A, gave the 
arbitrators authority, inter alia, to sell the property, moveable 
and immoveable, by public auction to the highest bidder, 
whether he be a partner or a stranger, to collect the sale pro- 
ceeds and to distribute them among the partners according to 
the interests they had in the concern. The arbitrators were 
also to sell book-debts and outstandings’ but among the part- 
ners only. The final amounts due to the various partners 
were then to be settled and adjusted with reference to any 
liability incurred by any partner who may have been a success- 
ful bidder at any of the sales. 


The arbitrators held a public sale of the mill itself and 
its machinery on 30th May, 1920, and they were knocked 
down to the fourth plaintiff, one of the petitioners, for 
Rs. 28,000. One of the conditions of the sale [see Exhibit 
D-1] was that the bidders should deposit Rs. 1,000 as 
soon as the sale was knocked down. The fourth plaintiff was 
able to deposit only Rs. 500. Under a further condition, any 
bidder, who thus made default in paying his deposit, had to 
run the risk of a re-sale, his own sale being cancelled and he 
being responsible for any loss arising out of the re-sale. 
Accordingly, a re-sale was held on the same terms on 19th 
July, 1920, at which the highest bidder was one M. K. V. Kan- 
dasami Pillai for Rs. 20,000. [See Exhibit U.] He 
had deposited Rs. 100 before bidding and before the sale was 
closed was asked to pay up the balance of Rs. g00 to make up 
the initial deposit of Rs. 1,000. This was prima facie a 
clear breach of the rules. He went away saying that he had 
no money. The property was therefore not knocked down 
to him but was again put up to auction, and this time one Rama- 
sami Reddi bought for Rs. 14,950. The arbitrators in their 


award have taken Rs. 14,950 as the “sale proceeds” and, in_ 


their adjustment, have debited plaintifs 4 to 6, the present 
petitioners, with the difference between that figure and 
Rs. 28,000, the amount for which the property was knocked 
down to 4th plaint#f at the first sale. 


Three points are hereon raised by the petitioners: first, that 
the arbitrators had no jurisdiction to break their own rules of 
sale and postpone knocking down the second sale to Kandasami 
Pillai until he had paid up the full Rs. 1,000 and thus make 
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Chottlar 
7 
Venkata- 
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petitioners responsible for a deficit of Rs. 28,000—14,950 
instead of Rs. 28,000__20,000. Secondly, that the arbitrators 
had no jurisdiction to adjust this deficit in calculating the 
amounts due to each partner, and thirdly that, in 
any case, they had no jurisdiction to debit 
the shares of plaintifs 5 and 6 with any 
portion of.this deficit. We are of opinion that all these 
points are valid. The reference, Exhibit A, empowers the 
arbitrators to sell and carry over to the general adjustment the 
sale proceeds. The power to sell would no doubt natural- 
ly carry with it the power to make rules for the conduct of the 
gale, and such rules, embodied in Ex. D and subscribed to by 
the bidders would, in the case of such parties to the reference 
as subscribed to these rules, extend to the arbitrators authority 
to sell according to these rules, but would not extend to them 
any power to act outside these rules, or__and this is the m- 
portant point__any power to decide in a case of controversy 
whether or not these rules had been complied with. Neither 
the terms of the reference nor the terms of the sale imply any 
consent by the parties to submit to the decision of the arbitra- 
tors on any controversy regarding the arbitrators’ own conduct 
of the sales or re-sales, and such consent cannot be considered 
to be inherent in a consent to have the sale or re-sale conducted 
according to rules laid down by the arbitrators. One would ` 
require a very definite and specific term in the reference before 
concluding that the parties to it agreed to be bound, in a matter 
of the arbitrators’ own conduct of the sale, by the arbitrators’ 
own decision. We are clear that the arbitrators, in deciding 
that there had been no sale to Kandasami Pillai and that there- 
fore the petitioners were liable for the difference between 
Rs. 28,000 and Rs. 14,950, were acting outside the scope of 
their reference. l > | 


As to the second point, the reference itself contains no 
provision for adjusting the deficit on a re-sale against a partner. 
If it is within the scope of the arbitrators’ jurisdiction, it can 
only be so under the rules of sale consented to by the bidders 
and would only bind the subscribers to it. Now the 6th de- 
fendant did not wibscribe to Ex. D at all, and so it cannot bind 
him. The 4th and sth defendants subscribed fo a condition in 
Ex. D that “for the los? arising from the re-sale we will be res- 
ponsible,” and again that “in case the plaintiff in the said suit 
buys at the auction, we agree to pay the remaining amount out 
of the remaining sum that ought to be paid excluding the share 
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amount th&t is due for the balance according to the terms of 
the agreement.” But neither of these conditions implies, to 
our minds, any surrender by the partner-subscribers of the 
light possessed by them, as much as by stranger-subscribers, to 
have the opportunity of challenging the arbitrators’ conduct 
in the matter of re-sale and contending that the amount fixed 
by them as a deficit on the re-sale was not owing at all or was 
owing only in part. None of the documents concerned with 
the reference and the sale draws any distinction in this 
matter of a possible deficit on a re-sale, between the position of 
the partner and that of the stranger-purchaser, and therefore 
the arbitrators have no greater power of dealing with such 
deficit in the case of a partner than they have in the case of a 
stranger. On this point we have the admission of one of the 
arbitrators himself, R. W. 3, that “it does not appear from the 
reference petition that we can award damages but we thought 
we had such power. ‘The parties did not tell us to award 
damages against this or that person. We did what we thought 
proper. If any stranger was the last bidder in the first sale 
of the mill and he had made default, we would have written 
in the award that the sale bidder was liable to pay damages 
and that the parties should file a suit against him to recover 
that amount.” It seems clear from that statement that the 
arbitrators themselves recognised the true position and that 
they, had exceeded their jurisdiction in thus awarding damages. 


As to the third point, namely, debiting the shares of plain- 
tiffs 5 and 6 with a portion of this deficit, their lack of juris- 
diction seems to be still more obvious. As the arbitrators can- 
not enforce in these proceedings the collection of the deficit 
from the purchaser__the fourth plaintiff_—still less can they 
enforce it against plaintiffs 5 and 6 who were not purchasers at 
all. The only reason put forward by them is that plaintiffs 4 to 
6 held one share in the business among themselves, and that, 
in objecting to the re-sale, plaintiffs 5 and 6 associated them- 
selves with the fourth plaintiff. (See Ex. J.) One of the arbitra- 
tors examined as R. W. 6 before the District Munsif on this 
point said: “None of the parties requested us to collect the 
damages from Ramaswami Chettiar and hs brother and 
nephew, plaintifs 4 to 6. We did not question Ramaswami 
Chettiar and his people why damages should not be allowed 
against them. There was no enquiry about the matter.’ As 
Ramaswami, Kesava and Govindan (that is, plaintiffs 4 to 6) 
are members of the same family and as they were dding every- 
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thing about the mill together we decreed damages Against the 
last two also. We did not enquire whether they were | 
divided, ” which amounts merely to saying that the arbitrators 
believed among themselves that the fourth plaintiff was bidding 
also for plaintiffs 5 and 6; but as to the grounds for their 
belief their statements are particularly vague. Even if the 
reference permitted, which we doubt, the arbitrators to make 
a roving enquiry as to who was the real purchaser in the final 
sale, it certainly does not authorise them to make such an en- 
quiry as to who was the real purchaser at a sale subsequently 
cancelled and therefore not'a sale at which “sale proceeds” 
available for distribution by the arbitrators were realised. It is 
also quite clear that at the.time of the sale the arbitrators did 
not treat plaintiffs 5 and 6 as the purchasers. The property was 
not knocked down to them nor were their signatures taken as 
the highest bidders nor did the arbitrators give any notice to 
plaintiffs 5 and 6 in the terms of the notice, Ex. G, which they 
sent to the fourth plaintiff. On this point no subsequent 
evidence or statements in the nature of admissions by the fifth 
plaintiff in his evidence before the District Munsif can be rele- 
vant to validate a decision in the award which was invalid at 
the time of the award. It is quite clear that at the time of 
the sale the person accepted by the arbitrators as the purchaser 
was the fourth plaintiff and the fourth plaintiff alone. We 
are satisfied, therefore, that, in fastening the damages of the 
deficit at the re-sale on plaintiffs 5 and 6 also, the arbitrators 
were clearly exceeding the terms of their reference. 


It is not necessary to go into the other points raised on 
some of which the Lower Court has dilated at great length. 
It 1s obvious that, if the arbitrators have decided matters out- 
side the scope of their reference, the Judge was not entitled to 
include such matters in his decree. It is no part of a Judge’s 
business to decide whether the plaintifi’s objection to the 
arbitrators’ conduct in the re-sale and the alldcation of the 
deficit is justified or not by the facts proved in evidence before 
him. The only point that he has to consider is whether the 
disposal of such objections was within the scope of the reference 
or not, and if ™ was not, then he has nothing himself to do 
with it at all. The Judge has treated the gase far too much 
as if it was an appeal against the arbitrators’ findings. That 
is not a proper point of view at all. He seems to regard the 
case, at its worst, as raising merely questions of misconduct 
of the arbitrators, on which, of course, if there is no question 
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of lack of furisdiction or material irregularity in the exercise 
of it, his finding is final and cannot be attacked either by way 
of appeal or revision. [See Ghulam Khan v. Muhammad 
Hassan (1), Kali Charan Sirdar v. Sarat Chunder Chow- 
dhry (2) and Batcha Sahib v. Abdul Gunny (3) }. 
But a party is entitled to be protected by the law against a 
decision by arbitrators on points not referred to therein at all 
and against a decree of Court based on such a decision, all 
the more because he has no right of appeal. [See Mrrali 
Visram v. Sheriff Dewji (4)]. The real point at issue 
here is the question of lack of jurisdiction for the arbitrators. 
It is in fact contended by the respondents that all that has been 
urged by the petitioners is mere misconduct on the part of 
the arbitrators and not want of jurisdiction. The distinction 
has no doubt to be kept in mind but there is no doubt in our 
minds in this case about the answer. Misconduct must be 
misconduct in carrying out the terms of the reference and with- 
in the scope of it. Anything beyond that is action without 
jurisdiction whether or not it may amount also to misconduct. 
If the arbitrators’ award is then beyond their jurisdiction and 
therefore was made without jurisdiction, then obviously the 
decree which embodied it is also made without jurisdiction 
The duty of the Lower ‘Court, when an award sent to it is 
beyond the jurisdiction of the arbitrators, was not to pass a 
decree in accordance therewith but to remit it back to the 
arbitrators under the terms of S. 14 of Sch. II of the Civil Pro- 
cedure Code.. 


The order of the Lower Court cannot, therefore, be sup- 
ported. We must hold that it is without jurisdiction and we 
must set it aside. No other grounds of attack on the I ower 
Court’s jurisdiction have been urged before us. [n the cir- 
cumstances we set aside the Lower Court’s order and direct 
it to pass an order in accordance with law. 


Plaintiffs*4, 5 and 6 will have their costs (one set). Past 
and future costs of the Lower Court will abide the event. 
A. S. V. Order set aside. 


a a . 


+ 
e ” i 
r (1901) I L Rag C 167: 12 MLJ 77 (PC). 
a. (1903) I L K 40 C 497. 
3. (1913) [LR 38 M as6:25 ML J 507. 
4. (1911) TLR 36 B 105, 
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In THE Hieu COURT or JUDICATURE AT MÅDRAS. 
PRESENT :_Mr. Justice PHILLIPS AND MR. JUSTICE 
KRISHNAN. p 
P. L. S. A. R. S. Arunachalam Chettiar, 
Legal Representative of P. L. S. A. 


R. S. Sabapathi Chetty (deceased)... AÆppellant* (L. R. 
of the deceased ist plaintif ) 


v. 
Krishna Aiyar (minor) and others ... Respondents ( Defend- 
dants 2 and 3 and 

and plaintiff). 


Cenmtract Act, S. 48 (3)—Promisor’s duty uuder—Proof ef identity of the 
thing contracted for to promisee’s satisfaction—Promuor under ne obhgahon to 
offer—S. 38 (2)—Actual physical possession by seller of goods contracted to be 
sold if mecessary—Contract for! purchase of geods—Hundi fer advances to be 
paid under contract for purchase moncys—Suit om—Plea of failure of considera- 
tion by reason of breach of contract by seller—Mainiatuability—Negotiabre 
Instruments Act, 8. 45--Effecit—-Sutt treated as ene for damages for breach ef 
contract, 


S. 38, cl. (3) of the Contract Act only requires that the promisee must have 
a reasonable opportunity of seeing that the thing offered is the thing which the 
promisor is bound by his promise to deliver. The promlsor is under no obliga- 
tion to prove the identity of the thing offered to the promisce’s satisfaction. It 
is the promisee’s duty to take the steps necessary to satisfy himself. The pro- 
misor has only to give him an opportunity for it, 

Under S. 38 (2) of the Contract Act actual physical possession of the 
goods contracted for by the seller is not necessary. It is enough if the goods 
are under his control and he is able and willing to deliver if the price is paid. 

The suit out of which the appeal arose was on a Hundi or Bill of Exchange 
executed by the defendants in favour of the agent of the plaintifs The rat 
defendant's firm carried on trade, and in the course of that trade, the agent of 
the firm entered into contracts with the agent of the plaintiffy firm for the pur- 
chase of a number of bales of yarn to be manufactured by the Madura Mills of 
certain counts at certain stated prices, The suit Hundi amount appeared to 
have been made up of advances agreed to be paid onder the contract towards 
the purchase moneys at stated rates Only some bales were actually taken 
delivery of and paid for by the 1st defendant under the contracte. The plain 
tiffy asserted that the contracts were broken by the rst defendant and not by 
themselves They claimed the amount due under the Hundi with interest and 
costs, 

The defendants pleaded that the plaintiffs committed breach of contract 
and were not therefore entitled to claim the Hundi ameunt, and further thet the 
Hundi, having been pamed in part payment of the stipulated price of gnods 
to be sold, and no goods having been wid or offered for sale to rst defendant, 
was not enforceable. 





*Appeal No. 64 of 1922 and . 
C R P No, 117 of 1922, 7th January, 1925. 
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Held, tha the question as to who committed the breach having been raised 
in the pleadings and having been fully tried out by the Court below and dealt 
with by it in its judgment, the case must be dealt with as if it had been one 
for damages for breach of contract, 

Per Krishnan, J,—The suit being by the plaintiff, who, as the payer, wae 
a holder standing in immediate relation to the drawer, the 1st defendant, S. 45 
of the Negotiable Instruments Act was no bar to a plea by the defendants that 
the consideration for the Hundi had failed with reference to all the undelivered 
bales. 

Scope and effect of S. 45. i 
~ In England it is open to the parties to raise the question as to breach in 
a suit on a bill by counter-claiming. 

Appeal against the decrce of the Court of the Additional 
Subordinate Judge of Madura in O. S. Nos. 13 and 12 of 1920 
(O. S. Nos. 11 and 13 of 1919 on the file of the District Court 


of Madura). 

K. V. Krishnaswami Aiyar and K. Rajah Aiyar for appel- 
lant. 

A. Krishnaswami Aiyar and P. S. Chandrasekhara Atyar 
for respondents. 

The Court delivered the following 

JUDGMENTS Krishnan, J. This appeal arises from 
a suit brought by the plaintiffs in the Subordinate Judge’s Court 
at Madura on a Hundi or Bill of Exchange executed by one 
Pasimuthu Pillai on behalf of the firm of one Kuppuswami 
Atyar, now deceased, in Madura, whose agent he was. The 
Hundi was drawn in favour of one Kolandavelu Pillai, the 
and plaintiff, as representing the ast plaintiff’s firm on the 23rd 
of August, 1918, and is for a sum of Rs. 22,066. It was 
drawn on the rst defendant’s firm in Madras and is marked 
Ex. A inthe case. It was dishonoured when presented to the 
Madras firm ; notice was given of it to the 1st defendant 
who was called upon to pay but failed to do so. Hence this 
suit was brought. Kuppuswami Aiyar died leaving the and 
and 3rd defertdants as his sons and heirs who succeeded to their 
father’s estate and his trade. The and plaintiff has been juin- 
ed as a plaintiff to avoid any objection as to parties. 

_ The circumstances under which this Hundi was executed 

are briefly these +. y 

The 1st defendant's firm carried gn trade in Madura in 
yarn and cotton thread and, in the course of that trade, the 
agent of the firm, Pasimuthu Pillai, who was looking after the 
business, entered into seven contracts with Kolandavelu Pillai, 
the agent of the 1st plaintiff’s firm about the middle of August, 


* 


Krishnan, J. 
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1918, for the purchase of 229 bales of yarn to be nfanufactured 
by the Madura Mills of certain counts at certain stated prices. 
Of these contracts we are concerned in the suit only with four 
of them relating to 153 bales. The contracts were originally 
made orally, but at the request of the 1st defendant’s agent, 
they were reduced to writing on the 7th of September, 1918. 
They are called Varthamanam letters Nos. 21, 22, 23 and 24 
and are filed in the case as Exs. B, BI, BIJ and BII. The 
terms of the contracts are fully set out in these letters. It 
appears from them that the suit Hundi amount was made up 
of advances agreed to be paid under the contract towards the 
purchase-moneys at the rate of Rs. 150 per bale, for 25 bales 
under Ex. B, 20 bales under Ex. BI and 10 bales under 
Ex. BII, and at the rate of Rs. 142 per bale for 98 bales 
under Ex. BIII, less Rs. 100 paid in cash, which is the subtect- 
matter of the suit__O. S. No. 12 of 1920. brought by the ist 
defendant against the ist plaintiff and tried along with this 
suit. Only two bales were actually taken delivery of and 
paid for by the rst defendant under the contracts. Plaintiffs 
assert in their plaint that the contracts were broken by the Ist 
defendant and not by themselves. They claim the amount 
due under the Hundi with interest and costs. 


The defendants pleaded that the plaintiffs committed 
breach of contract and were not therefore entitled to claim the 
Hundi amount and further that the Hundi, having been passed 
in part payment of the stipulated price for goods to be manu- 
{actured, and no goods having been sold or offered for sale 
to rst defendant'was not enforceable. In reply to 1st defend- 
ant’s pleas, plaintiffs contended that the suit being one on a 
negotiable instrument, a collateral enquiry could not be held in 
this suit into the question as to who committed the breach of 
contract, as such an enquiry is barred by S. 45 of the Negotia- 
ble Instruments Act, even though as the payee he was a holder 
standing in immediate relation to the 1st defenddnt,the drawer. 
They also contended that if the question of breach could he 
gone into, the rst defendant committed the breach, and the 
damages they are entitled to being more than the Hundi 
amount, there Was no failure of consideration on the Hundi. 

The Subordinate,Judge overruled the objection under 
S. 45 and holding that the breach was committed by the 
plaintiffs dismissed their suit except to the extent of Rs. 284 
of the Hundi amount, which had been taken into consideration 
in paying the price of the two bales delivered, for which he 


€ 
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gave a dedee. He also decreed O. S. No. 12 of 1920 for 
Rs. 100. ist plaintiff’s legal representatives have appealed to us 
against the decrees in both these cases, the latter by wav of a 
revision petition under S. 25 of Act IX of 1887. 


As regards the objection raised by the plaintiffs against 
the defence under S. 45, I think the Subordinate Judge is right 
in overruling it. That section is based on the English iaw 
on the point which is stated by Chalmers in his book on “ Bills 
of Exchange,” 8th Edition, page 115, to be as follows -— 
“ Partial failure of consideration is a defence pro tanto against 
an immediate party when the failure is an ascertained and 
liquidated amount but not otherwise,” that is, when a collateral 
enquiry becomes necessary for the purpose. Illustration 1 given 
on the same page explains what a collateral enquiry is. 
[lustration 2, however, shows that where a Dill 
is drawn for the price of 2 bales and only one is delivered, the 
defence that consideration has failed to the extent of one half 
bale is available. That position is supported by the case of 
Agra and Masterman’s Bank, Lid. v. Leighton (1). Now in 
the present case, as | have already stated, the Hundi amount 
represents the advance price paid for the 153 bales, the advance 
towards each bale being definite and fixed. The consideration 
for the Hundi can thus be pleaded to have failed with refer- 
ence to all the undelivered bales and that is a sum that could 
be computed without any inquiry. In this view, it will be the 
plaintiffs that will suffer if their objection is upheld. But it 
seems to me that the case should not be disposed of in that 
manner but the question of who committed the breach should 
be considered without driving the parties to another suit and 
thereby multiplying litigation. In England it is open now 
to the parties to raise the question as to breach ina suit ona 
bill by counter-claiming. In the present case the question as 
to who committed the breach has been raised in the pleadings 
each party charging the other with the breach and it has been 
fully tried out by the Lower Court and dealt with by it in its 
judgment. In these circumstances it seems to me that we 
should deal with the case as if it were one for damages for 
breach of contract, If the breach is on the plaintiffs’ part as 
held by the Lowar Court its decree will be right ; if it is on the 
1st defendant’s part as contended for by the plaintiffs, there is 
no reason why plaintiffs should not be allowed to recover the 
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Hundi amount as damages in this suit. No further amend- 
ment of the pleadings seems to be necessary for the purpose. 


The question then “is who committed the breach in this 
case. As the contracts referred not to ready goods, but to 
goods to be manufactured hereafter by the Madura Mills and 
to be allotted by them to the purchasers from whom plaintiffs’ 
vendors, Ramachar & Brothers were to get them and the plain- 
tiffs themselves were to get them from the latter firm it was 
naturally arranged that plaintiffs were to give notice in the first 
instance to the 1st defendant when the bales were issued by 
the Mills and finally allotted:to the plaintiffs by their vendors. 
The contracts provide that on the day after receiving such 
notice Ist defendant was to pay the price deducting the advance 
on them and take delivery. The first two bales of which 
notice was given by Ex. C-I to the 1st defendant under con- 
tract No. 24 were paid for and taken delivery of according to 
the terms of Ex. B-III. About five days after the 1st defend- 
ant was again given notice by Ex. C-IV of a lot of three 
bales of 22 1{2 counts being ready for delivery. The market 
seems to have fallen for these goods in the meanwhile. The 
Ist defendant instead of taking delivery as before, the next day 
after Ex. C-IV was received, as he was bound to do under 
his contract, Ex. B-III, raised objections and sent his letter 
Ex. | and asked whether the Mill had delivered the above- 
mentioned goods at the prices stated in Ex. B-III, the 
Varthamanam letter, and also said the Mill invoice should be 
shown to him. The contract, Ex. B-III, does not speak cf 
any Mill price but only of the price at which P. S. Latchmana 
Aiyar & Sons bought the bales and there is no provision in 
it to show the Mill invoice. In fact, it is stated to us that the 
Mill invoice remains with the original purchaser from the Mull 
and it is not passed on to the subsequent purchasers of smaller 
lots. Even if the Mill price were mentioned in Ex. B-ILI 
it does not seem to be a part of the description*of the goods 
and is not essential for the identification of the goods purchas- 
ed. The goods are here identified as being 22 1|2 counts 
of yarn manufactured by the Madura Mills and sold by them 
to Tholasi Aiyat & Sons and by them thrqugh the intermedi- 
ary sellers to the plaintjfis. On receiving Ex. I, plaintifs sent 
Ex. II to say that they were not bound under their contract 
to answer the questions asked, or to produce the Mill invoice; 
they offered to.show Ramachar’s letter of mtimation and called 
upon rst defendant to pay the price with interest for the pericd 
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of the delaf and take delivery at once. About five days atter 
1st defendant sent another letter Ex. III in which he insisted 
on being shown the Mill invoice and the bale number and stated 
that, on default, he would hold the plaintiffs liable in damages. 
Further correspondence passed between the parties, Exs. D, G, 
D 1, I, IV and V but they made no difference in the position 
taken up by the parties. The contents of those letters are 
set out fully by the Subordinate Judge and need not be repeated 
here. It was argued that because in the last paragraph of 
Ex. G the plaintiffs still offered to deliver the bales, they con- 
doned the previous breach, if any, and kept the contracts alive ; 
but this is of no importance as 1st defendant took no advantage 
of it but treated the contracts as broken even after Ex. G and 
called back the whole of his advance. (See Ex. H.) 
As the 1st defendant failed to take delivery, plaintiffs failed to 
take the bale from their vendors and in consequence Ramachar 
& Brothers gave them notice that they had sold away the goods 
in public auction and this fact is mentioned in Ex. IV: with 
that the controversy as regards these three bales came to an 
end. 


In spite of the conduct of the 1st defendant plaintiffs 
again gave him notice Ex. X of two bales of Madura Mill 
Yarn No. 24 being ready for delivery, and asked him to pay 
for them and take delivery. This notice was also under 
Ex. B-III. The ist defendant again adopted the same 
tactics as before and instead of paying and taking delivery 
wrote the letter Ex. XI in similar terms to Ex. I. The 
plaintiffs wrote Ex. XII offering to give rst defendant all faci- 
lities to inspect the goods, as well as the “ papers, etc., ” which 
they had ; but he did nothing except to send a lawyer’s notice, 
Ex. XII, calling for a return of his advance with interest on the 
footing that the contracts were off. 


With that the correspondence ended. The plaintiffs fail- 
ed to get the’ rst defendant to pay and take delivery of the 
goods or even to inspect them to satisfy himself that the bales 
were those contracted for, if he really doubted their identity. 
There is evidence to show that the market was falling and it 
was not to the 1st defendant’s interest to perfoftm the contracts, 
he was clearly trying to get out of his contracts. It is true, 
as the Sub-Judge remarks relying on the observation in Bowes 


v. Shand (2) that if the rst defendant thought he was going 
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to be a loser by accepting the goods, there was notling to pre- 
vent him from trying to escape from a losing bargain, it he 
could do so lawfully. But he can do so only for a legal and 


proper reason but not on mere subterfuges. 


The bales about which plaintiffs gave notice of readiness 
to deliver are asserted by them to be bales contracted for. | 
They were buying from Ramachar & Brothers and they got 
notices from that firm which are produced. There seems 
to be no reason to doubt that the bales about which notices 
were given were the bales contracted for. An attempt was 
made by the defendants to prove that there were no bales of 
the contract description to which the notices, Exs. C-IV and 
X could apply by calling the Mill clerk, the only witness exa- 
mined in the case, but the attempt has failed. He 
admitted by reference to the Mill ledgers that before 25th 
September, 1918, 2 bales of 24 counts and 15 bales of 
22 1/2 counts Madura Mills yarn was delivered to Tholasi 
Aiyar & Brothers. He mentions different prices for these 
bales but I do not think that that matters as I have already ex- 
plained above. ‘The bales of which notice was given by the 
plaintiffs were evidently part of those bales ; there is nothing 
to show the contrary. 


The learned Subordinate Judge has held that the plain- 
tifs committed breach of contract because in his opinion the 
“plaintiffs failed to discharge the obligation cast upon them by 
S.38 of the Contract Act in regard to the identity of the goods.” 
It is contended that because the plaintiffs did not answer the 
questions put to them in Exs. I and II and did not produce 
the Mill invoice or otherwise prove to the rst defendant's satis- 
faction the identity of the bales they offered to deliver with 
the bales contracted for, they committed breach of contract. 
S. 38, cl. (3) does not, in my opinion, lay such a heavy burden 
on the seller as is claimed. It only requires that the promisee 
must have a reasonable opportunity of seeing that the thing 
offered is the thing which the promisor is bound by his promise 
to deliver. The promisor is under no obligation to prove 
the identity of the thing offered to the promisee’s satisfaction. 
It is the promisée’s duty to take the steps aecessary to satisfy 
himself. The promispr has only to give him an opportunity 
for it. In this case, the goods could have been inspected if 
the rst defendant had applied to the plaintiffs to enable him 
to do so, and to see the count and the number of the bales 
which, according to the Mill clerk, are marked on the outside 
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of the bal If he wanted to see the Mill invoice, he could 
have appliéd to Tholasi Aiyar through plaintiffs or directly. 
But the 1st defendant took no steps for these purposes but 
contented himself with writing letters with a view to raise a 
defence subsequently. Plaintiffs offered to place all their “goods 
and papers, etc.’ in 1st defendant’s hands by Ex. XII, but he 
did not accept the offer, In these circumstances I have come 
to the conclusion that plaintiffs did all that they were bound to 
do under their contracts and that there is no default: on their 
part. 


It was further argued that the plaintiffs should have 
reduced the goods to actual physical possession before giving 
notice and not having done so, the notices were bad. I am 
unable to accept this argument. The goods were under the 
control of the plaintiffs and they were able and willing to deli- 
ver if the price was paid as they did in the case of the 2 bales 
which were taken delivery of by the 1st defendant at the 
beginning. 

That is all that S. 38, cl. (2) requires. Actual physical 
possession of the goods is not necessary. Delivery is often 
given on delivery orders in the trade. 


Having come to the conclusion that the plaintiffs commit- 
ted no default, I must hold that 1st defendant committed 
breach by refusing to take delivery and calling back his advance 
and that he is liable in damages. Ordinarily an enquiry will have 
to be held to ascertain the amount of damages but as plaintiffs 
have sued for the Hundi amount and as it is conceded that 
damages are likely to exceed the amount, I think, we are justi- 
fied in giving the 1st plaintiff a decree for the Hundi amount. 
I would reverse the decree of the Lower Court and give rst 
plaintiff a decree for Rs. 22,066 with interest at 6 per cent. 
from the date of the Hundi to the date of payment and costs 
in both this and the Lower Court against the estate of the 
rst defendant, including the shares of his minor sons. O. S. 
No. 12 of 1920 will be dismissed with costs in this and the 
Lower Court. 


Phillips, J. l agree with the order proposed. I am 
satished for the geasons given by my learned brother that it 
was ist defendant who committed the breach of the contract 
and therefore plaintiffs are entitled to damages. As plaintiffs 
only claim the amount of the plaint Hundi, which is less than 
the amount of damages claimable, it is unnecessary to decide 
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the question of whether S. 45 of the Negotiable gnstruments 
Act is applicable to the facts of this case, and therefore, on 
that point, I reserve my opinion. 


A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. + 
PRESENT : MR. JUSTICE JACKSON. 


Kaman Mada and others ... Petttioners* (Defendants) 
Y. 
Malli and another ... Respondents (Plaintif and 
party respondent). 

Civil Precedure Code, O. 43, R. $—Pauper application fled under the old 
Court Fees Act—Leave granted after the amended Act came inte force—Suul 
decreed with cosis—Liability, of defendant io pay Court-fee—Basis of—Limitation 
Act, S. 3—Smit tushituied when application fer leave ts made. 

An application for leave to sue te forma pauperis was filed on agrd Decem- 
ber, 1921, when the old Court Fees Act was in force ; leave to sue as pauper 
was granted on goth June, 1922, by which time the Court Fees Act as amended 
had come into forte. The suit was decreed with costs and the question arose 
whether the defendants liability to pay the amount of Court-fee should be 
calculated on the basis of the old Act or the new one. Held, as for purposes 
or the Limitation Act, S. 4 provides that In the case of a pauper the suit is to 
be deemed to be instituted when the application for leave to sue as a pauper 
is filed, the Court-fee also should be levied es on the date of presentation of 
the application. $. 3 of the Limitation Act should be read along with O. 33, 
R. 8, Civil Procedure Code. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the decree of the Court of the District Munsif of Kollegal, 
dated the sth of March, 1923, in O. S. No. 153 of 1922 in 
so far as the said decree directs the petitioners to pay to 
Government Rs. 175 as Court-fee on the plaint. 

C. S. Venkatachariar for petitioners. 

The Government Pleader for respondents. 

The Court delivered the following ji 

JUDGMENT : The petitioners seek for revision of the 
decree of the District Munsif, Kollegal, in O. S. No. 153 of 
1922 on the following ground :. 

The petitioners are defendants and §judgment-debtors in 
a pauper suit. In assessing the costs the Court has ordered 
them to pay Rs. 175 as Court-fee on the plaint which would 
be correct if the old Court Fees Act were applicable. But 
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if on the flay the plaint was filed the new Act was applicable, 
then the fee, chargeable on the value of one year’s maintenance, 
would be considerably less. 

The point for determination is, therefore, when was the 
plaint filed. 


The application to sue as a pauper was presented under 
O. 33, R. 3 on 23rd December, 1921, when the old Act wus 
in force. The applicant was allowed to sue as a pauper under 
O. 33, R. 7 on 30th June, 1922, when the new Act was in 
force. The application was then numbered and registered and 
deemed the plaint in the suit under O. 33, R. 8. The peti- 
tioners plead that it would only be so deemed for the purpose 
of levying the Court fee on the date when it was numbered and 
registered. The counter-petitioner contends that it must be 
deemed to have been filed as a plaint from the date of 
presentation. 


It is urged that until the numbering and registering there 
is no filing as contemplated by S. 6 of the Court Fees Act. I 
do not think that anything turns on the technicality of the word 
“file.” If for any purposes the application can rank as a 
plaint from the date of presentation, then it must be regarded 
as filed from the date. Now the Limitation Act lays down, 
S. 3, that in the case of a pauper a suit is instituted when his 
application for leave to sue as pauper is made. ‘That must 
mean that from the date of his application it is assumed that 
his plaint is filed ; it cannot mean that limitation ceases to run 
by operation of an unfiled plaint. The language used by the 
Judicial Committee in Stuart Skinner v. Wiliam Orde (1) 
leaves no room for doubt in the matter. On page 250 : “The 
petition should operate as a plaint without the necessity of filing 
a new case. The petition is filed and proceedings are taken.” 


The Limitation Act is in pari materia with the Code of 
Civil Procedyre, and the stipulation in S. 3 of the Act must 
be read along with O. 33, R. 8 of the Code. The application 
shall be deemed the plaint in the suit from the date when the 
application is made. That being so it would be anomalous to 
have a plaint in the suit for which no Court feg was payable till 
a later date. THe Court-fee is payable from the date of the 
presentation of the application and it is txacfly that fee to which 
the Court must address its mind when it considers the pauper 
application. It considers the fee on the date of presentation and 
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whether the applicant can afford to pay it, not whpt the fee 
may be in future if ever it should become payable. 

For the above reasons | see no cause to revise the order 
of the Lower Court. 

The petition is dismissed with costs. 

T.S. V. eases Petition dismissed. 

In THE HIGH COURT oF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE RAMESAM. 


The Maharajah of Jeypore ... Petttioner* (Landholder) 
VU. 
Sobha Sundar Dalai and another ... Respondents (Deposstor 
and Defaulter.) 

Madras Estates Land Act, S. 111—A pplication for sala of holding-——Order on 
—If reowable by the High Court—Board of Revenue declining to taterfere— 
Effect of—Whe can stop sale—Perseus interested—A cceptance of arrears by land- 
kolder—Estoppel. 

An order pamed by a Revenue Divisional Officer on an application put in 
by a landholder under S. iri of the Estates Land Act for a sale of the ryot's 
holding is revisable by the High Court inasmuch as the Revenue Divisional 
Oficer is a Court subordinate to the High Court. Paramarwami Atyaugar Y. 
Alamelu Natchar Ammal, I L R 42 M 76 and Ramancami Goundan s, Kali 
Gonadax, I L R 4a M 410 followed. But where the Board of Revenue han 
declined to interfere with the order, and the Revision Petition in the High 
Court was filed more than two years after the order, the High Court will not 
interfere unless there has been a gross miscarriage of justice. Appaama v. 
Latchayya, I LR 47 M aso at 259 followed. 


A person who is a total stranger cannot by depositing the amount of rent 
due by the defaulting ryot obtain a stoppage of the sale. He ought to possess 
an interest which will be affected by the sale. Where, however, the landholder 
has accepted the arrears from a person, as if it was paid for rent due by the 
ryot, he cannot afterwards change his mind and question the interest of the per- 
son paying it. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act of 1915 praying the High Court to 
revise the order, dated 23rd October, 1922, of the Agency 
Divisional Officer, Oriya Agency, Koraput, in E. L. A. No. 1 
of 1922. i 

P. Somasundaram for petitioner. À 

K. N. Rajagopala Sastri for B. Satyanarayana for res- 
pondents. - 

The Courtedelivered the following , 

JUDGMENT :—A preliminary objection has been taken 
that the revision petition does not lie but following Parama- 


swami Atyangar v. Alamelu Naichiar Ammal (1) and Rama- 


*C RP No 529 of 1925. agrd July, 1925. 
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swami Goutdan v. Kali Goundan (2) I hold it lies. The 
learned vakil for the respondents says that there is not even 
a suit which might go to the District Court and therefore the 
reason of Ayling, J. in Paramaswami Aiyangar v. Alamelu 
Natchiar Ammal (1) does not apply. But we have got an 
application under S. III of the Act. A suit to question it 
might have been filed by the defaulter under S. 112. I think 
this is enough to make the Revenue Divisional Officer a Court 
subordinate to the High Court. How far I should interfere 
is a difficult matter. Coming to the merits, I remember 
(1) that this Civil Revision Petition has been filed in April, 
1925, against an order of October, 1922 ; (2) that the Board 
of Revenue has declined to interfere and, if possible, I should 
not create a conflict between an order of this Court and an 
order of the Board of Revenue unless there will be such a 
gross miscarriage of justice by my non-interference as to re- 
quire my passing an order differing from the Board of Revenue. 
[Vide Devadoss, J. in Appanna v. Latchayya (3)]. 

It is true that a total stranger may not, by depositing the 
amount of rent, obtain a stoppage of the sale. He ought to 
possess an interest which will be affected by the sale. It is 
doubtful if that is the case here. The respondents alleged 
that he was a Mokhasadar of the suit land and all the pro- 
ceedings taken by the petitioner against the tenants were bogus 
proceedings. If so, his interest cannot be affected by the 
sale. The only other way on which a sale may be stopped 
is by the payment of the amount in default by the respondent 
or by some other person on his behalf. In this case, the 
petitioner at first accepted the amount. We must take it that 
he accepted it, as if it was paid for rent due by the ryot. If 
30, he cannot change his mind about it and question the interest 
of the person paying it. 

It is obvious on the facts of this litigation that the two 
parties must goon face each other in a regular suit and it is 
clear that it is more desirable that the matter in dispute be- 
tween them should be tried in such a suit rather than be en- 
quired in a proceeding of this kind. Having regard to this 
consideration and to the conditions I have already set forth 
at the earlier part 8f the judgment | decline to interfere. 

The petitionis dismissed with costs. 

T. S. V. Petition dismissed. 

Ii. (1918) ILR4aM76:35 M LJ 682. 
3. (1918) IL R4aM 310:36 MLJ 57L 
3. (1923) TL R47 M aso at a59: 45 M L J 72s. 
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In THE HIGH Court or JUDICATURE AT MẸPDRAS. 
PRESENT : Mk. JUSTICE JACKSON. 


The Krishna Jute and Cotton Mills Co., Ltd., 
Ellore, represented by Mothey Gangaraju Garu, 


Secretary and Treasurer ... Petitioner® (Plaintiff ) 
U 


The Municipal Council, Vizianagram ... Respondent (Deft. ) 


Madras District Muntcipaltises Act (F of 1920), Ss. 78, 80, ya and $54— 
Levy of profession tax—-Payment under protest—Suit for refuad—Plza that 
amount appropriated towards company tax—Provisions of statute noi complied 
with—Duties of public bedies—Powe to relieve from statutory obligation—Sun 
if matuianadle. 

A Municipelity levied from a Company a certain sum of money as pro- 
femion tax. The money was paid under protest and an appeal was preferred 
to the Council on the ground that the Company had been exempted from pay- 
ment of profession tax by a decree of Court. Failing to get any repiy, the 
Company gave the umral notice of suit under the District Municipalities Act 
and filed a mit for refund of the amount paid. The defence raised was that 
the money paid had been allotted towards the companies tax payable under the 
Act and also that the Civil Court had no jurisdiction under S. 354, It was 
found that none of the statutory requirements for the levy of companies tas 
had been complied with, Held, a Municipal Council cannot impose chai gea 
not authorised by law ond when a suit is fled for their recovery allot the 
money unlawfully obtained to some demand alleged to be under the authority 
ot the Municipal Act and plead thet no suit lies. The powers conferred on 
local bodies are on the understanding that they observe the conditions of the 
statute to which they owe their origin and Courts of Law have no power to 
relieve them from the statutory obligations imposed upon them. ‘The levy of 
profession tax and companies tax not being undér the authority of the Act, the 
jurisdiction of the Civil Courts wes not ousted by S. 354. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 


of Vizianagram in S. C. S. No. 966 of 1922. 
T. Ramachandra Rao for petitioner. 
V . Suryanarayana for respondent. 
The Court delivered the following A 
JUDGMENT The petitioner seeks to revise the decree 
of the Court of the District Munsif of Vizianagram in S. C. S. 
No. 966 of 1922. 
The petitiener is the Krishna Jute Cotton Mills Co., Ltd. 
On 31st March, 1922, it was served with a, demand notice by 
the counter-petitioner, the Municipal Council of Vizianagram, 
for profession tax from 1st October, 1921 to 31st March, 1922 
assessed at Rs. 125. The petitioner paid and preferred the 
*C R P No. 872 of 1923. a7th July, 1925. 
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appeal Ex. L to the Council pointing out that the company had 
been decreéd exempt from profession tax in O. S. No. 521 of 
1919. 

The petitioner, receiving no reply to this appeal, gave the 
Council notice of suit, Ex. B, dated 28th August, 1922. No 
reply was received, and on 7th October, 1922 the petitioner 
filed the suit under revision. Onthe next day a Memorandum 
Ex. D was drafted in the Municipal Office, which was signed 
on 17th October, 1922, bythe Chairman. The petitioner was 
informed that his appeal against the companies tax had been 
read, and that the proper assessment should have been Rs. 75 
and Rs. 50 would be refunded. 


On 6th November, 1922, the Council filed its written 
statement in the suit. It claims that the suit is barred under 
S. 354 of Madras Act V of 1920 ; that the plaintiff had not 
been charged profession tax, but had been assessed under cl. 16 
of Sch. IV of Companies Tax and when plaintiff paid he 
had been given a receipt on the form intended for profession 
tax. Nevertheless plaintiff was bound to pay profession tax. 


At the trial the defendant Council did not, it seems, at- 
tempt to prove that the tax had been originally levied as com- 
panies tax, and only receipted as profession tax on the wrong 
form. It was conceded that the tax was levied as profession 
tax, and the only question raised was whether the Council’s re- 
tention of Rs. 75 out of the sum illegally levied could be 
justified on the ground that it had been allotted to companies 
tax and was therefore imposed under the authority of the 
Act within the mischief of S. 354, and so irrecoverable by suit. 


It is very.doubtful if this defence is open to the Council. 
A Municipal Council cannot impose charges not under the 
authority of the Act, and then, when a suit is filed for their 
recovery, allot the money thus unlawfully obtained to some 
demand alleged to be under the authority of the Act and plead 
that no suit lies. But in the present suit the plea has no valid- 
ity for the demand to which the collection has now been allot- 
ted is as illegal as that under which it was originally made. 


A Council may levy a tax on companies bo. 78 (1) b] if 
it publishes a notice of its intention [S. 78 (3)] and then a 
notification in the District Gazette [S. 86] and if the Chairman 
publishes that notification, companies shall be liable to pay the 
tax [S. 92]. Only on such terms can a Council impose such 
a charge under the authority of the Act. Admittedly the 
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Council published no notification under S. 80 butythe learned 
District Munsif finds that a Council may eae» with that 
notification. This finding is a misinterpretation of S. 80 
which is mandatory and a perusal of S. 92 ought to have made 
the matter perfectly clear. It is no use finding that the Coun- 
cil has “ substantially complied ” with the statute. Large 
powers are conferred upon these local bodies, upon the strict 
understanding that they observe the conditions of the statute 
to which they owe their origin, and to allow them to levy taxes 
upon private persons without such strict compliance would be 
a grave scandal. At any rate the Courts have no power to 
relieve local bodies from the statutory obligations imposed 
upon them. 


I find that the levy of profession tax and the levy of 
companies tax were not made under the authority of the Act. 
Plaintiff is entitled to sue, and to have a decree for a refund 
of the money sued for, with costs. 

The decree of the Lower Court is reversed and the peti- 
tion allowed with costs. 

F.S. V. Petition allowed. 


In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT > MR. JUSTICE KRISHNAN. 


Ramalinga Aiyar ... Petitioner* (Complainant) 
v. 
Budde Varadarajulu Aiyar and 
others ... Respondents (Accused). 


Criminal Procedure Code, S. 345—Charge of defamation—Muchilika signed 
referring disputes to panchayatdare—No eward passed—tIf amounts to composi- 
Hos—Duty ef Court. 

After a charge for defamation was framed in a case, the parties signed a 
muchilika referring their disputes to panchayatdars. No arbitration took place 
in accordance with it and no award was passed, Held, the mere signing of 
the muchilika did not amount to a composition of the offeħce under 8. 345, 
Criminal Procedure Code, as it was only a primary step towards composition. 
In order to amount to a composition the arrangement must be one by which the 
parties have settled their differences and not a mere arrangement to settle the 
disputes in future as the result of some action either by themselves or by third 


parties. i e 


Petition under Sse 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 





“Cr R C No. 639 of 1924 ' 
Cr R P No, 556 of 1934. a4th April, 1925. 
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of the Cour of the Sub-divisional First Class Magistrate of 
Salem in C.C. No. 30 of 1924, dated 30th June, 1924. 
N. C. Vipiaraghavachariar for petitioner. 


The Public Prosecutor and Salem Ramaswami Atyer for 
respondents. | 


The Court made the following 


ORDER :_In this case a complaint was filed by one Rama- 
linga Aiyar, who is the petitioner before me, against a number 
of accused for defamation and the case was tried by the Sub- 
divisional Magistrate of\Salem. After the charge had been 
framed in the case against the accused the Magistrate dismissed 
the complaint on the ground that the offence had been com- 
pounded. Itis contended before me that the Magistrate was 
in error in thinking that there was any completed composition 
of the offence in the case. What happened was that some 
mediators advising the parties induced them to efter into a 
muchilika. The terms of the agreement are set out by the 
Magistrate in his order. It says: “ We agree that you, 
the panchayatdars, should inquire into all our disputes, namely, 
(1) the one in O. S. No. 53 of 1923 on the file of the Second 
Additional District Munsif, Salem, (2) the one in O.S. 
No. 211 of 1922 on the file of the Principal District Munsif, 
Salem, and (3) the one in C. C. No. 30 of 1924 on the file 
of the Sub-divisional Magistrate, Salem,” that is this case. 
The arbitrators are asked to make inquiries in regard to these 
cases and pass a decision within 15 days. No doubt this 
muchiltka is signed by both the parties. As a matter of fact 
no arbitration took place in accordance with it and no award 
has been passed by the arbitrators. But it was argued before 
the Sub-divisional Magistrate that the very signing of the 
muchilika amounted to a composition of the offence under 
S. 500, Indian Penal Code, which was being tried by him and 
that his jurisdiction was ousted and that he was bound to act 
under S. 345, Criminal Procedure Code, and pass an order 
of dismissal. It seems to me that the Sub-divisional Magis- 
trate has taken a wrong view of the position altogether in 
accepting that argument. The muchilika was only one step 
towards the composition of the offence between the parties. 
It is only if the ysuchilika is carried out and according to its 
terms an award is arrived at there will be a complete com- 
position in the case. Till that is done the mere agreement or 
muchilika is only, as has been argued before the Lower Court, 
a preliminary step towards composition and not the composition 
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itself. There is nothing whatsoever in the much¥ika to show 
that the parties intended that the mere signing bf it was to 
have the effect of compounding the offence. They expected 
the arbitrators to act and to make an award in 15 days and 
on that award being made no doubt the criminal case will be 
treated as compounded but till that is done [ cannot see how 
the case can be treated as compounded at all. As put by Mr. 
Justice Trevelyan in Murray v. The Queen-Empress, (1) : 
“ The compounding of an offence supposes an arrangement by 
which the parties have settled their differences and in the more 
usual acceptation of the term implies that the prosecutor has 
received some consideration or gratification for dropping the 
prosecution.” At any rate, the arrangement must be one by 
which the parties have settled their differences and not a mere 
arrangement to settle the disputes in future as the result of 
some action either by themselves or by third parties. In this 
case till action is taken by the arbitrators and some decision 
arrived at by them, it is not possible to hold that the parties 
settled their differences. There is no question here of two 
tribunals carrying on the trial of the same case at the samc 
time. The Magistrate had granted an adjournment for 
15 days and he was not going on with the case. If within 
that time the award had been passed, no doubt there would 
have been a proper composition of the case but no such award 
having been passed, the arbitration failed and there was no- 
thing more to be done than for the Magistrate to go on with 
the case. It must be remembered that criminal cases do not 
stand on the same footing as civil cases in the matter of settle- 
ment. A criminal case is not a matter between parties as a 
civil case is. It seems to me that a Magistrate is not bound 
to recognise a reference to arbitration and wait for the arbitra- 
tors to make the award though it will be reasonable to do so. 


If he does not choose to wait he will not be doing anything 


illegal. But if he chooses to wait and then there is an award, 
that award may amount to a compounding of the offence in 
question and if it is an offence compoundable under S. 345 
effect will be given to such compounding. But till the actual 
compounding takes place the Magistrate is not bound at all to 
stay his hands bat may go on with the trialof the case himself. 
In the present case, as I have said already, there is nothing in 
the muchilika to show that the mere giving of the muchilika 
was to be treated as compounding the offencé. In these cir- 
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cumstances i must set aside the order of the Magistrate and 
direct him to take the case on to his file and go on with thic 


trial from where he left it off and complete it without further 
delay. 


T.S. V. Order set aside. 


In THE HIGA COURT oF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE PHILLIPS. 


Devaguptapu Narasimham and others YA Appellants* 
(Plaintiffs) 
v. 
Devaguptapu Chendramma and others ... Respondents 


(Defendants x to 6, 8 and 10 to 12). 


Inam—Enframchisement—Title deed issued subsequent te death of granice 
—"Inam confrmed to X, his representatives and assigus’’—If werds ef limita- 
tiom—-Beoard’s Standing Orders, O. 52 (2)—E fect ef. 

An inam was enofranchised and a title deed issued in favour of the holder, 
containing the following words: “The inam is now confirmed to you, your 
representatives and assigns, to hold or dispose of as you or they think proper.” 
The holder was dead on the day on which the title deed was issued and the 
question arose whether his heirs were entitled to the properties Held, the 
intention of the Government as can be gathered from the procedure laid down in 
the Board’s Standing Orders, O. sa (2) is not to construe the terms in the inam 
title deed ds mere words of limitation. The heirs of the person in whose 
name the title deed is issued were therefore entitled to the properties. 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Vizagapatam in A. S. No. 112 
of 1922 (A. S. No. 309 of 1920 on the file of the District 
Court and A. S. No. 161 of 1920 of the Sub-Court) preferred 
against the decree of the Court of the District Munsif of 
Vizagapatam in O. S. No. 83 of 1918. 

C. Rama Rao for appellants. a 

Y. Suryanarayana for respondents. 

The Court delivered the following 


JUDGMENT :_The plaintiffs are the nearest heirs of one 
Venkataraju in whose favour (with others) three inam title 
deeds were issued in 1906 and 1907. Both the Lower Courts 
have found that as Venkataraju was dead on the day on which 
these title deeds wére issued he obtained no right to the suit 
property, and therefore the plaintiffs as his heirs have got no 
right. l / 
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The title deed runs as follows :— $ 

“ Title deed granted to (1) Devaguptapu Subbareayudu, (2) Deva- 
guptapa Chendramme, (3) Devaguptapi Venkataraju and four others as per 
register, ” 
and it recites >. 

“The inam is now confirmed to you, your representatives and assigns, 
to hold or dispose of as you or they think proper.” 

The question at issue is whether this is a grant to Venkata- 
raju and his representatives and assigns, or whether these 
words are words of mere limitation as contended for by the 
respondent. The treatment of such words as being words 
of limitation is a legal technicality and the question is, whether 
the Government in issuing this deed intended to adopt this 
technicality or whether they intended to use the words in their 
ordinary meaning. The words are, no doubt, ambiguous. 
Therefore, | think, it is relevant to refer to the Board’s Stand- 
ing Orders, O. 52 (2) which deals with this question. There 
it is laid down :_ 

“Tn case of the death of the holder of an enfranchised inam pefore 
the actual delivery to him of the title deed, the deed should, in the first place, 
be entrusted to the Revenue Authorities for safe custody. The Collector should 
make inquiry as to who is the party entitled, as heir of the deceased, to receive 
the deed, and is enjoined to hand it over, exactly as received, to the heir of 
the deceased.” 


If these words were words of mere limitation, the grant 
to the deceased would fail, and if it was intended to give a 
fresh grant to the heirs, it would be necessary to issue a grant 
afresh in their name. Inasmuch as the Government have 
declared that that is not the procedure to be adopted, I think 
it is clear that these words are not mere words of limitation 
but are effective to secure the grant to the heirs of the deceased 
grantee, which is the intention of Government as expressed 


in the above Board’s Standing Order. That being so, the 


plaintiffs are entitled to the properties covered by the grant. 
A question is raised by the respondent as to the non- 
joinder of parties, but under O. 1, R. 13, Civil Procedure 


Code, this should have been raised in the Trial Court and must 


now be deemed to have been waived. 

As the Lower Appellate Court has not recorded any 
finding on the other issues in this suit, this decree must be set 
aside and the appea] remanded for disposal on the other 
issues. Costs will abide the result. 

Stamp fee on the appeal memo. will be anda to the 
appellant. 

Tov | Appeal remanded. 


` 
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In de HicH COURT oF JuDICATURE AT MADRAS. 
Present :— MR. Justice SPENCER AND MR. JUSTICE 


Garimella Annapurnayya ... Appellani* (Plaintif) 
v. 
Munsunuri Venkatasubramaniam and 
others ... Respondents (Defts. 1 to 6). 


Hindu Lawo—A doption—Natural father—Right to act as next friend of bss 
som—Suit te declare gift by adeptiwe father invalid—Compromise—E fect of— 
If bars subsequent suti—Failure to plead fraud ex registration law—lIf amounis 
to negligence. 

The plaintiff sued for a declaration that he was an adopted eon of a per- 
son deceased and that a gift deed made by the latter in favour of his wife was 
invalid. During the plaintiffs minority, his natural father, acting as his next 
fiiend, had sued for the same relief but with the permission of the Court the suit 
was compromised, the plaintiff being allotted a house and certain lands, while 
he gave up all his rights to the rest of the properties In the present suit he 
alleged that his next friend was guilty of negligence in that he failed to plead 
the invalidity of the gift deed on account of a fraud on registration law com- 
mitted by his adoptive father by including in the gift deed for purposes of 
giving jurisdiction to the Sub-Registrar a «mall piece of lend which did not 
belong to him He also alleged that after the adoption, his natural father 
had no right to act as his next friend in the previous suit or to compromise 
the suit. Held, (1) as at the date of the compromise, i ¢., 1908, it was thought 
to be the law that a registration was not rendered invalid merely because no 
portion of the property concerned was situate within the jurisdiction of the 
registering officer, the guardian could not be held negligent in omitting to put 
forward such a plea or in failing to foresee that the law would soon change ; 
and (2) the natural father was the most suitable person to represent the plain- 
tfs interest as next friend in a suit to assert his rights against rival claimants 

Appeal against the decree of the Court of the Additional 
Subordinate Judge of Cocanada in O. S. No. 27 of 1g21. 

C. Rema Rao for appellant. 

P. Somasundaram and P. Satyanarayana Rao for 
respondents. 

The Court delivered the following 

JUDGMENTS : Spencer, J. The plaintiff sued in this 
case for a declaration that he was the adopted son of the late 
G. Bhimayya and that the gift made by Bhimayya on sth June, 
1906, in favour of his wife Seethamma was invalid and for 
recovery of the property from the persons in possession. , 

O. S. No. 39 of 1908 on the file of the Subordinate Judge 
of Cocanada was a suit instituted by the natural father of this 
plaintiff as his next friend during his minority for the same re- 
liefs as those asked for in the present case. It was compro- 
mised ‘by the plaintiffs taking 2 acres and a house 


*Appeal No. 420 of 1942, roth December 1924. 
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site and surrendering the rest of his claims. The @ourt gave 
leave ta the next friend of the plaintiff to enter intd this com- 
promise upon the certificate of his pleader that the terms were 
beneficial to the minor. Under that compromise the minor 
plaintiff gave up his claim to the rest of the properties of the 
late Bhimayya. The Subordinate Judge has held in the pre- 
sent suit on a preliminary issue that the compromise decree in 
O. S. No. 39 of 1908 was not vitiated by any fraud, collusion 
or gross negligence on the part of the plaintiffl’s next friend 
(who is 4th defendant in this suit) and therefore the present 
suit was not maintainable as the plaintiff was not entitled in the 
absence of fraud, collusion or negligence on the part of his next 
friend, to get the compromise decree set aside and have a fresh 
decision upon the same points which were at issue in the former 
case. 


In appeal it is urged that the Subordinate Judge was in 
error in not deciding the other issues in the suit, especially 
Issue 7, which was whether the two cents of land in Konkuduru 


-village of Bikkavole Taluq belonged to the donor and were 


really meant to be conveyed in the gift deed or were nominally 
inserted in order to give jurisdiction to the Bikkavole Sub-Regis- 
trar. The plea of fraud and collusion on the part of the 
plaintifi’s next friend in the prior suit was given up at the 
trial. It is now urged that the next friend’s failure to plead 
the invalidity of the gift deed on account of the fraud upon 
the registration law committed by inserting two cents of land 
in Konkuduru which did not belong to the donor for the pur- 
pose of getting the document registered in the Bikkavole Sub- 
Registrar's Office was an act of gross negligence which vitiated 
the whole proceedings and made the decree not binding on 
the minor plaintif. Secondly, it is urged that the plaintiffs 
natural father had, in consequence of the adoption, lost his 
right to represent the minor plaintiff in the former suit and 
consequently he had no power to compromise the, suit on the 
minor’s behalf. 

On the first point I feel clear that it is not necessary for 
the purpose of this case to decide Issue 7. 

In order to determine whether the plaiptiff’s next friend 
in the former suit was or was not guilty of grass negligence, it 
is not necessary to decide whether the gift in favour of the 
plaintiff's adoptive mother was really invalid by being register- 
ed in a Registration Office which had no jurisdiction over the 
properties gifted. The real issue that had to be decided was 
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whether the plaintiff’s next friend acted bona fide in consenting 
to take 2 Acres of land and a house site instead of continuing 
the litigation and attempting to get more by pleading that the 
gift deed was altogether invalidated by collusion between the 
donor and the donee in the matter of registration. At the 
time when the compromise was entered into (3rd September, 
1909) the decision of the Privy Council of 1914 in Harendra 
Lal Roy v. Haridasi Debi (1) to the effect that a collusive act 
of including a small portion of land not belonging to the mort- 
gagor in a mortgage deed which was to be registered was a 
fraud upon the registration law had not then been pronounced. 
The law as laid down by this Court in Veerappa Chetty v. 
Kadiresan Chetty (2), which was decided on 2nd April, 1913, 
was to the effect that the wrong acceptance of a document for 
registration in an office of a Sub-Registrar within whose sub- 
district no portion of the property concerned was situate was 
not to be regarded as rendering the registration invalid. Earlier 
decisions of 1879 and 1881 of other High Courts in Sheo 
Shunkur Sahoy v. Hirdey Narain Sahu(3)and Har Sahai v. 
Chunni Kuar (4) were to the similar effect. The minor’s next 
friend would have been justified in 1908 or. 1909 in assuming 
that what this Court decided afterwards in 1913 was good law 
on the point of a defect in the registration of documents or at 
any rate he cannot be accused of negligence in not knowing the 
law better and in failing to take this point which was not an ob- 
vious one and even if he had raised it, the suit might have ended 
in a compromise on the same terms from considerations of what 
would be a fair settlement. The plaintiff’s next friend there- 
fore cannot be charged with neglect for not putting in the fore- 


ground that plea is defeasance of the right of the plaintiffs ° 


adoptive mother and if he was not negligent in this respect, the 
decree ts binding on the plaintiff as res judicata and the present 
suit will not lie. Itis not now alleged that the plaintiffs next 
friend was negligent in any other manner. 


Again the suit having been brought against the plaintiff’s 
adoptive mother and other defendants who derived a title from 
her, the adoptive father being already dead, his natural father 
was the most suitable person to represent his jnterest as next 
friend. This prificiple was established in Nirvanaya v. 
Nirvanaya (5), where it was held that the natural father of 





1. (1974) IL R41 C 97a:27ML J 80 (PC). 
a. (1913) a4 M L J 664. 3. (1879) ILR 6 Cas. 
4 (1881) TL R4ZA 14. = 5 (1885) TL Ro B 465. 


Anna- 
purnayya 


v. 

Venkata- 
subre- 

maniam. 





Spencer, J. 


$52 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


a minor was his proper guardian to assert his right as adopted 
heir against rival claimants and this has been followed in 
V enkatappayya v. Venkata Ranga Rao (6). Jam of opinion 
that the Subordinate Judge’s finding on the preliminary issue 
was correct and in this view it was unnecessary to try the other 
issues. The suit failed and the appeal also must be dismissed 
with costs. l 


Odgers, J. :— In this case the plaintif admittedly cannot 
succeed unless he can show that the compromise decree in 
O. S. No. 39 of 1908 on the file of the Court of the Subordi- 
nate Judge of Cocanada is not binding on him. His case is 
that he was informally adopted by his uncle Garimella Bhi- 
mayya in December, 1901, when he was a few weeks old; it was 
not till 1907 that a registered adoption deed was executed: 
Meanwhile in 1906 Garimella Bhimayya made a gift deed of 
all the properties in favour of his wife. In 1908 by the suit 
abovementioned the natural father of the plaintif, the 4th 
defendant in this case, brought a suit on plaintiff’s behalf for 
the recovery of Garimella Bhimayya’s properties after setting 
aside the deed of gift. This was compromised on 3rd Septem- 
ber, 1909, Ex. II (b), the adoptive father having died in Janu- 
ary, 1908. By the compromise the plaintiff got 2 acres of 
land and a dwelling-house. In the present suit he alleges that 
the gift deed was. executed by Garimella Bhimayya by fraud 
and coercion, that the gift deed included 2 cents of lands in 
Konkuduru village which did not belong to Garimella Bhi- 
mayya and which were included in order to give jurisdiction to 
the Bikkavole Sub-Registry ; further, that the natural father 
had no right to represent the plaintiff in suit O. S. No. 39 of 


“1908 and that he was fraudulent and negligent in conducting 


the suit. This issue as to the binding character of the compro- 
mise decree and the representation by the natural father was 
treated as a preliminary issue by the Subordinate Judge and on 
his findings against the plaintiff he dismissed the suit. Hence 
the appeal. Two points are argued before us that the na- 
tural father ceases to be the natural guardian after adoption. 
This is so, but here he was in my opinion a fit and proper per- 
son to represent the plaintif: The gift by the adoptive father 
was in question and the adoptive mother was the donee under it. 
It is quite plain thateneither of these persons could properly 
represent the adopted son. Representation for a plaintiff 
needs no order of Court. A minoris next friend may be any 


6 (1919) IL Ras M 288 at 303: 538 ML J 149. 
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suitable person even a natural father. [Nirvanaya v. Nirva- 
naya (5) dnd Venkatappayya v. Venkata Ranga Rao (6)]. 


The important point taken is that the guardian ad tem 
(natural father) of the plaintiff in O. S. No. 39 of 1908 did 
. not take a point in his plaint on which he was certain to succeed 
and there would therefore have been no need for a compromise. 
The point in question is as to the 2 cents of land in Konkuduru 
village. It is said that had that point been taken the gift deed 
must have been held to be invalid and inoperative. The 
question was only raised in the present suit after amendment of 
the plaint, see para. 6 (a) and even then only with reference 
to the validity of the deed of gift and not with respect to the 
neglect of the guardian in O. S. No. 39 of 1908 whose alleged 
fraud, collusion, etc., are set out in para. 8 of the plaint. This 
is really enough to dispose of the point, especially as the Sub- 
ordinate Judge remarks that the alleged fraud and collusion 
were given up before him. The law is however also against 
the appellant. The older view was that registration in an 
office in which no portion of the property is situated did not 
render the registration invalid [Veerappa Chetty v. Kadiresan 
Chetty (2)]. This was the prevailing view in 1908. Itis 
only since it has been altered [Harendra Lal Roy v. Haridasi 
Debi (1){] and even then it must be shown that there was col- 
lusion between the parties [Venkata Lakshmikanta Raju Garu 
v. Peda Venkata Jagannatha Raju Garu (7), and Biswanath 
Prasad v. Chandra Narayan Chowdhury (8). 


I do not think a guardian can be charged with gross negli- 
gence in that he did not foresee that the law would change. 


Even if this is to be imputed to him as I have stated the charge 


is lumited to a certain state of facts not proved to exist here. 
It is a question of fact whether a guardian is justified in entering 
into a compromise [Baboo Lekraj Roy v. Baboo Mahtab 
Chand (9)}. 


Here We have the permission of the Court which e con- 
sidered the circumstances. 


A further point was raised about the house, Sch. B, sold 
to the natural father by the adoptive mother (Ex. C), it is said 
at a nominal pricesand as a bribe to induce him as guardian to 
enter into the cofhpromise. The pricg was Rs. 700 the value 
1. (1914) ILR p OC o7va:ayMLJ& (PC. 2. (1913) a4 ML J 664. 
s (1885) TL R9B365. 6 (1919) ILR 43M 288 at g08 + 38 ML J 149. 

9. (1904) 46 MLJ ya. 8. (1931) TL R48 C 509 at 516 (PC), 
P (1871) 14 MTA 495. 
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put on the house by plaintiff in his present plaint. It was 
valued at Rs. 400 in the plaint in O. S. No. 39 of 1908 (Ex. BY 
and in the decree. The value is now really double. The 
Subordinate Judge finds that the house was purchased for consi- 
deration and it could not be rented. There is therefore nothing 
wrong about that. 


The appeal fails and must be dismissed with costs. 
T.S. V. Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice RAMESAM. 


S. Samu Asari ... Appellani* (xst defendant) 
v. 
Kullappan Asari’s wife Anachi Ammal ... Respondent 
(Plaintif). 


t Provincial Small Cause Courts Act, Sch. II, Ari. 28—Intestacy—Suit for the 
pice of jewels left by the deceased—If of a small canse nature—Test of juris- 
diction—Defence not to be considered—Marriage among Asaris—Contribution 
towards marriage expenses by bridegroom’s pariy—Asura form—Casiom of 
taking contribution—Ef ect of. 

A salt for the price of jewels which belonged to the plaintifs deceased 
daughter and which the plaintiff claims as her heir in intestacy falls onder 
Sch. II, Art. 28 of the Provincial Small Cause Courts Act and is exempted from 
the cognizance of a Small Cause Court. Chhedi v. Galabo, I L R 27 A 622 and 
Kapalee Bewak v. Keshram Koech, (1869) x11 W R 93 dissented from. The 
question whether a suit lies in the amali cause side or on the original side of a 
Court depends upon a‘construction of the plaint only and is not affected by the 
nature of the plea taken in defence. ` 

Where a substantial contribution towards the expenses of a Hindu marriage 
is made by ‘the party of the bridegroom, it must be regarded as equivalent to 
paying a bride price and the marriage is one in the Asera form, The pre- 
valence of a custom among Asaris of taking such’ contribution dogs not make the 
marriage one in the Brakma form. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of South Malabar at Palghat in A. S 
No. 95 of 1921 preferred against the decree of the Court of 
the Additional District Munsif of Palghat in O. S] No. 401 of 
1920 (O. S. No 412 of 1920) on the file of the Court of the 
Principal District Munsif of Palghat. 

C. S. Swaminathan for appellant. 

C. Unikanda Menon for respondent. e 

The Court delivered the following : 


JUDGMENT > When the second appeal was taken up I 
at first felt a doubt whether a second appeal lay, because the 


*S A No. 1730 of 1929, rgth July, 1928, 
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suit is to recover Rs. 270, being the price of jewels belonging 
to plaintiff's deceased daughter which the plaintiff claims as 
her heir on the ground that the marriage of the deceased was 
in the Asura form. 


The learned vakil for the respondent took up my sugges- 
tion and argued the preliminary objection. He relied on 
Chhedi v. Gulabo (1) in support of his objection. This dec- 
sion no doubt seems to support him. [It relies on two earlier 
decisions in Kapalee Bewah v. Keshram Kooch (2) and in 
Moheshur Mondul v. Kotlash Nath Mandul (3). I may at 
once observe that the decision in Moheshur Mondul v. Kotlash 
Nath Mandul (3) is really irrelevant. For, in that case, the 
title was established by a prior judgment and the suit was 
merely for possession of specific moveable property. It 1s 
now well established that the question whether a suit lies in the 
small cause side or on the original jurisdiction depends 
upon a construction of the plaint only. What the defence of 
the defendant in his written statement will be or what attitude 
the defendant assumed with reference to a demand made by the 
plaintiff prior to suit is really an irrelevant consideration in the 
determination of this question. Art. 28 of the Second Sche- 
dule of the Provincial Small Cause Courts Act runs as 
follows -_ 

“ (a8) A suit for a legacy or for the whole or a share of a residue 
bequeathed by a testator, or for the whole or a share of the property of an in- 
testate. ” 

In the present case it is conceded by the vakils on both 
sides that the deceased Ankammal had no other property ex- 
cept these jewels. If there had been any other property in 
the possession of the defendant, the plaintiff would have sued 
for it. It is obvious that the plaintiff 1s suing for the whole of 
the property of her deceased daughter who died intestate. I fail 
to see why a suit of that kind does not fall under Art. 28 simply 
because the defendant does not set up the plea of a rival 
claimant. I find some difficulty in accepting the test laid down 
in Chhedi yv. Gulabo (1) and in the case in Kapalee Bewah v. 
Keshram Kooch (2) relied on init. But, in the present case, 
even according to tite test laid down in Chhedt v. Gulabo. (4), 
it seems to me thd the suit lies in the osiginal side because the 
defendant, in his written statement, contends that Krishnama- 
sari, the husband of the deceased, succeeded to her property 
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and that the 2nd defendant succeeded Krishnamasari as his 
mother. This contention amounts to setting up the plea of 
a rival claimant. It is true there are other defences also in 
the written statement, but I do not see how the addition of 
other defences makes it the less the plea of a rival claimant. 
For these reasons I think the second appeal lies though I 
must again add that the second reason (according to which I 
have to refer to the written statement) is unsatisfactory and 
I would rather rest my conclusion’ on a construction of the 
language of the Article, differing from Chhedi v. Gulabo (1) 
and from Kapakee Bewah v. Keshram Kooch (2). The pre- 
liminary objection is, therefore, overruled. 

Coming to the merits of the case, the evidence in the case 
and the findings of the Courts below show that, in the com- 
munity to which the parties belong, namely the community of 
goldsmiths or Asaris, it is customary for the bridegroom’s 
party to make a payment to the parents of the bride to enable 
them to meet a substantial part of the efpenses of the marri- 
age. It seems to me immaterial whether it is the whole of 
the expenses of the marriage or a substantial portion of it. To 
the extent the bride’s father gets a contribution of that kind 
from the bridegroom’s father he benefits by it; though he 
does not pocket it, he spends for the marriage. It is true that 
presents made to the bride’s parents which are either small or 
relatively small having regard to the scale on which the rest 
of the expenses of the marriage are incurred do not necessarily 
make a marriage an asura marriage. One must really look 
into the substance of the transaction. In the case in Rev. 
Gabrieinathaswami v. Valliammai Ammal (4) there was some 
obscurity as to the meaning of the word parisu panam. The learn- 
ed Judges who originally heard the second appeal had a suspi- 
cion that it might be merely a courtesy present given to the 
bride’s parents and so they called for a finding whether it was 
regarded as a bride price. Having regard to the ruling in Muthu 
Aiyar v. Chidambara Atyar (5) and to the statement in Manu, 
Ch. III, vv. 25 and 52, Ch. IX, vv. 98 and 100, quoted in 
Mayne’s Hindu Law, oth edn., Art. 81, “ Let no dikes who 
knows the law, eeceive a gratuity however small, for giving his 
daughter in marriage, since the man who, through avarice, 


‘takes a gratuity for that purpose is a seller of his offspring. ” 


I think that a substantial contribution towards the expenses of 
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the marriage must be regarded as equivalent to taking a bride 
price. ‘Ie learned vakil for the respondent relied on a 
remark in my judgment in Ratnathauni v. Somasundara 
Mudaliar (6). I there said :—“ No special custom among 
Mudaliars to the efect that the bridegroom should incur the 
expenses of the marriage has been pleaded.” That remark 
was made to avoid discussion of that question. [It is true in 
this case a custom has been pleaded and proved and I have to 
decide whether the existence of such a custom makes any dif- 
ference in the result. J am of opinion it ‘does not. If there 
is a general custom of taking contribution from the bride- 
groom’s party among Asaris, it only comes to this that every 
Asari marriage is an Asura form of marriage and it is not that 
on the ground of the general prevalence of such a custom, the 
marriage should be regarded as one in the Brahma form. The 
decision in Jaiktsondas Gopaldas v. Harkisondas Hullo- 
chandas and another (7) has nothing to do with the point be- 
fore me. There a present called Palu was made to the bride 
and not to.the bride’s relations. Lam of opinion that the 
form of marriage in the case is not Brahma form, but Asura 
` form, and, agreeing with the Courts below, I dismiss the second 
appeal with costs. 


pie eee Appeal dismissed. 


/ 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice DEVADOss. 
E Nayakar ... Appellant* (ist defendant) 


Abdul Azeez Sahib and another ... Respondents (Plain- 
ffs 1, 2, 7 and 8__Defendants 
3 to 5 and plaintiffs 3 to 6 and 9). 

Trusi—Sale ef property by trustee for purchasing other property—Sala set 
aside by Cowt—Fendee—Righis ef—Charge on substinted properip—Costs of 
bona fide purchaser. 

Certain properties belonging to a trust were sold by the trustee and with 
the sale proceeds another property was purchased. Some persons interested in 
the trust brought a suit for setting aside the sale on the ground that the sale was 
not binding on the trust and it was set aside. Hald, the vendee should be 
given a charge for his Purchase money on the property purchased with the sale 
proceeds and where tfe sale to him is a teir and besa fide one, he is also entitled 
to his costs in the suit. 
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Second Appeal against the decree of the Court of the 
Subordinate Judge of Chingleput in A. S. No. 113 of 1921 
(A. S. No. 285 of 1921 on the file of the District Court of 
Chingleput) preferred against the decree of the Court of the 
Additional District Munsif of Chingleput in O. S. No. 152 of 
1918 (O. S. No. 103 of 1918 on the file of the Court of the 
District Munsif of Poonamallee remanded by the District 
Court of Chingleput in A. S. No. 475 of 1919). 


C. V. Anantakrishna Atyar and C. Pattabhirama Aiyangar 
for appellant. 


V. Viswanatha Sastri, C. Sankararama Sastri and T. S. 
Rajagopala Aiyar for respondents. 


The Court delivered the following 


JUDGMENT > This appeal is by the rst defendant. He 
purchased some property belonging to a mosque in St. Thomas 
Mount from the Mutwali, the 3rd defendant in the suit, for 
Rs. 1,000. After the purchase some persons interested in the 
mosque brought the present suit for setting aside the sale on 
the ground that the sale was not binding on the trust. The . 
District Munsif dismissed the suit but on appeal the Subordi- 
nate Judge of Chingleput decreed the suit in plaintiffs favour. 
_ Mr. Anantakrishna Aiyar, who appears for the 1st defendant, 
“does not object to the judgment of the Appellate Court so far 
as it sets aside the sale in favour of the plaintiffs. But his 
contention is that inasmuch as the trust was benefited by the 
sale to him, the trust is bound to pay back to him the amount 
which it received from him by sale of the property. The 
property was sold to the 1st defendant, and out of the sale 
proceeds another property was purchased in St. Thomas 
Mount. The Mutwali and the persons who attended ` the 
meeting of the committee which advised him to sell the pro- 
perty evidently thought that the property was not yielding any 
appreciable income whereas a shop in St. Thomas Mount would 
be yielding a very fair income. The sale was on sth October, 
1917, under Ex. V, and the purchase of the shop in St. Thomas 
Mount was under Ex. I on 12th February, 1918. From 
both the documents it is quite clear that thesale to the 1st de- 
fendant was for the purpose of buying property in St. Thomas 
Mount and the whole of the consideration for the sale to the 
Ist defendant was utilised for the purpose of buying the shop. 
That being so, the question is whether the trust, that is, the 
mosque, should be allowed to get back the property on the 
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ground that the sale did not bind the trust and should also keep 
the propert which it purchased by utilising the sale proceeds 
obtained from the defendant. I think in a case like this where 
it is quite clear that the trust has had the benefit of the sale 
which is set aside the Court should make the trust pay back 
what it gained by the sale which is afterwards held not to be 
binding on'the trust. In the case of minors it was held that 
if the guardian sells property belonging to the minor or borrows 
money for the purpose of buying property and if afterwards 
the minor seeks to set aside the transaction the Court would 
be justified in making the minor pay back what was got by the 
sale or by borrowing on his account. Vide Burrayya y. 
Ramayya (1), Rab’: Biv. Angappan (2) and Dijendra v. 
Manorama Dasi (3). I think the same principle should be 
made applicable to a trust. It is a well-known principle of 
equity that if a person seeks equity he ought to do equity. The 
sale is set aside merely on the ground that the vendor who 
acted‘on behalf of the trust could not bind the trust by his act, 
but where with the proceeds of the sale some other property 
is purchased it is but proper that when the sale is set aside the 
vendee should be allowed to proceed for the money paid by 
him to the trust against the property which was purchased with 
the consideration given by him for the sale in his favour. This 
principle was applied by the Calcutta High Court ina case 
reported in Badal v. Tinkari (4). In that case a Mutwali 
granted a lease and received Rs. 400 by way of selami. His 
successor sued to set aside the lease. ‘The Court held that he 
could do so on his paying back Rs. 400 which was received as 
selami for the lease. In this case the.sale was for a definite 
purpose, namely, for the purchase of a shop and the proceeds 
were utilised in purchasing the shop. It is but proper that when 
the sale to the rst defendant is set aside he should be allowed 
to proceed not against the general assets of the trust but 
against the shap which was purchased with the sale proceeds. 
I therefore modify the decree of the Lower Appellate Court 
by directing the Mutwali of the mosque 'to pay to the Ist 
defendant Rs. 1,000 before he recovers possession of the pro- 
perty sold tothe rst defendant, and this amount will be a 
charge on the shop which was purchased in St. Thomas Mount. 
If the Mutwali does not pay the amotint the 1st defendant 
will be entitled to proceed in execution of the decree against 
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the shop purchased under Ex. I in St. Thomas Mount. The 
transaction so far as the defendant is concerned’ was a fair 
and bona fide one. ‘I think in the circumstances the:1st defend- 
ant is entitled to his costs incurred in the three Courts. The 
direction as regards mesne profits will stand. But the ist 
defendant is entitled to get interest at 6 per cent. on the amount 
from the date of Ex. [ to the day on which the money is paid 
to him. The ist defendant will have a charge for the total 
amount of Rs. 1,000, interest and costs in the shop in 
St. Thomas Mount. The degree of the Lower Appellate 
Court will be further varied by directing possession to be given 
not to the rst plaintiff in the suit but to the 3rd defendant, the 
Mutwali of the mosque. The plaintiffs costs in the three 
Courts will come out of the trust funds belonging to the 
mosque. 


TLS. Ve... Decree modified. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
. Present MR. Justice PHILLIPS. 


Papakannu SERD Reddi and others... Appellants* (De- 
fendants Nos. 3 to 6) 


Mutcheli Peddarhuniswami Setti. and 

others ... Respondents. 

Madras Estates Land Act, S. 131—Default in payment of kisi—Sale of hold- 
ing—Fraud—Swuit te set aside sale—Jurisdiction ef Civil Court—If barred. 

‘Where a holding is sold for default in payment of kist and a suit is filed 
in the Civil Court to have the sale set aside on the ground’ of fraud, 8, 141 of 
the Estates Land Act does not bar the right of salt in the ordinary Civil Courts, 
Geuse Meideen Sakib v. Muthialu Chettiar, 16 M L J 36 followed. The decree 
passed iù mch a suit will not be binding on ‘Persons who are not impleaded 
therein. - 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Chittoor in A. S. No. 373 af 1921 (A. 5. 
No. 317 of 1921 on the file of the District Court of Chittoor) 
preferred against the decree of the Court of the District Mun- 
sif of Madanapalle in O. S. No. 296 of 1920. 


A. Ramaswami Aiyar for appellants. 
N. Chandrasekhara Aiyar for respondents. 


The Court delivered the following 


JUDGMENT The. facts found in this case which, I must 
accept, are as follows : The appellants were tenants under 


"SA No. 495 of 1923. ` i 33th July, 1935, 


e 


< 
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the-plaintiffs of the suit lands. During the tenancy they de- 
faulted in the payment of the kist due to the superior landlord 
and the lands were brought to sale and purchased, some by the 
6th defendant himself, and some by the 6th defendant's father- 
in-law Lakshmana Reddi. Both the Lower Courts have found 
that these sales were brought about by the fraud of'the de- 
fendants and have accordingly given a decree for recovery of 
the lands from the defendants with arrears of rent. 

In appeal here it is argued that this suit should have been 
brought in a Revenue Court inasmuch as it was necessary for 
the plaintiffs to set aside the revenue sale. Reliance is placed 
on the ruling in Ramanathan v. Ramaswami (1). That ruling, 
however, very clearly and carefully differentiates the case re- 
ported in Gouse Moideen Sahib v. Muthialu Chettiar (2), 
where it was held that the right to set aside a sale conferred 
by S. 131 of the Estates Land Act does not take away the nght 
of suit in the ordinary Civil Courts to set aside the sale on the 
ground of fraud. Here we are concerned with fraud ; con- 
sequently, in accordance with the’ principle laid down in Gouse 
Moideen Sahib v. Muthialu Chettiar (2), I hold that it is not 
necessary to bring this suit in a Revenue Court. If the de- 
fendants (appellants) were allowed to take advantage of this 
sale which they brought about solely to defraud the plaintiffs 
of their rights, it would be giving them the advantage of their 
own fraud. ‘That is a course which no Court would delibe- 
rately pursue. This objection, therefore, fails. 

It is also argued that Lakshmana Reddi should have been 
made a party to this suit. The plaintiffs did not choose to 
make him a party and of coursexthe decree will not be binding 
upon him. He is very close relation of the defendants. He 
actually came to Court and produced documents on their be- 
half, but he did not ask to be impleaded, nor did he give evi- 
dence, nor did the defendants ask that he should be impleaded 
as a party. . the 6th defendant merely said that the suit 
should be dismissed because he was notaparty. I agree with 
the learned Subordinate Judge and the District Munsif that it 
was not necessary for the plaintiffs to make him a party, pro- 
vided that the plaintiffs are satisfied with a decree which is judi- 
cially not binding upon him. This objection also fails. 

In view of the concurrent findings of facts of both the 
_ Lower Courts the decree appealed against is right. The 
second appeal is dismissed with costs. ~~ 

T. S. V. Appeal dismissed. 

r (1914) ILR 39 M 60, 3, (1914) 36ML J 86, 
R71 
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In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT -—Mr. JUSTICE VENKATASUBBA *RAO AND 
Mr. JUSTICE MADHAVAN NAIR. 


A. R. S. M. A. R. L. Arunachalam 
Chettiar by power of attorney 


agent G. S. Raghavachariar ... Appellani* (3rd res- 
pondent) 
v. 
The Oficial Receiver of Tanjore and 
two others | ... Respondents (Petitioner 


and ist and and respondents). 

Prowincial Insolvency Act (F of 1920), S. 54—Preference—W hat amounts 
te—Test fer deciding—Debtor om the varge of bankrupicy—Threat of legal 
proceedings—If amounts te presrure—Onus—Eidence of similar transactions—If 
can be looked into. 

The word “ preference ” as used in S. s4 of the Provincial Insolvency Act 
does mot connote priority in respect of payment of a debt, but it means in the 
context the favouring of one creditor to the detriment of others. In the sense 
of one creditor being given priority, the result of the transaction always is a pre- 
ference of the creditor: reference in that sense is the occasion for the moving 
of the Court under S. 54. In deciding whether there has been a fraudulent 
preference the Court is bound to look at the motive and not at the result The 
proper test to apply is to see if the debtor executed the deed with a view to pro- 
tect himself oc with a view to benefit the creditor. 

Where a debtor is on the verge of bankruptcy, the threat of the issue of legal 
proceedings cannot be said to amount to pressure, and an inference of fraudulent 
preference can be drawn though the initial burden of proof is always on the 
Official Receiver to give some evidence of a view to prefer. 

In deciding the question cf motive, any act of the debtor at or about the 
tume, any matters in pari materia may be looked into to see what was paming in 
his mind. 

Case-law referred to. 


Appeals against the orders, dated 27th September, 1923; 
of the District Court of West Tanjore respectively, in I. A. 
Nos. 502 and soi of 1922 in I. P. No. 46 of 1921. 

S. Srinivasa Aiyangar, K. V. Krishnaswami Aiyar, 
K. Narasimha Aiyangar, V. K. Srinivasa Aiyangar and R. Sita- 
tama Atyar for appellant. 

K. Bhashyam Aiyangar, V. C. Viraraghavechariar and 
S. Subramania Atyar for respondents. 

The Court delivered the following 

JUDGMENTS -_Venkatasubba Rao, a els the transac- 
tion impeached by the*Official Receiver fraudulent under $. 54 
of the Provincial Insolvency Act? Th learned District 
Judge has come to the conclusion that it is and, in my opinion, 


"A A O Now 11 aad 47 of 1924, aoth January, 1934. 


— = 
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he is right. On the evidence, the debtors were heavily involv- 
ed in October, 1921. They were threatened with suits and 
applications for attachment and arrest before judgment. There 
seemed to be very little hope of averting bankruptcy. In 


these circumstances they executed a mortgage in favour of the ~ 


appellant, a Nattukottai Chetty. The debt due to him was about 
Rs. 10,900 and odd and this mortgage was executed to secure 
Rs. 10,000 out of that sum. There is little reason to doubt 
that Raghavachari who was then acting for the Chetty was 
aware of the condition of the debtors’ affairs and of the fact 
that numerous other creditors were pressing them for repay- 
ment of amounts due. The other facts material for this ap- 
peal are the following ~The debtors were said to be possessed 
of property worth about a lakh and five thousand. Their debts 
were admitted to amount to about the same figure. The im- 
moveable property over which the appellant was given security 
was worth Rs. 30,000. The debtors did not own any other 
immoveable property. They executed over the identical pro- 
perty at the same time two mortgages, one in favour of the 
appellant and the other in favour of third parties who have 
also filed an appeal before us and with whose appeal I shall 
presently deal. So far as the transaction impeached in that 
other appeal is concerned, | cannot but come to the conclusion 
that the security was created with the express object of prefer- 
ring those creditors, namely, the appellants in the other appeal. 
A man. by name Venkatramier plays a very prominent part 
in bringing about the two transactions.. Indeed the facts re- 
lating to the two mortgages are so inextricably mixed with each 
other that it is impossible for the purpose of deciding the ques- 
tion at issue, to deal with each as absolutely disconnected with 
the other. A ratham (car) which the debtors allege, (in an 
athdavit to which our attention has been directed) was theirs, 
they appear to have also disposed of, about the 25th of Octo- 
ber. They closed their place of business on the 26th and they 
were declared insolvents on the ist November. It must ‘be 
pointed out that the appellants are not related to the insolvents 
nor has it been shown by direct evidence that the debtors were 
interested in this particular creditor, the appellant. 


On these facts, what is to be our finding under S. 5 54 of 
the Insoluency Act ? 

The word ‘preference’ as used in this section does not 
connote priority in respect of payment of a debt ; that no doubt 


is one meaning of the word ‘ preference,’ but it means in the. 
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context the favouring of one creditor to the detriment of others. 
In the sense of one creditor being given priority the result of 
the transaction always is a preference of that creditor : refer- 
ence in that sensc is the occasion for the moving of the Court 
under S. 54. As Cozens-Hardy, J. puts in Hastings Brothers 
v. The Stenotyper Limited (1), “ The Court: is bound to 
look at the motive and not at the result. ” Lord Esher, M. R. 
in New Prance and Garrard’s Trustee v. Hunting(2) expresses 
the same idea thus : “ The question whether there has been 
a fraudulent preference depends, not upon the mere fact that 
there has been a preference but also on the state of mind of 
the person who made it.” The learned Master of the Rolls 


‘applied the test : Was the debtor actuated by any feeling of 


bounty towards the creditor or was he doing what he did for 
his own benefit? Inthe words of Lord Macnaghten in 
Sharp v. Jackson (3) was the debtor under an overwhelming 
sense of imminent peril ? Did he have before his mind a 
sense of his dangerous position? In other words, the test 
is, did the debtor execute the deed with a view to protect him- 
self or with a view to benefit the creditors ? 

English Judges dealing with this subject express the same 
idea also in a slightly different way. What is fraudulent with- 
in the policy of the Bankruptcy Law is a voluntary act of pre- 
ferring one creditor to anather. Preference imports the act 
of a person who is free to.do either the one thing or the other 
as he prefers. But if an advantage is given to one creditor 
under- pressure the act is not done voluntarily and there is no 
preference. Lord Halsbury cites with approval in Sharp v. 
Jackson (3) the following observations of Lord Cairns in 
Butcher v. Stead (4) ~~ . 

“The Act, however, did not profess to express the existing law without 
making considerable changes in it. In the case of fraudulent pieference, for 
example, in place of raising an inquiry whether it was done in contemplation 
cf bankruptcy, the Act provided certain definite teats, namely, that the bankrupt 
should have been at the time unable to pay his debts, as they? became due, from 
his owp moneys, and that he should become bankrupt within three months from 
the date of payment The Act appeers to have left the question of pressure as 
lt stood undor tha old law, and, indeed, the use of the woid ‘ preference' imply- 
ing an act of free will, would, of itwelf, make it necessary to consider whether 
pressure had or had not been used.” å 

To the same effect are observations m@m my judgment in 
Sriramulu y. Ponakavira Reddy (5). After pointing out the 

>. 1, (1901) 1 Ch 350 tass: 2. (1897) 2 Q B 19. 
3. (1899) AC 419 at 427. 4. (1875) LR 7 HL 846. 
5. (1923) 45 M L J 105 at 114, 


Wa - t 


XLIX] THE MADRAS LAW JOURNAL REPORTS. 565 


distinction between the scope of S. 53 of the Transfer of .Pro- 
` perty Act bn the one hand and Ss. 36 and 37 of the old Pro- 
vincial Insolvency Act on the other, I observe thus - = 

“Wherever a voluntary transfer or a preference of a creditor on the 
one hand and adjudication of the transferor or the debtor on the other hand 
are brought into contiguity, the law peremptorily requires a certain inference 
to be made, enquiry is altogether excluded and the inference will not be allowed 
to be displaced by any contrary proof however strong.” l 

In this passage and in the two sentences that followed it, 
i is in this sense that | used the words “ prefer’ and “ prefer- 
ence.” These words used in such context have acquired a 
well-defined meaning. The judgment of Lord Halsbury in 
Sharp v. Jackson (3) shows that by authority dating back 
more than a century this matter is now well settled. 

The learned Lord also observes in the course of his 
judgment that preference is not voluntary not merely when 
there is pressure from fear of legal process but that pressure 
is not the less, because “it is pressure upon the debtor’s own 
mind and his own consciousness__from an apprehension .of 
what will happen if bankruptcy takes place ; not a pressure by 
threats of creditors to assert their rights.” 


The question of dominant motive does not arise in this 
. case, because the object of the insolvents was either to benefit 
the creditor ar to save themselves. ‘There is no intermediate 
position. If, for instance, a relation of the debtors is pre- 
ferred and the question arises, was he preferred because he 
was a relation or in order to make that creditor disinclined to 
proceed to extremities against them, in such a.case, the question 
of overriding or dominant motive may arise. The motive 
then may be various and the Court may then be called on to 
determine which was the substantial motive. In this case-no 
such question arises. 


It is strongly urged for the appellant that the evidence dis- 
closes that he brought pressure to bear on the debtors and it 
wastthat pressure that was responsible for the giving of security. 
But what was the pressure worth ? ‘The debtors were on the 
verge of bankruptcy. If one creditor was paid off, there ‘was 
another creditor ready to file a suit and get. arrests or attach- 
ments. The ipsolvency was in the case of these debtors a 
certain impending fact. Can it be guid that in these circum- 
stances the motive that opcratcd on the mind of the debtors 
was the safeguarding of their own interests and the averting 


3. (1899) A C 419. 
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of unpleasant consequences ? 1 cannot do better than adopt 
the language of Phillimore, J., in In re Ramsay (69: “ And 
although in some cases a writ may be pressure, there are cases 
where writs are of absolutely no importance to the debtor, no 
terror ; and in such cases | do not think that the threat of a 
writ or the issuing of a writ ought to be called pressure.” There 
is a striking similarity in this respect between the facts of the 
present case and the facts with which Phillimore, J., had to 
deal and the test laid down by him seems to be particularly 
appropriate to the facts before us. 1 am quite alive to the 
fact that the onus is upon the Official Receiver. See Williams 
on Bankruptcy, 12th Edition, page 296, where the learned 
author observes thus :—. 

“The balance of authority would seem, therefore, fo be in favour of 
holding that the trustee must give some evidence of 2 view to prefer on the part 
of the debtor other than the mere fact thet ht was insolvent.” 

It is also true that the Official Receiver has not conducted 
his ease with that care or diligence that is required of him. No 
reason has been shown why the insolvents have not been exa- 
mined or why their account books have not been filed. Still, on 
a consideration of the circumstances, I am inclined to the view 


that the mortgage amounts to a fraudulent preference. One 


of the strongest reasons which has weighed with me in com- 


ing to this conclusion is, that the other mortgage deed which 


is the subject of the next appeal is undoubtedly a fraudulent 
transaction and, as I have observed, it is impossible in deciding 
the question of motive to treat the two transactions as absolute- 
ly distinct and separate from each other. As Phillimore, J., 
observed in the case I have referred to above “ when one has 
to look into the mind of the bankrupt, any act of his at the 
time or about the time, any matters if pari materia, may be 
looked into to see what was passing in his mind.” We con- 
firm the order of the Lower Court and the appeal is accordingly 
dismissed with costs. 


C. M. A. No. 47 of 1924 It is unnecessary to repeat 
the facts which led to the filing of this petition by the Official 
Receiver, as I have just set them forth in the judgment deli- 
vered in the connected appeal. The facts that distinguish this 
from the other appeal are : (1) There is ng evidence that the 
bulk of the consideration for the mortgage déed in favour of 
the appellant represents any real debt due by the insolvents. 
Neither Venkatramier nor the brother of the appellant has 


6. (1913) 2 K B 80 at 85 
| 
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been examined and there is no evidence that any amount was “anachalam 
due to etther of them. (2) It is not alleged that o 
there was any written demand by the appellant for ical 
the repayment of his debt. If the amount that was of Tanjore, 
due to the appellant was Rs. 1,200 and odd and to his daughter eos 
ks. 500 and odd, why was the mortgage deed taken for  subba Rao, J. 
Rs. 10,000 ? Why did the appellant undertake to pay a large 

sum of money to Venkatramier and why was a provision made 

for the payment of Rs. goo and odd to the Chetty whose 

appeal we have just disposed of ? The mere natural thing 

‘would have been to execute a mortgage deed in favour of the 

Chetty for Rs. 10,900. . There is no satisfactory explanation |) 

for splitting this amount into two sums and execute two sepa- 

rate documents in respect of this debt. It is unnecessary to 

pursue this matter further, because there can be no doubt that 

the circumstances of the case lead only to one inference,namely. 

that the debtors executed the mortgage in question with the 

express object of giving an advantage to the appellant. The ; 

appeal, therefore, fails and is dismissed with costs. 


Madhavan Nair, J. -_I agree, but I would adda few Madhavan 
words, The main argument that has been put before us in l 
connection with these two appeals on behalf of the appellants ' 
is that the two documents, Exs. A and B, have been executed ~ 
on account of the “ real” pressure that was brought to bear 
upon the insolvents by the respective appellants and therefore 
it cannot be said that these documents were executed with a 

` view of preferring them to the other creditors under S. 54 of 
the Provincial Insolvency Act. The facts of the case do not 
support this view The two documents were executed on the 
25th October, 1921. The business was practically closed on 
the 26th and the brothers were adjudicated insolvents on the 
19th December, 1921. From their own statement it becomes 
tlear that they were on the verge of bankruptcy at the time 
when Exs. Arand B were executed. The statement of assets and 
liabilities referred to in their petition for interim protection 
shows that they were in very embarrassed circumstances. The 
oral evidence in the case makes it clear that they were parting 
with whatever property they had. One car which is referred 
to as belonging to them in their petition was transferred to a 
person named Singara Chetty and undtr these two documents 
and B they parted with most of their immoveable properties. 
The evidence of the adjudicating creditor proves that they were 
hard pressed with the creditors’ demands and that there were 
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various creditors in their house when he went there to make 
his. demand. Under these circumstances, we have to consider 
whether the written notice threatening legal proceedings that 
was sent by the appellant in C. M. A. No. 11 of 1924 on roth 
October, 1921, and the oral demand made in the other case 
really. operated on the minds of the insolvents in bringing about 
the execution of the documents in ‘question. The facts show 
that at this time the insolvents being in desperate circumstances 
were trying to part with their immoveable property and the 
other assets at their disposal recklessly and desperately not 
caring as to what may be the consequences. The following 
observations of Phillimore, J. in In re Ramsay (6) may well 
be applied to the facts before us: “And although in some 
cases a writ may be pressure, there are cases where writs are 
absolutely of no importance to the debtor, no terror ; and in 
such cases I do not think that the threat of a writ, or the issuing 
of a writ, ought to be called pressure.” In view of the cir- 
cumstances already pointed out it cannot be said that the two 
documents in these two cases were executed on account of genu- 
ine pressure. | therefore think that the conclusion of the 
learned Judge that these were executed by the insolvents in 
desperate circumstances and not on account of any real pres- 
sure is perfectly justified by the evidence. I agree that the. 
appeals should be dismissed with costs. 


TLS. V. Appeals dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE SPENCER AND MR. JUSTICE 
KUMARASWAML SASTRI. 
Ry. V. Ayiswarvanandaji Saheb (died) and 
others . Appellants* (Plaintiffs 1 
to 4, defendants 3 and 4, plain- 
tifs 5 and 6, legal repi esenta- 
tives of the and ptaintiff, legal 
representatives of the ist plain- 
Hf, and legal representative of 
the 3rd defendant) 
UV. ' 
Ry. Sivaji Raja Saheb and others ..Respandents (Defend- 
. ants 1, 2, and 6 to 21). 
Hindu Law—Raligions endocoments—Succession to trusteeship-—Confiscation 
and re-grani—Ef eti of—Management by eldest member—Usage of institution— 


“Appeal No. 64 of 1949, 18th March, 1995. 


6, (1913) 2 K B 8 at 85. 
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Hindu widow—lIacome from husband's estate-—Accumulations—Property pur- 
chased—If an accretion to hkusband’s estate—Intention—Question of presumption 
—Stridhanam*_Inheritance—Husband's hears—Illegitimate soms—If cam inherit 
celladerally, ` 


Certain devasthanams which were in the possession and management of 
the Rajahs of Tanjore for the time being were taken posession of by the East 
India Company along with the Raj of Tanjore in 1855. In 1863 the devas- 
thanams were restored to the Senior Rani, the widow of the late Rajah, but 
the Government did not indicate in their order the course of succession to be 
followed after her death. As 2 matter of fact, after her death the devasthanams 
were managed by each of the widows who in turn became the senior widow 
and on the death of the last of such widows in 1912, disputes arose as to who 
was entitled to the management. Held, in the case of religions institutione, 
the devolution of the trust upon the death of a trustee depends on the terms 
upon which the trust was created or the usage of each particular institution 
where no particular trost deed exists In view of the facts that the devas- 
thanams prior to the confiscation were annexed to the Raj of Tanjore which 
was impartible, that the Government in making the grant to the Senior Rani 
in 1863 did not indicate their intention to take away the impartible nature of 
the properties, that in 1864 it was thought it was the universal custom of the 
country that the eldest heir alone of 2 deceased trustee should succeed to the 
trusteeship and further as the usage of the devasthanams also was to have the 
management solely vested in the person who occupied the Raj for the time 
being, the trusteeship was impartible and could not be divided among all the 
heirs to the estate or the management directed to be held by turns 


Per Kumaraswami Sastri, J-—In cases of confiscation and re-grant of pro- 
perty which fa impartible, the law is that in the absence of anything in the 
1e-grant, the property re-granted is subject to the old incident of impartibility. 
The mere fact that there was a re-grent will not destroy the course of devolution 
followed till that date. Where there is no uniform course of conduct the 
interests of the institution should be the first consideration. 


A Hindu widow has an absolute right of disposal over the income of the 
property which she inherits from her husband. She can either spend the same 
or accumulate it for her own benefit. In cases where she purchases properties 
er invests her savings and indicates by her conduct an intention that the pro- 
perties purchased out of her savings should form part of her husband’s estate, 
such savings should follow the same rules as regards devolution to her husband's 
estate and should be treated as accretions to the estate. Where she does not, 
do s, she has absolute powers of disposal over such property and can sll oe 
five the same to anybody she pleases without any right in the reversioners to 
question her alienstions. Where the question Is one of intention to be deduced 
or inferred from her conduct, the presumption is she intends to keep the pro- 
perty for her own absolute benefit and to have absolute powers of disposal over 
it. Where, however, a widow is not in posession of her husband’s estats, 
there is no presumption that any of the properties which she gets are to be 
treated as accretions to hg husband’s estate nor can an intention be inferred 
that she wants to treat ghem as part of her husband's estate. On her death 
her properties would follow the same course of succession as her ee pro- 
pertica, 2 i a t T 

Illegitimate sons of a Sudra have never been reyardel hy Indian Comts 
as heirs to their putative father’s collateral relations and hence they cannot 
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succeed to the stridhamam properties of their putative father’s legally married 
wife. 
Case-lew on all the points discussed, 
Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 43 of 1913. 


Lhe Advocate-General, K. C. Gopala Desikan,A. Krishna- 
swami Atyar, A. Krishnaswami Atyangar and T. L. Vienkaia- 
rama Atyar for appellants. 

T. R. Ramachandra Aiyar, C. Krishnaswami Rao, A.Y. 
Visvanctha Sastri, T. R. Krishnaswami Atyar, T. S. Anantha- 
rama Aiyar, S. Srinivasa Aiyar and C. S Venkatachaitar for 
respondents. 

The Court deliyered the following 

JUDGMENTS : Spencer, J. Sivaji, the last Rajah of 
Tanjore, died in 1855. After his death the East India Com- 
pany took possession not only of the Raj of Tanjore and the 
private properties of the late Rajah, but also certain pagodas 
and devasthanams which had been in his possession and 
management up to the date of his death. It was held by the 
Privy Council that the East India Company’s usurpation of 
this property amounted to an act of State of which the ordinary 
Civil Courts could not take cognizance. Subsequently the 
Senior Rani Kamakshi Bai Saheba petitioned Government for 
a restoration of the estate and also of the devasthanams. The 
estate was restored by proceedings of the Madras Government, 
dated 21st-August, 1862, which we have dealt with in another 
place. The order restoring the devasthanams was dated the 
19th March, 1863. 


In her memorial, dated the 24th December, 1862, Kamak- 
shi Bai Saheba prayed that the pagodas and charitable institu- 
tions which had been founded from time to time by members 


of her family might be made over to her as thc head of the 


family for the time being. She mentioned in her memorial 


. that Mr. Phillips, the Commissioner of Tanjore, had in 1858 


recommended the Government to make over these endowments 
to Sakharam Saheb, husband of the Princess, and that the 
Government refused to accept that recommendation. The 
Government Agent, in forwarding Kamakshi Bai’s memorial, 
recommended her prayer to be granted bn the ground that it 
was highly desirable® that all connection with these religious 
institutions on the part of Government should cease. The 
Governor in Council concurred with the Agent’s recommenda- 
tion and ordered the pagodas to be made over to the Rani. In 


4 
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doing so, the Government did not indicate the course of succes- 
sion to be" followed in the management of these endowments 
after Kamakshi Bai’s death. Accordingly she managed the 
institutions till 1892, when she died. 

Upon her death Government again took possession of the 
deyasthanams ang put them under the management of the Tem- 
ple Committee of Tanjore. The next Senior Rani Umamba 
Bai brought a suit (O. S. No. 3 of 1894) for the recovery of 
these devasthanams and their endowments, basing her title on 
the fact that she was the Senior Rani and head of the family. 
She impleaded the Secretary of State for India, the members 
of the Tanjore and Kumbakonam Devasthanam Committees 
and the other Ranis as defendants in her suit. In a careful 
judgment, in which he set out the history of these institutions, 
Mr. Venkobachariar, then Subordinate Judge of Tanjore, came 
to the conclusion that the Government had no right to resume, 
Or in any way interfere with, the management of the temples 
after granting them in favour of Kamakshi Bai, that tbey de- 
volved as jmpartible property and that by the State grant res- 
toring them Kamakshi Bai acquired heritable interestes in the 
propertie:. He decreed the suit in plaintiff's favour. There 
was an appeal to the High Court, which was heard by Shephard 
and Davies, JJ. Those learned Judges dismissed the appeal hold- 
ing that the estate taken by the Senior Rani was in the nature 
of self-acquired property in her hands in the sense that her 
rights were derivative from Government and had no relation 
to inheritance on the death of the Rajah. They inferred from 
the fact that the plaintiff was chosen as the person to whom the 


trust should be made over in her capacity of widow of the late: 


Rajah, that the intention of the Government was to grant her 
a widow's estate, that is, to put her in the position which she 
would have enjoyed had there been no confiscation on the death 
of her husband the Rajah. 

After the death of Umamba Bai, the devasthanam estate 
was managed by each of the widows who in turn became senior 
widow until the last widow Jijamba Bai died in 1912. Disputes 
then arose between the children of the Rajah’s sword wives,who 
are known as Mangala Vilas people, and the sons of the adopt- 
ed son, who are defendants 1 and 2. ‘Tle former brought 
O. S. No. 43 8f 1913 in which theg claimed the right to be 
declared entitled to the possession and management of the de- 
vasthanams and their endowments and also to share in the 
immoveable and moveable properties purchased by the widows 
of the late Rajah, which became accumulations and accretions 


Aylswarya- 
nandaji 
Saheb 


v. 
Siraji Raja 
Saheb. 





Spencer, J. 


Siva Raja 
5 





Spencer, Ja 


e723 THE MADRAS LAW JOURNAL REPORTS. [vot 


to the private estate of the Rajah, to which they claimed to suc- 
ceed either as his heirs or as heirs to the widows who acquired 


' these properties as stridhanam. 


The learned Subordinate Judge, in disposing of these and 
other properties of the Rajah, held that the acquisitions of the 
various Ranis having been purchased in their own names, be- 
came their separate estates ; and as regards the devasthanam 
properties, he held that the Government grant was to Kamak- 
shi Bai by name as a single individual or sole trustee and that 
the endowments were therefore not capable of being made the 
subject of partition, but would pass to the head of the family 
for the time being. that individual at the time of suit being the 
ist defendant, and he accordingly dismissed the suit. 

In appeal, Mr. Alladi Krishnaswami Aiyar argued that 
the trusteeships of the devasthanams should follow the same 
line of inheritance as the private estate of the Rajah and that 
the Mangala Vilas people having been held entitled to share 
in the private estate, should also be given a share in the 
management of the temples, the Government having by their 
grant destroyed the incident of impartibility which once attach- 
ed to the estate. In support of his arguments he relied on 
Rajah Venkata Rao v. The Court of Wards (1), Ramanathan 
Chetty v. Murugappa Chetty (2), the principles upon which 
this case was decided having been approved by the Privy Coun- 
cil in Ramanathan Chetty v. Murugappa Chetty (3) on Sethu- 
ramaswamiar v. Meruswamtar (4) from which there was an 
appeal to the Privy Council in Sethuramaswamiar v. Meru- 
swamiar (5), which reversed the decision of this Court on 
Meenakshi Achi v. Somasundaram Pillai (6) and Thandava- 
roya Pillai v. Shunmugam Pillat (7). 

For the respondent our attention was called to the fact 
that in the written statement of the 3rd defendant, who was 
one of the Mangala Vilas people, it was asserted that these 
properties were impartible and should descend tq the senior 
member of the senior line according to the custom obtain- 
ing in the family of the late Rajah. In the Saptur case Rama- 
swami Kamaya Naik v. Sundaralingaswami Kamaya Naik (8) 

1. (1879) 1L Ra M 138 (PC). 
(1903) I LR 47 M 192 :13 ML J 4341. ° 
(1906) IL Rag M 28316 M L J a65 (PC). è 
(1909) ILR 34 M 470 :20 M L J 108. 
(1917) ILR yx M a296 '34 M L J 130 (P C). 
(1920) IL R 44 M 205 :39 M L J 408. 
(1908) ILR 32M 167:19 ML J 59. 
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it was made clear that the son of a legally married wife is a 
preferable heir to impartible property over the son of a sword 
wife or concubine. The decisions in Trimbak v. Lakshman (9) 
where it was observed that religious offices were naturally in- 
divisible, and in Sri Raman Lalji Maharaj v. Sri Gopal Lalji 
Maharaj (10), where it was observed that if there are no 
emoluments attached to an office of trustee, there was no 
reason to partition the property amongst junior members, were 
also cited. Ramanathan Chetty v. Murugapia Chetty (2), 
where Bhashyam Aiyangar, J. observed that the usage and 
custom in respect of religious trusteeships which were heredi- 
tary in a family, was generally that the office could be divided 
by getting the duties discharged in rotation by each member of 
the family and that the exceptions to that rule would only be 
a few cases in which the hereditary office may be descendible 
only to a single heir, was a case of family partition among 
Chetties of Sivaganga. It was not alleged in that case that 
there had been any trace of impartibility existing in the family 
prior to partition. In appeal in Ramanathan Chetty v. Muru- 
gappa Chetty (3) the Judicial Committee confirmed the decree 
of this High Court which provided for each member of the 
family taking one turn of management im succession, the 
grounds of their Lordships’ decision being that there was an 
unbroken usage evidencing a family arrangement in this parti- 
cular family and that that arrangement should hold good until 
altered by the Ccurt or superseded by a new scheme. In 
Meenakshi Achi v. Somasundaram Pillai (6) the Chief Justice 
and Seshagiri Aiyar, J. observed that the cousse of decisions in 
this Presidency, which had the approval of the Judicial Com- 
mittee, was opposed to the proposition that the office of a 
trustee in a public institution was indivisible and regulated by 
the same rules as the succession to impartible estates. The 
suit related to certain katialats attached to a temple in the 
Tanjore District and the learned Judges held that a claim by 
the seniormost male member to manage alone among the heirs 
should be proved as a special custom. From the history of 
the case it appears that these kattalais were managed for some 
years by the Board of Revenue and that they restored the 
management and the enjoyment of the lands to two members 
of the family representing the senior anfi the junior branches. 

a (1903) ILR a7 M 192:1 ML J sas. 

3. (1906) IL Rap M 283:16 ML J 265 (PC). 

6. (1920) ILR 44 M 205:39 ML J 403. 
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In such a case, the usage of the institution was obviously oppos- 
ed to the principle of management by a sole trustee. In 
Mayne’s Hindu Law, paragraph 439, it is stated that the de- 
volution of the trust upon the death or default of each trustee 
depends upon the terms upon which it was created, or the 
usage of each particular institution where no a trust 
deed exists. 


In 1863, when Government restored the management of 
these temples to Kamakshi Bai, it was thought that it was the 
universal custom of the country that the eldest male heir of 
a deceased trustee should succeed as trustee to the person from 
whom he inherited. See Purappavanalingam Chetty v. Nalla- 
sivan Chetty (11). And in the Sivaganga case Muttu V aduga- 
nada Tevar v. Dora Singha Tevar (12), the Privy Council 
recognised the principle that in re-granting an impartible zamin- 
dari and issuing a sanad, the Government could retain the 
quality of impartibility in respect of any of the property there- 
by restored. From the history of these institutions described 
in Mr. Venkobachariar’s judgment in O. S. No. 3 of 1894, 
Ex. A-197, it appears that the Rajah of Tanjore founded 
several religious institutions and acquired lands and gave them 
as endowments to temples, that the pagodas were managed by 
Serfoji as hereditary trustee and that on his death his son Sivaji 
succeeded to all the rights and privileges of his father including 
the management of the pagodas. I am of opinion therefore 
that the founders of these institutions intended that their suc- 
cessors who occupied the Raj should continue to have the sole 
management of the temples and pagodas and the endowments 
attached to them. It follows therefore that to divide these 
properties among the many claimants to the estate of the late 
Sivaji would be a policy inconsistent with the intentions of the 
founder of the institution when he endowed the temples with 
lands. I am further of opinion that when Government res- 
tored these properties to Kamakshi Bai as “ head of the family 
for the time being,” they indicated their intention that they 
should continue to be managed by a sole trustee. If it were 
necessary for the rst defendant to prove that sole trusteeship 
is an incident @f this hereditary trust, | should be prepared to 
find it proved. 

In this view, the Subordinate Judge was ene in recognis- 
ing the rst defendant as being the lawful trustee who should 
manage these properties for his lifetime in his capacity of head 
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of the family, and I consider that the appeal should be dismiss- 
ed so far as these properties are concerned. 

Next ås regards the purchases of immoveable and move- 
able properties made by the widows out of their savings, and 
as regards their jewels, it must be remembered that the Ranis 
were only receiving a small income from the Mokhasa estate 
and pensions of Rs. 800 a month sanctioned by Government, 
and that from 1867 till the date of suit a Receiver was in 
charge of the estate. Thus the present is not an instance of a 
widow in possession of her husband’s estate making acquisi- 
tions out of income, in which case the Privy Council declared 
in Nabakishore Mandal v. Upendrakishore Mandal (13) that 
the acquisitions would become accretions to the husband’s estate 
unless it were shown that she dealt with it in such a manner 
that it would remain her own [vide also Mussumat Bhagbuth 
Daee v. Chowdry Bholanath Thakoor (14) ]. 

Whether the after-purchases form accretions to the corpus 
of a deceased husband’s estate or siridhanam of the widow de- 
pends upon her intention, which has to be gathered in every 
case from her manner of dealing with the property [vide Jssri 
Dutt Koer v. Hansbutti Koerain (15), where the authorities 
are reviewed, and later cases in Akkanna v. Venkayya (16) 
and Subramantam Chetty v. Arunachalam Chetty (17) and 
Babu Sheo Lochun Singh v. Babu Saheb Singh (18) |. 

In every case it is a question of fact whether a widow has 
dealt with the income of her husband’s property in such a man- 
ner as to make it an accretion to the corpus [vide Rajah of 
Ramnad v. Sundara Pandiyasami Tevar (19) |. 

As for presumptions, when it is shown that the corpus of 
the estate has been all along in the possession of a Receiver or 
of the Court of Wards, as was the case in Saodamini Dast v. 
The Administrator-General of Bengal (20), and in Rajah 
Parthasarathy Appa Rao v. Rajah Venkatadri Appa Rao (21) 
and here, there is no room for presuming that the widow in- 
tended to make the investments of the funds received by her 
part of her husband’s estate, when she did not get her husband’s 
estate into her possession. 

As for Item 3 in Sch. D-1 which is an acquisition of Anu- 
samba Bai Saheba who died in 1895, she wrote a letter, A-186, 
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to the Collector announcing her intention to create a trust in 
favour of the adopted son’s son and received a reply A-187 
acknowledging her letter. 

As regards jewels of Jijamba Bai, it is stated in the writ- 
ten statements of defendants 1 and 2 that they were purchased 
out of the savings from her own income, and there being no 
evidence contra, the Subordinate Judge was right in treating 
them as her absolute property. 

Lastly, assuming that these properties were the self-acqui- 
sitions of the widows, the appellants claim to be sapindas and 
to have a right to succeed to the siridhanam of widows who 
were married in an approved form, on the ground that it goes 
on their deaths without issue to the heirs of their husband. 

In Subramania Atyar v. Rathnavelu Chetty (22) it was 
held by a Full Bench that the illegitimate son of a Sudra ranked 
as a sapinda of his putative father, and that the latter was en- 
titled to succeed to his property if he died without issue. 

But the Full Bench recognised the fact that an illegitimate 
son had never been regarded by any of the Courts in India as 
an heir to his putative father’s collateral relations, and that the 
authorities against such a proposition were very strong (see 
page 72). Iam not satisfied that there are sufficient grounds 
to reconsider that statement of the law as it now stands. The 
reason for giving an illegitimate son a half share of what a 
legitimate son of a Sudra gets is morally justifiable on the 
ground that he has a legal right to be maintained by his puta- 
tive father, but there is no legal obligation to maintain ilegiti- 
mate children of collaterals. 

The result is that the appeal of the Mangala Vilas parties 
in this suit is dismissed. 

The costs of appellants and respondents 1 and 2, so far 
as the appeal relates to the devasthanam estate, will be payable 
out of the income of the devasthanam estate, as it was necessary 
to have the question of devolution of the trust finally settled ; 
but the appeal, so far as accretions and accumulations are con-. 
cerned, is dismissed with costs of respondents 1 and 2. 

The memorandum of objections is also dismissed with 
costs of respondent 1. 

Kumaraswami Sastri, J. : This appefl relates to the 
devasthanam known as ¢he Fort or Palace Devasthanam and 
the endowments founded by the Rajahs of Tanjore and to the 
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share of the plaintiffs in the immoveable properties described 
in the plaing which were purchased and enjoyed by the widows 
of Sivaji Maharajah who was the last Rajah of Tanjore. Claim 
is also made to the jewels and moveables left by the Ranis. 


The plaintifis and the 3rd and 4th defendants represent 
the illegitimate branch and the 1st and 2nd defendants are the 
grandsons of the late Sivaji Maharajah, the last ruler of Tan- 
jore, being the sons of Serfoji who was adopted by Kamakshi 
Bai Saheba. The other defendants are alicnees from one or 
other of the Ranis. 


The plaintitfs sued for the trusteeship and possession of 
the devasthanam properties and for the recovery of possession 
of the stridhanam properties left by the widows on he ground 
that they and the 3rd and 4th defendants are the sons of the 
sword wives of the late Rajah and for a declaration that the 
Ist and 2nd defendants have no rights as the adoption of their 
father is invalid, that the alienations by the widows in favour 
- of the other defendants are invalid beyond the lifetime of the 
widows and that the plaintiffs as heirs are entitled to succeed. 
The contesting defendants denied that the plaintiffs and the 
3rd and 4th defendants have any right as the sons of sword 
wives to the devasthanam and other properties and stated that 
the alienations by the widows could not be questioned or set 
aside by the plaintiffs. The Subordinate Judge dismissed the 
plaintiffs’ suit. As regards the devasthanam properties he 
held that the grant by the Government was to a single indivi- 
dual or sole trustee and there can be no claim for participation. 
It would therefore pass to the head of the family for the time 
being and that the 1st defendant, as the senior representative, 
was entitled to be the sole trustee. As regards the other pro- 
perties he held that the properties claimed were the stridhanam 
properties of the Ranis and not accretions to the Raj and that 
thc plaintiffs and the 3rd and 4th defendants were not the heirs 
to the stridhanam properties. He dismiesed the plaintiffs’ suit 
and hence the appeal. 

The 2nd defendant filed a memorandum of objections 
against that portion of the decree which declared that the 1st 
defendant was entitled to be the sole trustee. His case is 
that he is entitled along with the 1st defendant to be the trustee 
of the devasthanam properties. ° 

We have held in the appeals which relate to the private 
properties of Sivaji Maharajah that the plaintifs and the 3rd 
and 4th defendants formed the illegitimate branch, that the 
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Ayiswarya- Tanjore Rajahs were Sudras by caste and that the illegitimate 
Saheb sons and their branch of the family who are knpwn as the 
Sivaji Raja Mangala Vilas branch were only entitled to the shares which 
Saheb. the illegitimate sons of a Sudra would take in their father’s 
Kamara- Properties. We also held that the adoption of the father of 
swami the 1st and 2nd defendants was valid and that the 1st and 
Sast, J. 2nd defendants as the adopted sons of the late Rajah were 
entitled to inherit his properties and we ordered a partition of 
the private properties between the legitimate and the illegiti- 
mate branches. In disposing of this appeal it is clear that the 
claim of the plaintiffs in the plaint must be viewed from the 
standpoint of the above findings, and they can only get such 
rights as the law confers on the illegitimate sons of a Sudra. 

The questions which arise for determination in this appeal 
are (1) Whether under the terms of the grant by the 
Government the trusteeship of the devasthanam properties 
vests in all the heirs of Sivaji Maharajah, the last Ruler of 
Tanjore, like ordinary partible property and has to be managed 
by turns by each of such branches or whether it vests in the ' 
senior male member of the eldest branch of the family for 
the time being ; (2) whether the properties acquired by the 
widows of the late Sivaji Maharajah were accretions to the 
estate and consequently divisible between such persons as would 
be entitled to a partition of the estate or whether they were 
the stridkanam properties of the widows who made the acqui- 
sitions and are descendible to the Stridhana heirs; and 
(3) if the properties are stridkanam properties, whether 
the plaintiffs and the 3rd and 4th defendants would be entitled 
to a share. 

As regards the trusteeship of the devasthanam and other 
trust properties, I am of opinion that the Subordinate Judge is 
right. The devasthanam and other endowments were taken 
charge of by the Government along with the Raj and the pri- 
vate estate of the last Rajah on his death. We have in our 
judgment in the appeals from the main case traced the course 
of events from the confiscation of the Raj to the death of his 
last Rani. Kamakshi Bai Saheba, the senior widow and Rani. 
got possession of the private properties of the Rajah under 
the terms of the grant (Ex. A-46), dated the 21st August, 
1862. She petitioned the Government for fhe restoration to 
her of the devasthanafh and other trust properties, and the 
Government by their order, dated the 19th of March, 1863, 
put her in possession of such properties. From 1863 to 1892 
Kamakshi Bai Saheba was managing the properties as the sole 
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trustee, and although a Receiver was appointed in 1865 in the 
litigation between Kamakshi Bai Saheba and her co-widows, the 
Receiver did not take possession of the devasthanam properties 
and Kamakshi Bai Saheba was managing them as the sole 
trustee. On the death of Kamakshi Bai Saheba the Govern- 
ment took possession of the trust properties and Umamba Bai 
Saheba who was then the senior Rani filed Original Suit No. 3 
of 1894 against the Secretary of State and the members of the 
Devasthanam Committees of Tanjore and Kumbakonam and 
the other surviving Ranis fora declaration of her right to 
succeed to the office and for possession of the properties. The 
Subordinate Judge in an exhaustive judgment decreed in favour 
of the plaintiff and the judgment has been filed as Ex. A-197 
in the suit. He held that on a construction of the Govern- 
ment grant of 1863 the restoration of the management of the 
pagoda to Kamakshi Bai Saheba carried with it heritable right 
and that the right was transmissible to her heirs, the Govern- 
ment having no right to resume or interfere with the manage- 
ment of the temple after the death of Kamakshi Bai Saheba. 
He was also of opinion that succession to the management 
should be traced in the same way as succession to the impartible 
Raj ; that on the death of Kamakshi Bai Saheba the right did 
not vest jointly in the surviving widows and that the plainuff 
as the senior widow was entitled to succeed. Against this 
judgment there was an appeal filed to the High Court which 
is reported in Kaliana Sundaram Aiyar v. Umamba Bayi 
Saheba (23). The decision of the Subordinate Judge was 
confirmed and it was held by Shephard and Davies, JJ., that 
the estate taken by Kamakshi Bai Saheba under the grant was 
in the nature of self-acquired property in the Rani’s hands in 
the sense that her nghts were derived from Government and 
had no relation back to inheritance on the death of the Rajah 
and that as she asked that the management should be put in her 
hands in the capacity as:the head of the family for the time 
being, the inference was that the intention was to grant a 
widow’s estate, that is, to put Kamakshi Bai Saheba in the posi- 
tion which she would have enjoyed had there been no sca- 
tion on the death of her husband the Rajah. This decision 
does not, however, conclude the question as tf whether on the 
death of the last ef the Ranis the trustgeship and management 
was to be in the senior member of the family or whether it was 
to be treated as a right which should be enjoyed by all the mem- 
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bers who were to divide the private properties of the Rajah. 
So far as the terms of the grant go, the Government order 
putting Kamakshi Bai Saheba in management of the devastha- 
nam properties differs in several respects from the grant of 
1862 and the order of the 19th of March, 1863, simply says 
that it is desirable that the connection of Government with the 
pagodas should cease and they will accordingly be made over 
to Her Highness Kamakshi Bai Saheba. ` 


In dealing with the question of management of the trust 
property, I think the first question to be considered is the usage 
as regards the management prior to the death of Sivaji Maha- 
rajah, the last Ruler of Tanjore. There can be little doubt, and 
it is not seriously contended before us by the appellants, that 
this temple and the charities which were founded by the success- 
ive Rajahs of ‘Tanjore were in the possession and management 
of the Rajah for the time being and that till the death of Sivaji 
the office was always held by a single individual. When the 
Raj was seized by the Government as an act of State, the pago- 
das and the devasthanams were also taken possession of and 
managed by the Government ; but they were not desirous of 
taking upon themselves the responsibility of managing the tem- 
ple and the devasthanam properties. The Government at one 
time wanted that the devasthanams should be made over to 
Sakharam Saheb, the son-in-law of Sivaji Maharajah, as sole 
trustee. Sakharam Saheb had married the elder daughter of 
the late Maharajah and on her death he married the younger 
daughter. As, however, there were disputes between Sakha- 
ram Saheb on the one side and Kamakshi Bai Saheba on the 
other, this proposal was not given effect to. In 1860 there 
was an idea of transferring the management to Avu Bai 
Saheba, the late Rajah’s mother, but she was not willing to 
assume management.After Kamakshi Bai Saheba got possession 
of the private properties of the Rajah, she claimed the restora- 
tion of the devasthanams and the endowments on the ground 
that they were vested in her husband and that she was the then 
head of the family. Her request was supported by the Govern- 
ment Agent and the outcome of it was the order of 1863 trans- 
ferring the marmgement to her. From ¢863 till her death 
in 1892 she was the sole trustee and it was dill then nobody’s 
contention that the office of trustee could partake of the nature 
of private property and that each of the surviving Ranis was to 
have the management by turns and although the Receiver took 
possession of all the private properties, the trust properties 
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were left in the possession and management of Kamakshi Bai 
Saheba. Qn her death the next senior Rani was, as the result 
of the suit which 1 have already referred to, put in possession 
and management and on the death of each senior Rani the 
junior succeeded. I am unable to find anything either in the 
Government order or in the surrounding circumstances which 
changed the usage prevailing as regards these institutions, 
namely, the management by a single individual who was the 
head of the family for the time being and which rendered it 
subject to all the incidents of partible property. 

In cases of religious institutions the main question to be 


considered is what was the usage of the institutions ; and where- 


from the date of the foundation of these charities up to the 
date of the present suit the trust was managed by a single indi- 
vidual who was the head of the family not in possession of any 
partible property, I think it would require very strong evi- 
dence to show that there is anything in the grant by the Govern- 
ment of 1862 which introduced a new course of 
devolution and would make it subject to all the inci- 
dents of a trusteeship held by a member of a joint and undivid- 
ed family. As I said before, there is nothing in the grant of 
1862 which either expressly or by implication changed the usage 
of these institutions. They formed part of the Tanjore Raj 
and the Rajah for the time being was the trustee. As regards 
the private properties which were restored by the order of 
1863 there are express words which make the grant subject to 
the ordinary Hindu Law applicable to partible properties and 
the properties were to descend according to Hindu Law. There 
are no such words in the grant of the devasthanam properties 
to Kamakshi Bai Saheba. The devasthanams having been 
part of the Tanjore Raj and the trusteeship having devolved on 
the Rajah for the time being, the right of management till the 
confiscation by the East India Company must be treated as im- 
partible property and the office as one which was held only by 
a single inditidual. 

It was of course open to the Government to destroy that 
character and to grant the office on such terms as to succession 
as it thought fit. The confiscation having destroyed all antece- 
dent rights there can be no question of any vested rights as to 
succession to thesoffice. I am unable to infer from the mere 
fact that Kamakshi Bai Saheba applied for possession of the 
devasthanam properties as senior widow and was put in posses- 
sion, the course of succession to the office changed. Even if 
there was no confiscation, the office vested in the senior mem- 
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ber of the Rajah’s family. * In cases of confiscation and re- 
grant of property which is impartible, the law isethat in the 
absence of anything in the regrant, the property which 
is regranted is subject to the old incident of im- 
partibility. In Baboo Beer Pertab Sahee v. Maha- 
rajah Rajender Pertab Sahee (24), the zamindari of Hunsa- 
pore which was an impartible Raj and which descended to the 
eldest male heir according to the rule of primogeniture was con- 
fiscated by the East India Company and was in the possession 
of the Government for some years. It was then granted to 
the younger member of the family of the deposed Rajah. It 
was held that although the zamindari was to be treated as the 
self-acquired property of the grantee, the grant being from the 
Ruling Power, in the absence of evidence of the intention of the 
grantors to the contrary, carried the incidents of the family 
tenure as a Raj. In Muttu Vaduganadha Tevar v. Dora 
Singha Tevar (12), the Sivaganga Zamindari which was ori- 
ginally impartible was confiscated by the Government and re- 
granted and it was held by their Lordships of the Privy Coun- 
cil that the regrant did not make the estate partible. A similar 
view was also taken by their Lordships in Ram Nundun Singh 
y. Janki Koer (25), where it was held that the confiscation and 
regrant of an impartible Raj to the various members ‘of the 
family did not make the property regranted partible. The 
mere fact that)there was a regrant would not, in my opinion, 
destroy the course of devolution followed till that date. 

Great reliance was placed by Mr. Krishnaswami Aiyar for 
the appellants on the decision reported in Ramanathan Chetty 
yv. Murugappa Chetty (2), which was affirmed by their Lord- 
ships of the Privy Council in Ramanathan Chetty v. Muru- 
gappa Chetty (3).In that case the question was as to the validity 
of an arrangement come to by the members of an undivided 
family regarding the management by turns of a devasthanam 
which was hereditary in the family. The question turned 
upon the usage as regards the management, and Benson and 
Bhashyam Aiyangar, JJ., in the course of their judgment, 
observe : “ Except in the few cases in which the hereditary 
office may be descendible only to a single heir, the usage and 
custom generally is that along with other properties the ofice 
also is divided in the sense that the office is agreed to be held 

2. (1903) 1L R27 M 192: 13M L J 341. 

3. (1906) I LR 29 M 283 : 16 M L J 265 (P C). 

1a. (1881) IL R3 M ago (P C). a4. (1867) 2 MIA1. 
a5. (1902) I L Rag C 828 (PC). 
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and the duties thereof discharged in rotation by each member 
or branch qf the family, the duration of their turns being in 
proportion to their shares in the family property.” Their 
Lordships of the Privy Council rest their decision on the usage 
as regards the trusteeship. Lord Macnaghten in delivering 
the judgment of their Lordships observes as follows :— 

“In their Lordships opinion the case is a very simple one. They 
think the unbroken usage for a period of nineteen years is as against the appel- 
lant conclusive evidence of a family arrangement to which the Court is bound 
to give effect.” 

It js on this sole ground that they held that there was no- 
thing improper in the arrangement. 

There can be little doubt that the Hindu text-writers 
treated a trusteeship or a right to the management of religious 
or charitable endowments as impartible property. In Mancha- 
ram v. Pranshankar (26) it was pointed out that the manage- 
ment of religious endowments is indivisible though modern cus- 
tom has sanctioned a departure by allowing the parties entitled 
to officiate by turns. This decision was followed in Trimbak 
v. Lakshman (9). The inconvenience of such a custom was 
also pointed out. Candy and Ranade, JJ., observed —. 

“Ye is clear that if the present claim of the appellant were recognized, 
each of the sons of the partics—and they have many—might claim a share not 
only in the family share but in the devasthan share and office also, and this 
process might go on with each generation, frittering away the income, and 
making the service wholly ineffective. The Lower Court appears to have 
assumed, without any such evidence as is suggested In Mohuzt Ramun Dass v. 
Mokunt Ashbul Dass (27), that the office is partible with the income. The 
practice of many generations of the parties must be considered in settling the 
questions of impartibility, and that practice is in this cas against par- 
tition with one single exception of what took place in 1838.” 

This case was cited with approval by their Lordships of 
the Privy Council in Sethuramaswamiar v. Meruswamiar (5). 

Where impartibility and management by a single indivi- 
dual who was the eldest member of the eldest branch of the 
family has been the rule from the foundation of the trust till 
the date of the present suit, I find nothing either in Rama 
nathan Chetty v Murugappa Chetty (2)or Ramanathan Chetty 
v. Murugappa Chetty (3), which compels us to hold that the 
office should be treated as partible property and that on parti- 


tion of the other properties of the family, thi#office should be 


2. (1903) 1[L Ray M192:13 MLJ gar. ° 

g. (1906) IL Rag M a84 2:16 ML J 265 (PC). 

s. (1917) ILR 4r M 296:34 M L J 130 (PC). 

9. (1895) I L R 20 B 495. 26. (1882) ILR 6 B 298. 
27. (1864) 1 W R 160. 
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held by turns. I may also point out that, having regard to the 
numerous descendants of the late Rajah who weuld, if the 
office is held to be partible, be entitled to turns of management 
and having regard also to the future growth of the family, it 
would be against the interests of the trust to give the numerous 
parties turns of management and I am not prepared to do so 
unless compelled either by the established usage of the institu- 
tion or the terms of the regrant by the Government. I think 
the proper rule in such cases is to see whether there is any 
deed constituting the trust and regulating the course of devolw 
tion of the trust. If there is such a document, then the devolu- 
tion will, of course, be regulated by the terms of the document 
constituting the trust. If there is no such document, the Court 
has to see what was the usage of the institution and to give 
effect to such usage. Where there is no uniform course of 
conduct, the interests of the institution should be the first com 
sideration. If the management can, without detriment to the 
trust, be held by turns, it is open to the Court to decree manage- 
ment by turns. I have not been referred to any texts which 
state that the office of dharmakartha or trustee of a religious or 
charitable endowment is to be treated as joint property on parti- 
tion and that turns have to be given to each member of the ur 
divided family who gets a share in the partition irrespective of 
the interests of the charities. I do not find anything in the 
decision of their Lordships of the Privy Council in Ramanathan 
Chetty v. Murugappa Chetty (3) to warrant the rule that 
even in the case of public charities and trusts the claims of the 
dividing co-parceners should override the interests of the insti- 
tution and the observations of their Lordships in Sethurama- 
swamiar v. Meruswamtar (5)rather suggests that the rule laid 
down as to turns of management on partition applies only to 
private charities. 


I find it difficult to accept the argument of Mr. Venkata- 
chariar for the 2nd defendant that the management should be 
confined to the 1st and 2nd defendants by turns to the exclusion 
of the illegitimate sons. Either the office is impartible and 
descends on the eldest member of the senior line or it should 
be treated as pagtible and turns given to all those who are enti- 
tled to share in the family properties. There is no principle 
on which the office car*be confined to the 1st and 2nd defend- 
ants to the exclusion of the Mangala Vilas branch. 


— wa 





3. (1906) I L Rag M a83:16 ML J 265 (PC). 
s (1917) IL Rat M 296: 44 ML J 130 (P C). 
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As regards thc properties left by the last Rani in respect 
of which partition is claimed, I do not think the plaintiffs are 
entitled. to any share. I do not think that the properties 
acquired by the Ranis can be said to be accretions to their 
husbands’ estate and to devolve upon the persons who would 
be entitled as reversioners to their property. From the year 
1866 up till the date of this suit there was a Receiver in charge 
of the estate and none of the widows were in possession or 
management. I have in my judgment in the suit relating to 
the private properties of the late Rajah given my reasons for 
holding that the estate was not strictly a Hindu widow’s estate 
but that the grant by the Government was on terms which were 
analogous to it. It was held in Jijoyiemba Bayi Saiba v. Kamak- 
shi Bayi Saiba (29) that whatever rights the widows would 
have enjoyed had they succeeded to the estate of the late Rajah 
under Hindu Law were destroyed by the grant of 1862 which 
was to be regarded as the root of title. Each Rani got about 
Rs. 9,600 a year as pension from the Government. The 
widows had their own properties and had also jewels and there 
is nothing to show that the properties now claimed were acquir- 
ed with the income of the estate left by their husbands and not 
with the savings from their pensions or dealings with their own 
stridhanam properties. Before the plaintiffs can claim the 
properties as accretions to the husbands’ estate, they must 
show that the properties were purchased out of the income of 
the estate or out of the savings therefrom. There is no evi- 
dence that the acquisitions by the Ranis were treated as part 
of their husbands’ estate or mixed up with it, but on the con- 
trary we find that the Ranis were anxious to dispose of the 
properties which they had acquired. It is difficult to see how 
there can be said to be any accretions to the estate left by their 
husbands. 


So far as this Presidency is concerned, the authorities are 
to the effect that there is no presumption that property acquir- 
ed by a Hindu widow out of funds which were at her absolute 
disposal would form part of her husband’s estate. I have 
dealt with this question in Rajah Parthasarathy Appa Rao v. 
Rajah Venkatadri Appa Rao (21). In Rajgh of Ramnad v. 
Sundara Pandiyasami T evar (19) their Lordships of the Privy 
Council observe :_ 


19.” (1918) TL R 42 M 581 at 588: 36M LJ 164 (PC). 

21. (1922) IL R 46 M 190 at 220 :; AE Ey 

ag. (1868) ;MHCRaay, © ` ? g: i 
R—74 
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“Their Lordships think the answer to this is that a widow may so 
deal with the income of her busband’s estate as to make it an accretion to the 
corpus. It may be that the presumption is the other way. A case has been 
cited to their Lordships which seems so to say. But at the outside it is a pre- 
suinption and it is a question of fact to be determined, if thore is any dispute, 
whether a widow has or has not so dealt with her property.” 

The case referred to seems to be Akkanna v. Venkayya (16) 
which was referred to in the course of the argument by Mr. 
De Gruyther. 

It is argued by Mr. Krishnaswami Atyar that the decision 
of the Privy Council in Nabakishore Mandal y Upendrakishore 
Mandal (13) has settled the question which was left in doubt 
in Rajah of Ramnad v. Sundara Pandyasami Tevar (19). 
There is an observation of their Lordships at page 256 to the 
following effect :_ 

“Now there can, their Lordships think, be no doubt that whatever 
stridham she possessed was due to the accumulated savings from the income of 
the property which she received from her husband’s estate, and though it is 
true that when that property had been received it would be possible for her 
so to deal with it that it would remain her own, yet it must be traced 
and shown to have been so dealt with, and in this case there is no sufficient 
evidence of this having been done.” 

It is argued that the effect of this observation is that the 
onus is on the other side to show that she did something which 
would indicate an intention of treating the accretions as her 
own and not as part of her husband’s estate. The previous 


decisions of the Privy Council are not referred to by their 


Lordships and I do not think this case can be said to overrule 
all the previous decisions of their Lordships on the subject. 

I am of opinion that the decision in Saodamini Dasi v. The 
A dministrator-General of Bengal (20) 1 is a clear authority for 
the view that where a widow is not in possession of her hus- 
band’s estate there can be no question of any purchase made 
by her being an accretion to her husband’s estate. Their 
Lordships of the Privy Council observe + 


“The appellants counsel contended that the savings of 2 Hindu widow 
must be presumed to have been made for the benefit of her husband’s estate. 
Without examining the precise result of the decisions it is sufficient to say that 
in this case there is no room for any such presumption, for the corpus of the 
estate never came to the widow but was taken away by Sham Charan Mullick 
under the will, and the income to which the widow succeeded was separated from 
it, and became and was dealt with as an entirely separate fund.” 

I think the result of the authorities may be summed up 
as follows:_A Hindu widow has an absolute right 
13. (igari) 42 ML J ass (PC). 16. (1901) I L R 25 M 351. 

19, (1918) [L Raa M 581:46 M LJ 164 (PC), 
ao, (1892) J LR 20 Ç 483 at 443 (P C). 
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of disposal over the income of the property which 
she inherits from her husband. She can either spend 
the same or accumulate it for her own benefit. In 
cases where she purchases properties or invests her 
savings and indicates by her conduct an intention that the 
properties purchased out of her savings should form part of 
her husband’s estate, such savings should follow the same 
rules as regards devolution to her husband’s estate and should 
be treated as accretions to the estate. Where she does not 
do so, she has absolute powers of disposal over such property 
and can sell or give the same to anybody she pleases without 
any right of the reversioners to question her alienations. Where 
the question is one of intention to be deduced or inferred from 
her conduct, the presumption is she intends to keep the pro- 
perty for her own absolute benefit and to have absolute powers 
of disposal over it. Where, however, a widow is not in pos- 
session of her husband’s estate, there is no presumption that 
any of the properties which she gets are to be treated as accre- 
tions to her husband’s estate nor can an intention be inferred 
that she wants to treat them as part of her husband’s estate. 
On her death such properties would follow the same course 
of succession as her stridhanam properties. 


The claim in this appeal relates to the properties left by 
(1) Umamba Bai Saheba who died on the 4th of July, 1900, 
possessed of items 1 and 2 in schedule D-r to the plaint, 
(2) Anusamba Bai Saheba who died on the 30th September, 
1895, leaving item 3 in Schedule D-1, and (3) Jijamba Bai 
Saheba, the last surviving widow. It is alleged that the pro- 
perties in schedule E to the plaint were left by Jijamba Bai 
Saheba. 


As regards item 3 in schedule D-1 which is the acquisition 
of Anusamba Bai Saheba, the evidence is that on her death 
Serfoji got possession of the property and after him his son, 
the Ist deféndant, got possession. She also wrote to the 
Government Agent that she wanted to give the property to the 
adopted son and she made a settlement. The evidence, oral 
and documentary, shows that on her death in 1895 Serfoji got 
into possession ia accordance with the setttement made by 
Anusamba Bai Saheba. The claim to item 3 by the present 
plaintiffs is therefore clearly barred by limitation, even assum- 
ing that the plaintiffs are her heirs. 


As regards the properties of Jijamba Bai Saheba, the last 
Rani, she has left a will disposing of her properties, and it 
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follows that the plaintifs can have no claim, she, in my opinion, 
having had full disposing power over the savings from her 
husband’s estate, her pension, and her own stridhanam jewels. 


' As regards properties left by Umamba Bai Saheba, she 
died in 1900 and Jijamba Bai Saheba took possession of her 
properties. She claimed to be the heir of Umamba Bai 
Saheba and it does not appear that she claimed anything more 
than a co-widow’s right to succeed. Itis now settled law that 
there is no distinction as to the nature of the estate taken be- 
tween property inherited by a woman from a male and property 
inherited from a female. In both the cases she takes not an 
absolute estate but only a qualified one. I need only refer to 
Venkataramakrishna Rau v. Bhujanga Rau (30), Veerasan- 
gap pa Shetti v. Rudrappa Shetti (31), and to the decision of 
their Lordships of the Privy Council in Sheo Shankar Lal v. 
Debi Sahai (32) and Sheo Partab Bahadur Singh v. The Alla- 
habad Bank (33). This being so, it follows from the deci- 
sion of their Lordships of the Privy Council in Lajwanti v. 
Safa Chand (34), that a suit which is fled within twelve years 
of Jijamba Bai Saheba’s death would not be barred. As 
Umamba Bai Saheba did not make any disposition of the pro- 
perties, the question is who are the heirs to the properties left 
by her at the time of her death which were in the possession 
of her co-widow Jijamba Bai Saheba. The plaintiffs belonging 
to the illegitimate branch and being the descendants of the last 
Rajah i in existence, the question is whether under Hindu Law 
they can succeed to the estate of the Ranis, and this turns on 
the question whether in the case of Sudras the illegitimate sons 
have got any right to collateral succession. » 

It is argued by Mr. Krishnaswami Aiyar that in the 
absence of son, daughter and.daughter’s son the stridhanam 
property goes to the husband and his heirs, and that if you 
come to the point where there are no,such heirs as abovenamed,. 
you have to make no difference between. the husband’s pro- 
perty and the stridhanam property of the wife and all her hus- 
band’s heirs will be entitled to succeed. He,thercfore argues 
that even if the property left by Umamba Bai Saheba who died 
issueless was her siridhanam property, succession must be 
traced as if it was the property of her huskand and as the 

‘30. (895) 1L R19 M 107:6ML J 16. 

zi. (1895) 1L R19 Mr1o:6MLJ 3. 
sa. (1903) TL Ras A 68:13 ML J 430 (PC). 
33. (1903) I L R25 A 476:13 ML J 336 (PO). 
a gq. c (19234) LD RsrlAagriqg7MLJ 935 yg k 
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illegitimate sons would succeed along with the legitimate sons 
to the properties of their father, they would also succeed to the 
stridianam properties in the same proportion. Reference has 
been made to the decision of their Lordships of the Privy 
Council in Bat Kesserbat v. Hunsraj Morarp (35), where 
' their Lordships refer to Mitakshara, Mayukha and the texts 
of Brihaspati as regards succession to siridhanam properties 
and hold that in the case of approved forms of marriage the 
heirs enumerated by Brihaspati who are blood relations of the 
husband would succeed to the woman’s property. Reference 
is also made to Nanja Pillai v. Stvabagyathachi (36), where 
it was held that the stridhanam property of a woman married 
according to the approved form who has left no issue will de- 
volve on her husband and on failure of the husband the pro- 
perty will go to his sapindas in the order laid down in Mitak- 
shara with reference to the succession to the property of a 
male and to Kanakammal v. Ananthamaihi Ammal (37), 
where a similar rule has been laid down. Were the matter 
res integra, | am disposed to hold that in the case of Sudras 
an illegitimate son is in the same position as a legitimate son 
except that he gets a lesser share. The fact that an illegiti- 
mate son gets a lesser share would not by itself create a bar to 
collateral succession any more than the fact that an adopted 
son who exists along with a natural son born subsequently and 
who gets a lesser share would be barred. But there is a long 
catena of cases beginning with Nissar Murtojah' “v, Kowar 
Dhunwunt Roy.(38), which decide that an illegitimate son has 
no right to collateral succession. I have in Subramania Aiyar 
v. Rathnavely Chetty (22) referred to all the authorities and 
dealt fully with the illegitimate son’s rights and as regards the 
position of an illegitimate son to collateral succession. . The 
right was negatived in Krishnayyan v. Muttusami (39); Rawoji 
v. Kandop (40); Parvathi v. Tirumalai (41); Shome Shanker 
Rajendra Varere v. Rajasar Swami Jangam (42); Ramalinga 
Muppan v. Pavadai Goundan (43); Meenakshi v. Muniandi 
Panikkan (44); Dharma Lakshman v. Sakharam Ramji- 
rao (45), and Zipru v. Bomtya (46). 

az. (1917) IL Rat M 44:33 M LJ 2234 (F B). 
35. (1906) I LR foB 431 (P C). Eoo 
36. (1911) LL 36 M 116'21 MLJ 850.937. (1912) ILR 37 Maja, 
38. (1863) Marshall’s Reports 609. 39. (1883) IL R 7 M407. 
40. (1885) ILR8M 557> 41. (1887) IL RioM 444. 
42. (1898) IL Rar Ago. 44. (1901) [IL Ras M 519: 11M LJ 499. 
4 (1914) TLR 38M 1144:27 ML J 353. 45. (1919) ILR 44B r84 
46, (1991) ILR 46 B 424, WA 
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The plaintiffs are not entitled to Umamba Bai Saheba’s 
property as heirs under Hindu Law. The appeal fails and 
is dismissed. The memorandum of objections is also dismiss- 
ed. I agree to the order as to costs proposed by my learned 
brother. i 

This Appeal having been posted to be spoken to this day 
on the question of costs allowed to the 1st respondent on the 
memorandum of objections filed by the 2nd respondent, the 
Court made the following 

ORDER : In modification of our original order we direct 
that the 1st respondent do get his costs of the memorandum of 
objections out of the devasthanam estate and the second res- 


pondent will bear his own costs in his memorandum of 
objections. 
T. 3S. Y. ene Appeal dismissed. 
[FULL BENCH. |] 


In THE HIGH Court or JuDICATURE AT MADRAS. 

PRESENT : SIR CHARLES GORDON SPENCER, Officiating 
Chief Justice, Mr. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE KRISHNAN. 

Adusumilli Gopalakrishnayya and 
another ... Petitioners* (Appellants in 
$. A. No. 883 of 1923 on the file 
of the High Court ) 
v. 
Adivi Lakshmana Rao ... Respondent (Son of res. 
pondent in do). 

Civil Procedure Code, S. 153--Appeal against dead respondeni—A mend- 
meni of canse-title—Insertion of mame of legal repraseniaheov of respoadeni— 
If to bs allewed—Precedure—Delay tm presentation—Excuse. 

Where at the time an appeal is presented the respondent is dead, the Court 
has power under S. 153, Civil Procedure Code, to allow the appellant to amend 
the cause-title by inserting the name of the respondent's legal representative. In 
such a case the Court should not diamies the appeal as incompetent but should 
allow the amendment. But the appeal will be treated as presented against the 
legal representative on the date of the amendment, and any delay will have to 
be excused before the appeal can be heard. C. M. P. No. 2807 of 1933 (Ramesam 
and Wallace, JJ.) approved. Geviads Kaviraj Purokite v. Gauranga Saw, 
(1923) 45 M L J 231 overruled. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to direct the amendment of 
cause-title in S. A. No. 883 of 1923 on the file of the High 
Court by substituting the name of Adivi Lakshmana Rao in 
the place of Adivi Venkatramayya as the respondent therein 


*C M P No, 2880 of 1923. 13th October, 1924. 
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(A.S. No. 205 of 1921 on the file of the Court of the Subordi- 
nate Judge vf Masulipatam). 


The pétition(C. M. P. No. 2880 of 1923)first came on be- 
fore Mr. Justice Beasley sitting in the Admission Court on 26th 
August, 1924. His Lordship referred it to a Full Bench as 
in his opinion the decision of Ramesam and Wallace, JJ., in 
C. M. P. No. 2807 of 1923 (dated roth October, 1923) was 
in direct conflict with the decision reported in Govindu Kaviraj 
Purohito v. Gauranga Saw (1). 


The petition then came on before the Full Bench constitut- 
ed as above on 13th October, 1924. 


K. N. Rajagopata Sastri for B. Satyanarayana for peti- 
tioners. 


The sole respondent in this case was alive when the Lower 
Appellate Court passed its decree but he was dead when the 
Second Appeal was filed in this Court. Neither the appellant 
nor his vakil was aware of that fact on that date. ‘The pre- 
sent application was filed, after the fact of the respondent be- 
ing dead was known to the appellant, for substituting the name 
of the respondent’s son and legal representative as the respond- 
ent in the appeal. I merely want the correction to be made in 
the cause-title of the Second Appeal, the Second Appeal to be 
treated as presented against the legal representative on the 
date of the correction, and the delay in presentation on that 
assumption to be excused on proper cause shown. ‘This can 
be done under S. 153, Civil Procedure Code. The term “ pro- 
ceeding” in that section is used in the sense of a document 
other than evidence. Compare the definition in S. 4 (12), 
our Original Side Rules, which says “ Proceeding ” includes all 
documents, other than documents produced as evidence, pro- 
duced to, or filed in, Court by any party, etc. The S. 'A. memo 
is a “ proceeding in a suit,” because an appeal is merely a con- 
tinuation of 4 suit. To hold otherwise would be to limit the 
powers under S. 153 only to trial Courts, which plainly is not 
the intention of the Legislature. The power to amend under 
S. 153 is not denied in Govindu Kaviraj Purohito v. Gauranga 
Saw (1) ; but it is here said that there is another course open 
to me, The othes course suggested is filing another appeal. 
That is not really another course but a reduplication of pro- 
ceedings already taken. I have to copy the memo. already filed, 


1. (1923) 45 ML J azi. 


597, THE MADRAS LAW JOURNAL REPORTS. [vou. 


and:perhaps affix ` fresh Court-fee. The Court will not encou- 
rage unnecessary technicality and circuitousness. The amend- 
ment prayed for. cannot prejudice the other side, €or still 
there is the delay to be excused, which can | be excused only for 
euincient cause shown by me. 


. P. Bapiraju for respondent. ‘The amendment cannot be 
granted. In Peerappa Chetty v. Tindal Ponnen (2) amend- 
ment was refused in the case of a suit against a dead man. (The 
Court : That was before the new Code, where S. 153 is newly 
inserted. © There is no power under S. 5, Limitation Act, to 
excuse the delay in filing a suit.) That case was followed in 
Arunachalam Chettiar, In re (3) and in Rasa 
Goundan v. Pichamuthu Pillai (4) where it is said that the 
new Code makes no difference. (The Cauri : No reasons 
are given ). Veerappa Chetty v. Tindal Ponnen'(2) was also fol- 
lowed in Bejoy Chand Mahatap Bahadur v. Amulya Charan 
Mitra (5). 


Pe, K. N. Rajagopal Sastri was not called on to reply.. 
~. The Court expressed the following 


"OPINION : If an appeal is presented/against a person 
who was'dead at the date of presentation, the Court may, under 
S. 153; Civil Procedure Code, permit the cause-title to be 
amended or may return the appeal memorandum for. amend- 
ment and representation. ' We think that the Bench which de- 
cided Govindy Kaviraj Purohito v. Gauranga Saw (1) went 
too far in dismissing the second appeal as incompetent, and 
in declining to exercise its power of correcting errors under 
S.2153; Civil Procedure Code. If the appeal memorandum 
isnot allowed to be amended the party may apply for a refund 
of thé spoilt stamp and may present a fresh appeal. In any 
case, the Court will, if the appeal is out of time against the 
legal representative, have to excuse the delay i in presentation 
before it can proceed to hear the appeal. 


- Although the appeal may be incompetent owing to the 
wrong, person being named as respondent, the Court which 
deals with it. is -qcting-in a proceeding in a suit and as such has 
fall power under S. 153 to direct an amendment of the appeal 
Maha . e. a; ; 


t t 





1. - (1923) 45 ML Jaz 2 (1907) ILR31 M 86:17 MLJ 551. > 
3. (1915) aL W 828, , 4.” (1916) 42 IC 539.7 5. (1914) 24 IC 112, 
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As observed by Ramesam and Wallace, JJ. in C. M. P. 
No. 2807 ef 1923 the question resolves itself into one of 
Court-fees only, and if the party has only made an uninten- 
tional error in inserting the name of the wrong respondent in 
his appeal memorandum, there is no reason to make him pay 
Court-fees twice over, and it is simpler for the Court to direct 
an amendment of the cause-title. 

The case will go back to the Admission Court with an 
expression of our opinion that the Court has power to amend 
the cause-title but that it is a matter for its discretion whether 
it should excuse the delay in presentation. 

Costs of this reference will be costs in the second appeal. 

T. S. V. Reference answered. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT : Mk. Justice Devaposs AND MR. JUSTICE 
WALLACE. 


Marudayya Thevar ... Petttioner* (Petitioner in 
Cr. R. C. No. 239 of 1925 on 
A the file of the High Court) 
v. 
Shanmugasundara Thevar and 
another ... Respondents (Respondents in do.) . 


Criminal Procedure Code, S: t45—Orde undo—Revision te High Court 
against—Recetver—-A ppoiniment of, pending disposal of pettiion—High Ceuri 
— Jurisdiction. 

The High Court has no jurisdiction to entertain a petition for the appoint- 
ment of a Receiver pending the disposal of a criminal revision petition preferred 
against an order of the Lower Court paseed under 3. 145, Criminal Procedure 
Code. 

Petition praying that in the circumstances stated in the 
afidavit filed therewith the High Court will be pleased to 
appoint a Receiver for the properties in dispute in Cr. R. C. 
No. 239 of 1925 presented to the High Court against the 
order of the Court of the Joint First Class Magistrate of 
Tinnevelly, dated 18th February, 1925, and made in M. C. 
No. 9 of 1925 pending disposal of the said criminal revision 
case, e > 


Marthanda and A. Srirangacham for petitioner. 


K. S. Jayarama Aiyar and S. Nagaraja Aiyar for respond- 
ents. 





*Cr M P No. 164 of 1925, goth April, 1925. 
R_75 


Marudayya 
Thevar 


v, 
Shanmuga- 
sandara 
Thevar. 
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the Crown. 

The Court made the following P 

ORDER :— This is a petition asking this Court to appoint 
a Receiver pending disposal of Cr. R. C. No. 239 of 1925, 
which is a petition asking this Court to revise an order of the 
Lower Court passed under S. 145, Criminal Procedure Code. 

Mr. Jayarama Aiyar for respondents raises a preliminary 
objection that this Court has no jurisdiction to entertain such 
a petition. We think the'preliminary objection is well found- 
ed. If this Court has jurisdiction, it must be foynd within 
the Criminal Procedure Code [see the remarks of the learned 
Chief Justice in Sankaralinga Mudahar v. Narayana Muda- 
liar (1)]. S. §61-A confers no new powers on this Court, 
since “the Court cannot, by invoking its inherent powers, extend 
the powers given to it by Statute” [Full Bench ruling in 
Peerappa Naidu v, Avudayammal (2)]|. Petitioner relies on 
5. 423 (1) (d) read with S. 439, but an interlocutory order 
of the kind now sought by petitioner to be passed before the 
criminal revision case is heard is obviously not an order 
cither incidental to or consequential on an order which has 
not yet been passed in the criminal revision case and which 
may eventually not be in petitioner’s favour at all. It cannot 
be an order which necessarily follows from the order eventually 
passed in revision. The cases quoted by petitioner, Reid v. 
Richardson (3) and The Katras-Jherriah Coal Co. v. Sib- 
krishta Daw and Co. (4) have no bearing on this point. 

It is next urged that the High Court must be deemed to 
possess all the powers which the Magistrate has in an enquiry 
under Chapter XII, Criminal Procedure Code. Such a 
general claim was considered in another connection by a Full 
Bench of this Court in Vecerappa Naidu v. Avudayammal (2) 
and negatived. Even assuming for the sake of argument that 
the High Court has that power, it would not in,the least avail 
petitioner. For, in the first place, the Magistrate and there- 
fore, ex hypothesi, the High Court, can only appoint a Receiver 
while the enquiry 13 pending, and the enquiry is now over, and 
in the second place, the Magistrate, and therefore again the 
High Court, can appoint a Receiver only where it is satisfied 
that a dispute likely towause a breach of the heace exists, where- 
as now the Magistrate’s order has put respondent in posses- 

1. (1922) ILR 45 M 918: 43 ML J 369 (F B). 
a (1904) 48 ML J 106 (F B). 3. (1887) ILR 14 C 361. 
4. (1894) I L R aa Ç 297, 


K. N. Ganapati for The Public Prosecutor on behalf of 
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sion of the property, and there is no danger of a breach of 
the peace, unless petitigner intends to defy the order of the 
Magistrate, and the High Court would certainly not encourage 
a party who announces his intention of doing 80. 

It is urged finally that, unless petitioner’s prayer is grant- 
ed, he will suffer much loss if he eventually succeeds in the 
criminal revision case. Obviously such a consideration does 
not confer on the High Court powers which it does not possess. 
In any case Criminal Courts are not primarily for the purpose 
of preventing private parties from sustaining pecuniary loss. 
Petitioner has his remedy in a civil claim for damages. We 
dismiss the petition. 

A. S. V. Petition dismissed. 


In THE Hicu COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE RAMESAM. 


Kallukutti Parambath Perachan ... Petitioner* (Respond- 
ent__Insolvent-debtor) 

v. 
Puthen Peetikakkal Kuttiali ... Respondent (Petitoner — 


One of the creditors). 

Provincial Insolvency Act (V of 1920), S. a7—Adjudication—Order of, 
fxing time for applying for discharge—Jurisdictisn—Insoloeacy petition fled 
wader Act of 1907—Efect—Annulmeni of erder of sadjudication—Vahdity— 
Netice to all creditors—Absexce of —Plea of inoalidity of order on ground of— 
If can be taken by debtor-petitionsr—A ppellate order confirming order of annal- 
mcnt—Revision againss—Appeal under S. 75 (1), proviso—Mainztainability— 
S. 4 of mew Act—E fect. 

In a case in which the debtor presented an insolvency petition while the 
Provincial Insolvency Act of 1907 was in force, the petitioner was adjudicated 
aD insolvent on the 4th of June, 1920. At the time of adjudication the Court 
fixed one year as the period within which he should apply for discharge, the 


order being obviously made under S, 27 of the new Act of 1920, which had 
come into force in the interval. 


. Held, that by filing the petition under the old Act the petitioner did not 
acquire a vested right to an unconditional order of discharge and that the Court 
had jurisdiction to impose a condition that discharge must be applied for within 
one year under 8. 27 of the new Act. 

What order should be passed on an insolvency petition is a matter of proce- 
dure, m 

The petitioner not having applied within the one year fixed, the District 
Maunsif annulled the order of adjudication andethe District Judge affirmed his 
order on appeal. On a revision petition filed against the order of the District 
Judge, Aeld, (1) the revision petition was not competent as an appeal lay under 





*C R P No, 1037 of 1924. ; aand April, 1985. 
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S. 75 (1), proviso; and (2) it was not open to the petitioner to object to the 
order on the ground that it was made without notice to all the creditors 

Petition under S. 75 of the Provincial Insélvency Act 
(V of 1920) praying the High Court to revise the-order of 
the District Court of South Malabar, dated 25th October, 
1923, in C. M. A. No. 62 of 1923, preferred against the 
order of the Court of the Principal District Munsif of Calicut, 
dated 31st July, 1923, in I. P. No. 1 of 1920 (Miscellaneous 
Petition No. 582 of 1923). 

N. A. Krishna Atyar for petitioner. 

T. $. Viswanatha Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—In this case the insolvency petition was put 
in on the 8th January, 1920, and the petitioner was adjudicated 
an insolvent on the 4th of June, 1920. Meanwhile, Act Y 
of 1920 had come into force on the 25th of February, 1920. 
At the time of adjudication the Court fixed one year as the 
period within which he should apply for discharge. ‘This 
order was based obviously under S. 27 of Act V of 1920 as 
the old Act III of 1907 contained no such provision. He not 
having applied within one year the District Munsif of Calicut 
annulled the order of adjudication and the District Judge of 
South Malabar affirmed the order on appeal. The present 
revision petition before me is against the order of the District 
Judge. | 

It has been contended before me that as the petition was 
filed under the old Act the petitioner obtained a vested right to 
an unconditional order of diseharge and the District Munsif’s 
Court had no jurisdiction to impose a condition that discharge’ 
must be applied for within one year under S. 27 of the new Act. 
It is true that in Chhatrapat Singh Dugar v. Kharag Singh 
Lachmiram (1) the Privy Council held that where an 
application under the Insolvency Act complies with all 
the conditions specified by the Act ‘the peti- 
tioner is entitled to an order of adjudica- 
tion and the dismissal of his petition amounted to an abuse of 
the process of Court. But I do not see how this decision helps 
the petitioner. For some reason or othar the petition did 
not come on for final disposal before the 25th ef February and 
by the time it did so come on, the new Act had come into force. 
What order should be passed on the insolvency petition seems 


1. (1916) IL Rag C 535:32 MLJ1 (PC). 
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to me to be a matter of procedure and it cannot be said that 
by the mere filing of a petition under the old Act the petitioner 
_ acquired a vested right to a particular kind of order which 
cannot bt affected by the new Act. The order actually passed 
was a perfectly proper order under the new Act. It may be 
that if a condition was improperly annexed it may be ignored 
as a nullity [vide Ram Chandra v. Syama Charan (2)] but I 
do not see any way to hold in this case that the condition was 
improperly annexed or was passed without jurisdiction. I do 
not see how the remarks of Macleod, C.J. in Laxmi Bank, Lid. 
Poona v. Ram Chandra (3) help the petitioner. All that was 
said in that case was there was no material difference between 
Act IHI of 1907 and the Act of 1920 in the matter of what was 
required to be proved before it is decided that the petitioner 
had a right to present his petition. Nor does the decision in 
Aiyapparaju v. Venkatakrishnayya (4) help the petitioner. It 
is not decided in that case that when a petition was filed under 
the old Act and when the new Act had come into force by the 
time the petition comes on for disposal the old Act is applica- 
ble and not the new Act. What was held there was that a 
creditor’s right to apply for adjudicating his debtor an insolvent 
based on an alleged fraudulent transfer by the debtor had 
become barred under the old Act and therefore that the new 
Act could not revive the barred right and the District Court 
had no power under S. 78 of Act V of 1920 to excuse the 
delay so as to revive the barred right. This proceeds on a 
well-known and perfectly intelligible principle that a new Act 
cannot revive a right barred under an old Act. This decision 
does not therefore help the petitioner. See also Hanmayya v. 
Ramayya (5). My conclusion is in accordance with the deci- 
sion in $. Rangiah Chetti v. Annasami Alwar Aiyangar (6) 
where it is observed that any orders passed under the old Act 
or rights obtained thereunder will be unaffected by the new Act. 
In the present case we have neither. 


A second point raised by the petitioner is that the adjudi- 
cation should not be annulled without notice to.all the creditors 
and he relied ona decision in In the matter of Rajnarayan 
Pal (7). In that case the petition for annulment was filed on 
the ground that thé insolvent had come to a settlement with 
all their creditors and objection was properly taken for the 


a (1913) 19 CLJ 83. $. (1921) IL R46 B 757 at 760. 
4. (1922) 44 M L J 303. 5. (1921) 41 ML J 126, 
6. (1922) 18 L W 836, 7. (1874) 13 Ben L R App as. 
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Official Assignee that notice should be given to all the creditors 
having regard to the nature of the ground but L do not see 
how that decision applies here. Even if it does, it is for the 
creditors to complain. They have not chosen to appear and 
oppose the annulment in all the three Courts. I take it they 
are apparently satisfied with the annulment. Anyhow I do 
not see how this objection can be taken by the petitioner. I 
may add that a preliminary objection was taken that the revi- 
sion petition does not lie as an appeal lies under S. 75 (1) pro- 
viso. As I have come to a conclusion against the petitioner 
on the merits it may not be necessary to deal with this objection, 
but I think the objection is well founded. The words ‘ of 
any nature whatsoever” in S. 4 of the new Act showa that all 
questions which arise in the course of insolvency may be dealt 
with by the Court for the purpose of doing complete justice and 
in such a case a Second Appeal hes to the High Court on a 
question of law. It, therefore, seems to me that the revision 
petition 18 not competent. 

The result is the petition is dismissed with ‘costs. 

A. S. V. Petition dismissed. 


In THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE KRISHNAN AND MR. JUSTICE 
WALLACE. 
Vodde Subbigadu ... Appellant* (Prisoner). 


Penal Code, 5. 84—Iunsawity preventing accused from understanding nature 
of crime—Proef of—Evidencoe—Abseace of sane motive for crime if—Saxity at 
time ef trial—Evidence of—Efect—Criminal Procedure Code, Si. 470, 471— 
Orden to ba passed under, in a case to which S. 84, Indian Penal Code, apphas. 

Held, on the evidence, that, at the time when the accused committed the 
crimes of which he was convicted by the Sessions Judge, he was by reason of 
unsoundness of mind incapable of knowing the nature of his acts or that what 
he was doing was wrong or contrary to law, and that the accused was therefore 
entitled to rely upon 8. 84, Indian Penal Code, and be excused for the acts he 
had done. a 

The fact that there was no sane motive at all for the crime is one of the 
indicia of the act being done by some kind of insane impulse. 

Thè fact that the accused was not insane at the time of the trial is of no 
importance for the purpose of deciding whether at the time the crimes were 
committed the accused was insane or not. 

Proper order to be passed under S. 471 of Crimfhal Procedure Code tn a 
case to which 8. 84, Indian Penal Code, applies. . 


Appeal against the order of the Court of Session of the 
Anantapur Division in Case No. 68 of the Calendar for 1924. 


"Cr Appeal No. 99 of 1925. sand April, 1935. 
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The Public Prosecutor (J. C. Adam) for the Crown. 
The judgment of the Court was delivered by 


Krishnan, J. : In this case the accused Vodde Subbigadu 
has been convicted by the Sessions Judge of Anantapur under 
S. 302, Indian Penal Code, for the murder of one Vodde 
Madduleti and also under S. 325, Indian Penal Code, for caus- 
ing grievous hurt to Madduleti’s wife Venkatamma on the 
evening of the 21st February, 1924. In so doing the Sessions 
Judge rejected a plea of insanity which was put forward on 
behalf of the accused. The plea was not that he was insane 
at the time of the hearing but that he was insane at the time 
when the occurrence took place. On the evidence in the case 
which has been set out by the learned Sessions Judge and dis- 
cussed by him carefully there can be no doubt that the accused 
did cause the death of Madduleti and also caused grievous hurt 
to his wife as the prosecution witnesses have deposed. It 
would seem that on the day in question the accused went to 
the place where Vodde Madduleti and his wife and some of 
the prosecution witnesses were working and asked for a drink 
of water. He was given a drink of water after some parley- 
ing by Venkatamma. He then’seems to have sat at the place 
and behaved in a somewhat extraordinary manner muttering 
to himself for quite a long time. He seems to have been 
saying “ Swami Narayanamurthi ! that man spoiled me, this 
man spoiled me”. In the evening after Madduleti and 
Venkatamma had finished their work and were returning home 
the accused seems to have gone behind Madduleti with two 
stones in his hand and to have attacked him and struck him 
on the head with those stones and inflicted serious wounds on 
him. Madduleti fell down when his wife ran up. She was 
also given a blow by the accused with the mud pot which she 
had on her head. She also fell down and lost her conscious- 
ness. These people were found subsequently by some wit- 
nesses and taken to the hospital but Madduleti died as the 
result of the wounds inflicted on him as soon as he reached the 
hospital. The woman suffered for some time but has recover- 
ed and is now examined as P. W. 9. Her evidence is corro- 
borated as far as*possible by the evidence bf witnesses who 
were working with her that day, P. Wg. 10, 11 and 12. There 
is no reason to doubt the truth of P. W. 9’s evidence in the 
case. We therefore agree with the Sessions Judge in finding 
that the accused did commit the crimes with which he js 
charged. But the important question in this case is whether 


Vodde 
Subbigads, 
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the accused is entitled to rely upon S. 84 of the Indian Penal 
Code and be excused for the acts he had done beoause at the 
time he did them he was by reason of unsgundness 
of mind incapable of knowing the nature of his 
acts or that what he was doing was wrong or 
contrary to law. The learned Sessions Judge has discussed 
the question at some length but has taken a somewhat severe 
view of the matter. He has held that it is not proved that 
the accused was incapable of understanding the nature of the 
acts which he committed. After looking into the evidence care- 
fully we are inclined to think that that is not a correct view. 
It would seem from all the circumstances of the case that at 
the time when he attacked the deceased and his wife he 
was really suffering from an impulse of homicidal mania and 
it was probably as the result of it he committed these offences. 
In the first place as the learned Judge himself remarks there is 
no kind of motive for the crime, or as stated in Queen-Empress 
v. Kadar Nasyer Shah (1), no apparent sane motive at all 
is alleged. That of course is one of the indicia of the act 
being done by some kind of insane impulse. The accused was 
behaving, as stated already, in an extraordinary manner just 
before the offence was committed. He was seated under a 
babul tree and was muttering something unintelligible, of some- 
body having spoiled him. The learned Sessions Judge seems 
to think that his action showed a certain amount of deliberation 
and calculation. We do not think there is any evidence to 
show it except that he did not at once attack the deceased in 
the middle of the day. There is nothing to show deliberation 
at all. In fact the evidence is merely that he attacked them 
in the afternoon. There is no evidence to show that he actu- 
ally followed them or how he came across them in the evening 
when he did attack. No doubt he took two stones in his hand 
but that, we think, is of no importance either way. It was not 
impossible that in the insane condition of his mind he thought 
that the deceased Was one of the men who had spoiled him. We 
do not know anything more of the man’s conduct at the time 
to draw any definite inference against the view we are taking. 
The learned Segsions Judge says he lay jn wait in the open 
space ncar the house of P. W. 11 and followed P. W. 9 and her 
husband so as to attack them when they were by themselves. We 
do not think there is sufficient warrant for this inference from 
the evidence. 


1. (1896) I L R a3 C 604 at 609. 
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The accused was examined by the Assistant Surgeon, Mr. 
K. Govinda Menon, P. W. 8,about three weeks after this occur- 
rence and his evidence is perfectly clear that the man was suffer- 
ing from insanity at the time when he was under observation by 
him. Mr. Govinda Menon seems to have placed him under 
observation very soon after the occurrence, i. e., within three 
weeks of it and he gives his opinion that even before three 
weeks he would have been of unsound mind. It is true that 
the Head Constable, P. W. 6, who arrested him the next day 
says he was all right when he arrested him but he goes on to say 
that all the people of the village told him that the accused haa 
become mad, and that juice was poured in his nostrils and that 
he had got no better. Taking all these circumstances into 
consideration and the fact that he seems to have acted alto- 
gether unaccountably, we think the inference is fairly strong 
that he acted when he committed these crimes in a fit of insanity 
. without understanding what the real nature of the act he was 
doing was. The fact that long afterwards, when he was placed 
under .the observation of the District Medical Officer, that 
officer did not discover any signs of insanity and thought he was 
of sound mind is not of much importance, because by that time 
the symptoms of insanity had passed off. The evidence of 


that Medical Officer is important only in connection with the | 


trial. That evidence shows clearly that the man was not 
insane at the time of the trial and therefore the trial was good. 
But it is of no importance for the purpose of deciding whether 
at the time these crimes were committed the accused was insane 
or not. he Public Prosecutor supports the case of the accus- 
ed betore us. We have therefore come to the conclusion that 
the proper inference in the case is that S. 84 applies to the ac- 
cused and that he should be acquitted under that section of the 
offences charged against him ; and we accordingly set aside the 
conviction and sentence against him. 

’ The next’ question is, what orders are we to pass in the 
case ? Ss. 470 and 471 of the Criminal Procedure Code apply 


to the case. Under S. 471 we are required to say specifically 
whether the accused committed the act or not. Werecord a 


finding that he did commit the acts charged agaist him namely, ‘ 


he caused the death, by beating with a stone on the head of 
Madduleti, and he also caused grievous hurt to his wife Venka- 
tamma. Under S. 471 we think the proper order to pass in 
this case is to direct that the accused he detained in safe-cus- 
tody inthe Bellary Central Jail in which he is at present. He 
R76 
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will be detained there not as a convict but in safe custody as 
required by S. 471. As he is not at present suffering from in- 
sanity we think it is better to keep him in jail rather,than our- 
selves send him to the Lunatic Asylum. The papers will be 
sent to the Government with a report of the action we have 
taken under S. 471. It will be for the authorities concerned 
to take further action under S. 474 when it is thought necessary 
to do so. 


A. S, V. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PHILLIPS. 
Periakaruppa Thevan ard others ... Appellants* (Defts.) 


v. 

Aiyanarsand Kaniyalaswamigal Kovil 
Devasthanam of Koshadai and 
Virathipathu Villages, Madura Talug, 
through its Dharmakarthas and Pooja 


Miras holders and others ... Respondents in all (Plain- 
tiffs 1 to 13, 15 to 22, 24 to 28, 
31 to 33). 


Landlord and tenani—Minor inamdars—Sett te eject their tenants—O nus 
of proof om plaintiffr—Ne presumption that plaintiff's owa beth warams—Occu- 
pancy rights of irnants—Proof of—Quantum. ` 

In a suit by the plaintiffs, minor inamdars, to evict the defendants, who 
were cultivating their inam lands, Ae/d, that there was no presumption that 
the plaintiffs were owners of both warams, and that, on the ordinary principle 
that a person suing in ejectrment must prove his right to eject, the onus lay 
on the plaintiffs of proving thrat they owned the kudiwaram. 

It appeared that the defendants and thelr predecesaors-in-interest had been 
in possession of the suit lands at any rate from 1843 onwards and that they 
had been disposing of their rights in those lands and dealing with them as if 
they had the right of occupancy in the lands. There was no evidence to show 
that the original grantee was himself in occupation of the suit lands before the 
grant (which was prior to the British Rule) and the only available evidence 
ws to the tenants in possession showed that, so far back as there was any record, 
the defendants and their predecessors ‘had been cultivating the lands and deal- 
ing with them as if they had the right of occupancy. 


Held further, that the plaintiffs had not proved their right to eject. 
Second Appeal against the decrees of the Court of the 
and Additional Subordinate Judge of Madura in A. S. Nos 21, 
22, 23, 25 and 154 of 1921 preferred against the decrees of 


8 A Nos 1454, 1455, 1456 1457 bet ae 
and 1476 of Igaz, p 16th April, 1935. 
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the Court of the District Munsif of Melur at Madura in O. 5. 
Nos. 445, 446, 447, 449 of 1917 and 502 of 1919 respectively. 

C. S, Venkatachariar for appellants. 

A. V. Viswanatha Sastri and K. Rajah Aiyar for 
respondents. 

The Court delivered the following i 

JUDGMENT :. In these appeals the question at issue is 
whether the plaintifs, minor inamdars, are entitled to evict 
the defendants who are cultivating their inam lands. 

The Lower Appellate Court has found that the tenants 
have not proved their occupancy right, and that they have not 
subsequently acquired the right of occupancy ; and has accord- 
ingly decreed the suits in favour of the plaintifs. 

In these appeals it is contended that the Lower Appellate 


Court has not considered the decision of the Privy Council in - 


Sivaprakasa Pandara Sannadhi v. Veeramma Reddi (1). In 
that case it was finally laid down that in considering the nature 
of an inam ‘grant, namely whether it was a grant of the melva- 
ram only or a grant of both meluaram and kudtvaram, no pre- 
sumption can be made in favour either of the grantee or of the 
cultivator. For a long period this Court had held that there 
was a presumption, especially in the case of Brahmins, that the 
grant was only of the melvaram. This presumption was held 
to be wrong by the Privy Council in Venkata Sastrulu v. Seetha- 
ramudu (2), which says that each case must be considered on 
its own facts. Subsequent to that decision a Full Bench of 
this Court in Muthu Goundan v. Perumal Ajyam (3) held that 
there was an initial presumption in favour of the grant of both 
varams. In Stvaprakasa Pandara Sannadhi v. Vecramma 
Reddi (1) this judgment has been referred to. It is pointed 
out by the learned Judges that the Full Bench decision is clearly 
in error and that there is no presumption one way or the other. 
In the present case therefore it would appear that in the absence 
of any. presumption that plaintifs own the kudtvaram it is in- 
cumbent on them to prove such right, which must be invoked 
to support their claim to eject defendants. The ordinary 
principle that a person suing in ejectment must prove his right 
to eject will apply. _ The learned Subordinate Judge has start- 
ed his judgment with an assumption “that the burden is on 
the cultivating tenants to show that they*and their predecessors- 
in-title have been in occupation of the identical lands from the 

xı (1922) IL Ras M 586.43 ML J 640 (P C). 

a (1919) ILR43 M 166: 97 MLJ (P C). 

3. (1921) TLR 44 M 3588:40 ML J gag (F B), 
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date anterior to the grant.” Admittedly the grants to’ the 
plaintiffs’ predecessors were prior to the British*rule and it 
would be extremely dificult for the defendants to prove that 


~ at the time of the grants their predecessors were actually in 


possession of the lands. It seems to me therefore that on the 
authority of Sivaprakasa Pandara Sannadhi v. Veeramma 
Reddi (1) the burden in the present suits is on the plaintiffs 
to prove their right to eject. 

It is, however, contended for the respondents that this 
principle laid down by the Privy Council in 1922 has been 
modified in 1923 by the judgment in Nainapillai Marakayar vy. 
Ramanadhan Chettiar (4) in which it is stated + 


“Tt cannot now be doubted that when a tenant of lands in India, in a 
suit by his landlord to eject him from them, sets up a defence that he has a 


- right of permanent tenancy in the lands, the onus of proving that he has such 


right is upon the tenant.” 

It is contended that by reason of this dictum the burden 
is upon the defendants to prove their occupancy rights. The 
decision in Natnapillai Marakayar v. Ramanadhan Cheittar (4) 
is based upon two prior cases The Secretary of State for India 
in Council v. Luchmeswar Singh (5) and Sethuratnam Aiyar v. 
Venkatachala Goundan (6). in both these cases it was either 
admitted, or found as a fact, that the tenants had been let into 
possession by the landlord and that consequently when the 
tenant claimed to possess occupancy right, it was incumbent 
upon him to prove it. I think that the same principle has been re- 
peated in Nainapillai M arakayar v. Ramanadhan Chettiar (4). 
That case does not in any way modify. the judgment 
of their Lordships delivered in the preceding year. In Naina- 
pillai Marakayar v. Ramanadhan Chettiar (4) it is stated that 
the ‘lands’ in respect of which a decree of ejectment has been 
made are part of the endowed property of the temple and that 
it is not disputed that the defendants were ‘tenants’ of the 
temple lands to which the suits relate. It had been defi- 
nitely found by the Subordinate Judge that the plaintiffs had 
both varams in the lands and consequently it was incumbent on 
the defendants to prove their occupancy right. If one were 
to interpret the judgment otherwise, it would appear that 
Sivaprakasa Pandara Sannadhi v. V ecramma Reddi (1) and 
Natnapillai Marakayapy. Ramanadhan Chettiar (4) are in con- 

tı (1942) [L Ras M 586:43 ML J 640 (PC). 
4 (1923) 1L R47 M337: 46 ML J 546 (PC). 
s. (1888) I LR 16 C 228 (P C). 
6 (1919) ILR 43 M 567: 38 ML J 476 (PC). 
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flict, and, inasmuch as the judgment in the former 1s not re- 
ferred tosin the latter, | do not think that any such inference 
can be,drawn if the cases can be explained in any other man- 
ner. As I have said above, tHe latter case follows two pnor 
cases in which the land itself belonged to the plaintiff, and con- 
sequently I think that in this last case also it must be deemed 
that the judgment is based on such an assumption. IfI am 
correct in this, the present suits have to be determined in accord- 
ance with the principle laid down in Siveprakasa Pandara San- 
nadhi v. Veeramma Reddi (1), and that is, that there is no 
presumption that the grantee of an inam is holder of both 
varams. In this view it might be advisable to set aside the 
finding of the Subordinate Judge and ask for another finding ; 
but inasmuch as the facts are all before me, I do not think 
it is necessary. The District Munsif has dealt with the de- 
fendants’ evidence at considerable length and has found that 
the defendants and their predecessors-in-interest have been in 
possession of the suit lands at any rate from 1843 onwards and 
that they have been disposing of their rights in those lands and 
dealing with them as if they had this right of occupancy. There 
is not a particle of evidence to show that the original grantee 
was himself in occupation of the suit lands before the grant 
and the only available evidence as to the tenants in possession 
shows-that so far back as there is any record, the defendants 
and their predecessors have been cultivating the lands and deal- 
ing with them as if they had this right of occupancy. The 
learned Subordinate Judge has not referred to any particular 
facts in favour of the plaintiffs beyond reciting the history of 
land tenures in this Presidency and, although that history is 
not inconsistent with the grant of the actual land to plaintifs, 
it does not support such a grant to any greater extent than a 
grant of melvaram only. Each case has to be determined on 
the evidence given therein. In the present case the District 
Munsif is right in holding that the plaintiffs have not proved 
their right to eject. 

The Lower Appellate Court’s decrees are therefore set 
aside and the decree of the District Munsif restored with 
costs both here amd in the Lower Appellate Court. ` 


A. 5. Vv. e Appellate Coyrt’s Decrees set aside and 
the Munsif’s restored. 








1. (1922) ILR 45 M 586:44 ML J 640 (PC), 


~ 
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In THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT ¿SIR Vıcror Murray Courrs “TROTTER, 
Chief Justice, MR. Justice PHILLIPS AND MR. JUSTICE 
KUMARASWAMI SASTRI. 

S. Gopala Aiyangar and another ... Petitioners* (Petitioners) 


” 


- 


Vv. 
M. K. Mahomed Ibrahim Rowther and others... Respondents 
(Respondents). 

Madras District Municipalities Act of 1920—R. 12 of Election Rules—E fact 
—Candidate obtaining majority of vetes disqualified from sitting—Procedure ox 
—-Declaration that candidate who secured next highest number of votes was duly 
elected—Fresh election—Order for—Voters aware of disqualificathon—Veters 
having 20 knowledge of disqualification—Dtstin ction. 

If a voter throws away a vote by ignoring something which he could have 
known and which would have told him that he was throwing away his vote 
because he was giving it for a person who could never succeed in the election, 
then his vote has to be taken as wiped out of the election and if there are enough 
of such votes to destroy the majority, the man who has the next highest number 
of votes can be declared duly elected ; but, if the votes were given in ignorance 
of the disqualification under which the candidate of his choice was in fact labour- 
ing, then it would be inequitable to allow the votes to be thrown away for 
that reason and the only proper course is to order a fresh election. 

. R. 12 of the rules for the decision of disputes as to the validity of an election 
does not mean that if the seat was claimed by the candidate who secured the 
next highest number of votes, the Judge must declare him duly elected, and 
that the option of ordering a second election only applies to cases where such 
candidate does not claim ttre scat. 

Petitions under S. 115 of Act V.of 1908 (by the petition- 
ers and 2nd respondent in the Lower Court) praying the High 
Court to revise the orders dated 28th November, 1923, of the 
District Court of Trichinopoly in O. P. No. 138 of 1923. 

D. Ramaswami Atyangar for C. $. Venkatachariar for 
petitioners. 

T. V. Ramanaiha Aiyar for respondents. 

A. Krishnaswami Atyar (amicus curiae) for respondent. 

The Court delivered the following . 


JUDGMENT : In this case the candidate who obtained 
the greatest number of votes at the election was unseated on 
the ground that he was interested in a Municipal contract and 
that therefore he was disqualified from sitting. The petitioner 
claimed the seat but he did not allege that tha disqualification 
under which the successffl candidate was ultimately found to 
labour was known to all or any of the voters who cast their 
votes for him. The first argument on behalf of the 2nd res- 


YC R P Nos 115 and $68 of 1924. ji 11th February, 195. 
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pondent was that R. 12 of the rules for the decision of dis- 
putes as te the validity of an election means that if the seat 
was claimed by the petitioner, the Judge must declare him 
duly elected and that the option of ordering a second election 
only applies to c7’ `s where the petitioner did not claim the 
seat. That seems to us a quite untenable view and we do not 
think that the draftsman of these rules_and it is a matter of 
common knowledge that both the District Municipalities Act 
(V of 1920) and the rules drawn under it were very largely 
based on English precedents and English decisions— could 
have meant to overlook the fundamental principles which have 
governed English Electoral Courts for many years. The 
principles appear to be these and we cannot put them better 
than they were put in the argument of Mr. Corrie Grant in 
Hobbs v. Morey (1). He says, “ The principle of election 
law is that when . there has been an election the candidate 
who is declared to be elected must be shown to have the major- 
ity of votes.” This prima facie requirement of the law is 
subject to a modification. He goes on “If, however, a candidate 
is disqualified by status, as in the case of a woman or a felon, 
the votes given for that candidate will be held to have been 
thrown away and the opposing candidate, although in fact he 
has received a less number of votes, will be declared to be 
elected.” That was the argument which was accepted by the 
learned Judges and on which Mr. Justice Kennedy’s judgment 
is based. There are several authorities which we need not 
trouble to go into. The effect of those authorities is that, if 
a voter throws away a vote by ignoring something which he 
could have known and which would have told him that he was 
throwing away his vote because he was giving it for a person 
who could never succeed in the election, then his vote has to 
be taken as wiped out of the election and if there are enough of 
such votes to destroy the majority, the man who has the next 
highest number of votes can be declared duly elected; but, if 
the votes were given in ignorance of the disqualification under 
which the candidate of his choice was in fact labouring, then it 
would be inequitable to allow the votes to be thrown way for 
that reason and the only proper course is to prder a fresh elec- 
tion. There is a passage in the judgment of Kennedy, J. which is 
relied upon to x Hes that in this case it would be a suitable course 
to have a further inquiry to see whether the second respondent 
can bring himself within the words of the learned Judge. Those 


1. (1904) 1 KB 74, 
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words are these. He sets out the principle that the disquali- 
fication should be apparent and says : “ As here thee disqualifi- 
cation was not apparent and thé petition does not allege that 
the voters knew of the respondent’s disqualification (the only 
notices being notices to the Mayor and to the opposing candi- 
date), and the petitioner had only a minority of votes, I do 
not:think he can successfully claim the seat.” = 

We respectfully accept the view put forward by Kennedy, ja 
as accurate though we see the very inconvenient consequence 
that might arise if such an inquiry as is outlined were ever 
ordered. But ‘as there is here no allegation of 
knowledge of the disqualification on the part of the 
persons who voted for the unseated candidate, we agree 
that the proper course is the one suggested by the learned 
Judge and there is no cause to interfere. Both the petitions 
are dismissed. 


A. S. V. | Petitions dismissed. 


In tHe High Court OF JuDICATURE AT MADRAS. 


PRESENT :— MR. Justice DrEvaposs AND MR. JUSTICE 
WALLACE. 


‘Lakshmi Ammal .... Appellant® (Plaintif). 


Court Fees Act, S. 12, cls. 1 and a—Plaint—Deficiency in Court-fee paid on 
—Power of Appellate Court te demaxd—Plaint accepted by Chief Ministerial 
Oficer entrusted with duty of receiving plaints and of seeing that proper fte 
is paid thercon—Ne actual decision by Lower Court om question ef Court-fee— 
Rfect-——Sale deed—Suit by vendee io set aside, and to recover portion of purchase 
money paid under it with damages—Court-fee on plaint in. i 

A plaint, which was insufficiently stamped, was filed in the City Civil Court, 
aod was accepted without objection by the Sheristadar of that Court, the Chief 
Ministerial Officer of that Court entrusted with the duty of checking the plead- 
ings filed in that Court and of seeing whether the proper Court-fee had been 
paid thereon. The suit was dismissed by the City Civil Judge, and, on appeal, 
by the plaintiff, the Taxing Officer of the High Court demanded from the 
plaintiff the difference between the Court-fee paid by her in fhe City Civil 
Court and the Court-fee payable by her according to law. The plaintiff con- 
tended that, as there was no decision by the City Civil Judge under S.- 12-of 
the Court Fees Act as to the proper Court-fee payable on the plaint, the Appel- 
Inte Court had no power under S. 12 (a) of that Act to require her to pay the 
additional Court-fee. 


° ® 

Held, overraling the contention, that the act of the She dar in accepting 
the plaint amounted to a decisien by the City Civil Judge as to the Court-fee 
pavable on the plaint under 8. 12 (1) of the Court Fees Act, and that the Taxing 


Officer was therefore entitled, under 8. 12 (2) of that Act, to insist upon the 
payment of the difference. 


*8 R No, 12829 of 1924. i i agth April, 1925, 
W 
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The words “shall be decided by the Court” in S. 13 (x) do not mean that 
an isene shal] be raised and decided by the Court. All’ that they mean is that 
the Court, elther the presiding officer, or the ministerial officer whe is charged 
with that duty, has to determine what the Court-fee ix 


The appellant purchased some property for Rs 2,000 under a sale deed execut- 
ed by the defendant and paid him Re 1,000 in cash and executed in favour of 
the defendant and his minor sons a mortgage deed for the balance of consideration 
for the sale. In a suit brought by her (appellant) alleging that the defendant 
had played a fraud on her by suppressing important facts and praying for a 
declaration that the sale deed and the mortgage deed were invalid and for the 
return of the Rs 1,000 paid by hèr and for Bs 300 as damages, Meld, that the 
substantlel relief asked for by the plaintiff was the cancellation of the sale deed, 


the claim for money being only ancillary to it, and that Court-fee on Re 3,300 
should be paid by her. 


The property having actually passed by the sale deed from the defendant 


to the plaintiff, she could not claim the amount paid by her without setting aside 
the sale, 


Appeal sought to be preferred against the decree of the | 


City Civil Court, Madras, in 0. S. No. 512 of 1922. 
WV. Rangaswami Atyangar for appellant. 
The Government Pleader on behalf of the Government. 


The Court made the following 
ORDER : Devadoss, J. : The appellant purchased some 
property for Rs. 2,300 under a sale deed executed by the de- 
fendant and paid him Rs. 1,000 in cash and executed in favour 
‘of the defendant and his minor sons a mortgage deed ‘for the 
balance of consideration for the sale. She brought a suit in 
the City Civil Court against the defendant alleging that the 
defendant had played a fraud on her by suppressing important 
facts and praying for a declaration that the sale deed and the 
mortgage deed were invalid and for the return of the Rs. 1,000 


paid by her and for Rs. 300 as damages. The City Civil, 


Judge dismissed the plaintiff's suit and the plaintiff preferred 
this appeal to the High Court. | She paid the Court-fee on 
Rs. 1,300 being the amount claimed by her from the defendant. 
The Taxing Officer of this Court held that the Court-fee paid 
was insufficient and that the Court-fee on Rs. 2,300 should be 
paid on the ground that the substantial relief asked for by the 


plaintiff was the canellation of the sale deed., The appellant 


paid the additional Court-fee. The Taxing Officer further 
demanded the difference between the Court-fee paid by her in 
the City Civil Court and the Court-fee payable by her according 
to his view. The appellant’s vakil objected to paying this 
‘difference and hence the reference to this Court. 


R77 


Lakshmi 
Ammal, 
In rre, 


Devadoss, J. 





~~ 
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This being a matter of considerable importance, we gave 
notice to the Government Pleader to appear on behalf of the 
Government. The first contention raised by Mr. Rangaswami 
Aiyangar, the appellant’s vakil, is that there was no decision 
by the City Civil Judge under S. 12 of the Court Fees Act as 
to the proper Court-fee payable on the plaint and that only in 
cases where there is 4 decision by the Lower Court the Appel- 
late Court has power under S. 12, cl. 2, to require a party to 
pay the ‘additional Court-fee which,the Appellate Court may 
consider to be the proper fee payable on the plaint. ‘The con- 
tention amounts to this: that when a plaint is received and 
filed by the Court without the presiding officer of the Court 
giving his decision as to the amount of the proper Court-fee 
payable, there is no decision of the Court under S. 12. In 
order to be certain as to the practice prevailing in the City 
Civil Court we called for a report from the City Civil Judge. 
“The learned Judge reports : 5 

“The principal ministerial officer attached to this Court, ots., the 
Sheristadar himself, personally receives all plaints and affixes the date stamp en 
them as soon as they are recelyed. He then goes through the plaints and acruti- 
nizes them carefully to ascertain whether they have been presented in time and 
whether they have been properly tramed or stampoed............ ..... mass. 
It is only in cases where the principal ministerial officer feels any doubt and 
puts up the cases for formal orders by the Judge that the Judge applies hlm- 
self to the question and gives his personal decision. This is the uniform course 
of proceeding that has been adopted during my time and I understand during, 
the time of my predecessors as well.” 

So far as we are aware this is the practice obtaining in all 
mofussil Courts. Plaints and petitions are received by the 
chief ministerial officer who files them if he is satisfied that 
they are properly stamped. If he finds that they are not 
properly stamped, he draws the attention of the pleader con- 
cerned to the fact and the deficiency is made up. If there is 
a difference of opinion between the chief ministerial officer and 
the pleader concerned, the matter is placed before the Judge 
or the presiding officer of the Court who decides What the pro- 
per Court-fee is. If objection is taken by the opposite side 
as to the correctness of the valuation, or Court-fee, an issue is 
raised as regards that, and the Court decides what the proper 
valuation is andgwhat Court-fee should bespaid. The con- 
struction contended for by Mr. Rangaswamsé Aiyangar is not 
supported by the wording of S. 12. S. 12 (1) isin these 


terms 2 J 


“Every question relating to valuation for the purpose of determining 
the amount of any fee chargeable under this chapter on a plaint or memorandum 
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or appeal shall be decided by the Court in which such plaint or memorandum, 
as the case may be, is filed, and auch decision ahali be final as between the 
parties .o the suit.” 

He placed reliance upon the words “ shall be decided by 
the Court.” This does not mean that an issue shall be 
raised and decided by the Court. All that it means is that 
' the Court, either the presiding officer or the ministerial officer 
who is charged with that duty, has to determine what the 
Court-fee is. Where the chief ministerial officer's decision is 
demurred to, the Judge or the presiding officer decides in open 
Court after hearing the party concerned or his pleader, what 
the proper Court-fee is. It cannot be said that when the 
ministerial officer, whose duty it is to check the pleadings filed 
in Court and whose duty it is to see whether proper Court-fee 
is paid or not, decides what the proper fee is, his decision is 
not a decision of the Court. Mr. Rangaswami Atyangar 
places reliance upon the decision in Kala Chand Sen v. Anund 
‘Kristo Bose (1) in support of his contention. In that case 
the plaintif paid a certain Court-fee on his plaint. The suit 
' was decreed in favour of the plaintif. The defendant appeal- 
ed and paid the same Court-fee on his Memorandum of Appeal 
as was paid by the plaintiff on his plaint. “When the appeal 
came on for hearing, the appellant raised the objection that 
the proper Court-fee was not paid on the plaint and therefore 
the plaint ought to have been rejected. The Subordinate 
Judge took the extraordinary course of requiring both the ap- 
pellant and the respondent to pay deficient stamp duty, and on 
the failure of both to do so, he ordered both the plaintiff’s suit 
and the appeal to be dismissed. The plaintiff preferred a spe- 
cial appeal to the High Court. The High Court set aside 
the order of the Subordinate Judge as it practically amounted 
to allowing the appeal inasmuch as he dismissed the plaintiff's 
suit. In the course of the judgment the learned Judges 
observe i , 

“Tt seems to ua, therefore, that the Subordinate Judie ought not to 
have allowed to be raised ‘on this occasion a question which neither had been 


raised in the first Court where, if necessaly, the amount of additional stamp 
might have been at once paid, nor in the grounds of appeal.” 


` ‘The question faised here was not specifically raised there. 
Considering the course that the case teok, the learned Judges 
thought that the defendant was in a way estopped from raising 
the question of Court-fee, inasmuch as he himself paid the 


t. (1874) aa W R 433. 


Lakshmi 
Ammal, 
inre. 


Devadoss, J. 
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same Court-fee on his appeal as was paid by the plaintiff on his 
plaint, and the order of the Subordinate Judge practically 
amounted to allowing the appeal which he could not have done 
when he found that the proper Court-fee was not paid for the 
appeal. In Shajan Bibi v. Earsin Dewan (2) the question 


- before us was not specifically raised. There the question was 


whether the suit was properly valued under the Suits Valuation 
Act and the High Court held that any objection as to valua- 


~ tion should have been raised in the' Court of first instance as 


required by S. 11 of Act VII of 1887 (Suits Valuation Act). 
In that case the Lower Appellate Court raised the question 
suo motu when it was not taken either in the Court of first 
instance or in the memorandum of appeal. The Lower Ap- 
pellate Court held that the suit was not properly valued and 
directed the plaint to be returned to the Court of first instance 
as insufficiently stamped. The valuation of the appeal was 
the same as that in the first Court. The learned Judges 
observe at page 47 2. 

“Without, therefore, expresaing any opinion on the merits of the case, 
we hold that the learned Judge was not, in law, entitled to raise the objection and 
to decree the appeal on that ground.” 

These two cases have no application to the present case. 
In the present case the question is whether the Court of Appeal, 
when admitting an appeal, is entitled to demand under the pro- 
visions of 5. 12, cl. 2, proper Court-fee payable in this Court 
as well as in the Court below by reason of the Judges in the 
Court below not having given a decision as to the proper 
amount of the Court-fee. 


Our attention is drawn by the learned Government Pleader 
to the case in Shama Soondary v. Hurro Soondary (3). In 
that case the District Judge on appeal held that before he could 
go into the merits of the case, he must, under S. 12 of Act VII 
of 1870, require the plaintiff to pay any such additional amount 
as would make up the fee payable on the suit. The High 


” Court upheld the decision of the District Judge. There the 


learned Judges declined to follow the ruling in Kala Chand Sen 
y. Anund Kristo Bose (1) holding that the expression of 
opinion relating, to S. 12 of the Court Fees Act was an obiter 
dictum, and could not be regarded as an authoritative declara- 
tion of law. They ob%erve at page 351 = 

No plaint can be accepted and registered until these preliminary ques- 
tions of valuation and sufficiency of stamp have been determined by the Court, 


` ` 
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and therefore it seems to us that it would be straining the language of 8. 12 to 
miy that the , question relating to valuation therein mentioned hes only reference 
tc a question raised as a distinct issue, and decided by the Court of first instance 
in the prgeence of, and as between, the parties to the suit.” 

It follows that where the Court accepts the plaint as pro- 
perly valued, it must be taken that the Court has given its deci- 
sion that the proper Court-fee has been paid. So long as the 
Court acts upon the footing that the proper Court-fee has been 
paid, its act amounts to a decision under S. 12, cl. 1 of the 
Court Fees Act. If the Court is not satisfied that the proper 
Court-fee has been paid, it certainly would have insisted upon 
the proper Court-fee being paid. Where it receives plaint, 
petition, or other pleading, as properly stamped, its act must 
be taken to fulfil the requirements of S. 12, cl. 1. This xiew 
is supported by the observations of Carnduff, J., in Surendra- 
nath v. Sitanath Das (4). The learned Judge observes at 
page 944 ._ , 

“It is true that there is on the record of this case no express decision 
that the fee of Ra 7-8-0 was sufficient ; but it seems to me that mch a decision 
is implied by the action of the Court in receiving the application on a stamp 
of Rs 7-8-0 and passing any order upon the prayer contained in it.” 

We hold that when a Court receives a plaint, petition, or 
any other pleading and files it as properly stamped, its act 
amounts to a decision that the proper Court-fee has been paid. 
If according to the practice prevailing in the Courts the chief 
ministerial officer files a plaint, or a petition, or other plead- 
ing, as being properly stamped or that proper Court-fee has 
been paid, his act is an act of the Court within the meaning of 
S. 12, el. 1. 


The , next contention is that in this case the WA 
per Court-fee has been paid. Mr. Rangaswami Aiyangar 
contends that the plaintiff asked for the return of Rs. 1,000 
inasmuch as she was led into accepting the sale deed owing to 
the fraudulent conduct of the defendant, and the contract of 
sale being invalid, she is entitled to the return of the money paid 
by her. This contention overlooks the plain fact that the 
plaintiff could not get back the money paid by her without set- 
ting aside the sale. The transaction is not merely a contract 


but a conveyance.® The plaintiff has acquired title to the pro~, 


perty under the’ conveyance executedein her favour. The re- 
turn of the consideration for the conveyance to the vendee 
could only be after setting aside the conveyance. So long as 
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the plaintif has the title to the property in her 
she cannot reasonably ask for the return of the purchase money 
paid. She can claim damages for breach of guarantee, or 
breach of covenant or title, but thatis not thé prayer 
in the plaint. The plaintif prays that the sale deed 
and the mortgage deed, dated 22nd October, 1921, 
might be declared invalid and not binding on her. ‘This pray- 
er can only be granted on her valuing the suit as if for the can- 
cellation of the sale-deed and by paying the proper Court-fee. 
If the transaction were a mere contract and not a conveyance, 
the plaintiff would be entitled to get back the amount 
paid by her on the ground that she entered into the contract | 
owing to the fraud of the defendant. But, where the property 
has actually passed from one party to the other, the vendee 
cannot claim the amount paid by him without setting aside the 
sale. It is urged that under S. 7, cl. 4 (c) the plaintiff is en- 
titled to value the relief sought at Rs. 1,300, as that is the 
amount she claims. The main relief claimed is really the set- 
ting aside of the conveyance and the claim for money is only 
ancillary to it. To such cases S. 7, cl. 4 (c) has no application. 

The Court Fees Act has been amended by Act V of 1922 
(Madras Act) and the following clause has been enacted -— 

“In a suit for cancellation’ of 2 decree for money or other property 
having a money value, or other document securing money or other property 
having mch value, 

according to the value of the subject-matter of the quit, 
and such value shall be deemed to be— 

if the whole decree or other datument is sought to be cancelled, the 
mount or the value of the property for which the decree was passed or the 
other document executed.” 

Here the plaintiff claims relief in respect of what was 
eonveyed under the document. ‘This new clause applies to the 
present case and I hold that the decision of the Taxing Officer 
of this Court is correct. ` 

We are indebted to Mr. Anantakrishna Atyar,.the learned 


Government Pleader, for the valuable assistance he gave us 


_in this matter. 


Wallace, J. : | agree. 

The scheme ef S. 12 of the Court Fees Act is to see that 
the revenue is not defrauded, that the proper fee payable to 
Government as the “ pride ” of the trial of the suit has been 
paid. Itis dificult to see how a decision on that point can 
rest upon the option of parties, or to say that the Act deli- 
berately restrains Courts from interfering on behalf of the 


4 
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revenue unless the parties themselves, whose interests are in 
the main opposed to any increase in the Court-fee paid, move 
in the matter. It is obvious that the section is intended to 
permit the Taxing Officer of a Court to raise the question 
suo motu, whether the parties have raised it or not. The 
Privy Council has clearly laid down in Rachappa Subba Rao 
v. SAtdappa Venkatrao (5) that ‘ The Court Fees Act was 
passed not to arm a litigant with a weapon of technicality 
against his opponent but to secure revenue for the benefit of 
the State. This is evident from the character of the Act and 
is brought out by S. 12 which makes the decision of the First 
Court as to value final as between the parties and enables a 
Court of Appeal to correct any error as to this only where the 
First Court decided to the detriment of the revenue.” 

The wording of the section offers no difficulty since, in any 
case, the trying Court must decide the question of Court-fee 
implicitly or explicitly, before it can proceed to try the suit. 
If the Court is not satisfied that the plaint is properly stamped 


it must dismiss the suit unless the proper stamp-fee is paid__sez | 


O. 7, R. 11 (c). If the question is not explicitly raised-and 
the Court proceeds with the trial, the Court has implicitly 
decided that the stamp is sufficient. If the parties or the 
Taxing Officer specifically raise the point then the Court gives 
an explicit decision thereon. In either case, there is a deci- 
sion of the Court ; but while, when the parties have raised 
the point, the express decision of the Court will be final between 
them, the section permits the Appellate Court suo motu to 
raise the point in the interests of the revenue. This is the 
view laid down in Shama Soondary v. Hurro Soondary (3) 

with which I respectfully agree; and the same view under- 
lies the decisions in Narain Singh v. Chaturbhuj Singh (6) and 
Surendranath v. Sitanath (4) (the Calcutta High Court), and 
the decision of the Madras High Court in Tekana Kavandan 
v. Alagiri Kavandan (7), and it is not opposed to that of the 
Full Bench in 4mjid Ali v. Muhammad Israil (8). The 
case reported in Shajar Bibi v. Earsin Dewan (2) raised and 
decided a question of jurisdiction only. 

As to the second point it is clear that the mere declara- 
tion that the salg deed is not binding on the plaintiff will not 
enable the Court to decree the returh of Rs. 1,000. The 

a. (1912) 16 IC 46. 3. (1881) TL R77 C 448, 
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plaintiff is not entitled to have the sale deed 
remain in being and the return of the Rs. 1,000 alse. If the 
defendant is to pay her the Rs. 1,000, the defendant must also 
be put in stateas quo ante the sale, that is, the sale must "be can- 
celled. The sale is a bilateral contract, and one party cannot 
be rid of it merely by a declaration that it is not binding on her. 
She must release the other party also and place him in sratus 
quo ante. lence the petitioner's suit is misconceived. She 
can have the declaration without the return of the money or 
she can have the money if the decree also cancels the sale deed. 
Her chief concern is the return of the money, and that she can- 
not have unless and until the sale is cancelled. Her suit is 
therefore one in effect for the cancellation of a sale deed and 
S, 7 (iv) (x) of the Court Fees Act applies. 


By the Court :. Time for paying the deficient Court-fee 
will be one week after the re-opening of this Court. 
A. S. V, | Reference answered. 


J 


t ~ 
IN THE HicH COURT oF JUDICATURE AT MADRAS. 
Present : Mk. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAR. 


Sankaralinga Mudaliar (dead) and 
others ... Appellants* (Respondents 
1 to 3 and L. Rs. by the deceased 
1st appellant) 


Y. 
The Official Receiver of Tinnevelly ... Respondent (Pett 
i tioner). 

Civil Precedure Cada, O. 38, R. 11—Attachmeni before judgmext—Preperties 
belonging to several ce-parceners—Death after decree of some of the judgment- 
debtors—Shares if survive te the other co-parreners—Iaseloeacy—E feci of—F hat 
orsts in Recaver. 


An attachment before judgment of properties belonging to he members of 
a joint Hindu family was followed by a decree and subsequently two of the 
co-parceners judgment-debtors died. The other co-parceners who were also 
judgment-debtors were adjudicated insolvents and the question arose whether 
the shares of the deceased co-parcenera passed by survivorship and tirus became 
vested in the Offcial Receiver. ‘Held, an attachment before judgment of ro- 
parcenary property followed by a decree before the jJudgment-debtors’ death has 
the effect of precluding the accr@lal of title by survivorship as against the attaching 
creditor in the same way as an attachment after decree. The accrual of survivor- 
ship is not however entirely prevented but operates subject to the prior rights 
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of the attaching decree-holder, and where the properties have been sold in execu- 
tion, the decree-holder is bound to refund to the Official Receiver only the shares 
of the insolvent co-parcenera Case-law discussed, Subrao Mangesh v. Mahka- 
devi, (1914) I LR 38 Bom 105 and Sunder Lal v. Raghunandan Prasad, (1923) 
I L R g Pat aso followed. 


Appeal against the order of the District Court of Tinne- 


velly, dated 13th July, 1922, in C. M. P. No. 566 of - 


1918 in I. P. No. 5 of 1917. 

S. T. Srinivasa Gopalachari for appellants. 

Marthandam and Chidambaram for respondent. 

The Court delivered the following 

JUDGMENTS : Madhavan Nair, J. This is an appeal 
against the order of the District Judge of ‘Tinnevelly in 
C. M. P. No. 566 of 1918 on his file in which the Official 
Receiver of Tinnevelly was the petitioner. The appellants, 
who were respondents 1 to 3 in the Lower Court, had brought 
a suit, O. S. No. 106 of 1913, in the District Munsif’s Court 
of Ambasamudram against seven defendants, all members of 
a joint Hindu family. Pending the suit they applied for and 
got an attachmert before judgment of the joint family pro- 
perties. The suit was compromised and a razi decree, Ex. I, 
was passed on the 23rd of September, 1914, which provided 
that the defendants therein should pay into Court Rs. 2,100 
with interest within the 15th of April, 1915, and that, in de- 
fault, the attached properties might be sold and the amount 
realised. It also provided that the attachment before judg- 
ment which had already been made would continue until the 
amount fixed by the decree was paid. Defendants 1 and 7 
in that suit died subsequent to the decree. After their deaths 
an execution application was filed in the District Munsif’s Court 
by the decree-holders, the present appellants, and an order for 
sale of the attached properties was made. Defendants 2 
to 6 in the suit were also ordered as the legal representatives 
of the deceased defendants 1 and 7. A petition for adjudicat- 
ing defendafits 2 to 6 as insolvents was presented to the Dis- 
trict Court of Tinnevelly on the 31st of January, 1917, and 
they were adjudged insolvents by order of that Court dated the 
23rd of March, 1917. The attached properties were sold in 
Court auction on the 28th of June, 1918, impursuance of the 
orders of the Destrict Munsif and were purchased by the 4th 
respondent in the Lower Court. The Official Receiver, who 
was not a party to the sale proceedings, filed the petition out 
of which this appeal arises, saying that, as the insolvent’s assets 
had vested in him on the order af adjudication, the subse- 
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quent sale is not valid and binding on him and that the sale 
should, therefore, be set aside. There was also analternative 
prayer to the effect that, if for any reason the sale could not 
be set aside, the decree-holders should be compelled to refund 
to him the amount they realised in execution. 


The District Judge on the. first occasion held that he, sit- 
ting as a Judge exercising insolvency jurisdiction, had no power 
to examine the validity or otherwise of an execution sale held 
by another Court and, therefore, dismissed the petition. On 
appeal, however, by the Official Receiver to this Court (C. M. 
A. No. 128 of 1919), this decision was set aside and the peti- 
tion was remanded to the Lower Court for fresh disposal. The 
District Judge has now held that the sale itself could not be 
set aside as the auction purchaser, 4th respondent in the Lower 
Court, purchased the property bona fide and was, therefore, 
entitled.to the protection given to bona fide purchasers by S. 34 
(3) of the Provincial Insolvency Act (III of 1907), but he has 
granted the alternative prayer referred to above, t. e., he direct- 
ed the decree-holders, the present appellants, to refund to the 
Official Receiver, the. respondent before us, for the benefit of 
the whole body uf creditors the sum of Rs. 3,15 3-2-0 realised 
by them in execution. He also gave them leave to rank as un- 
secured creditors in the subsequent insolvency proceedings be- 
fore the Official Receiver. Against this order of the District 
Judge the decree-holders have filed the present appeal; the 
Official Receiver has filed a memorandum of objections stating 
that the sale should also have been set aside as the auction- 
purchaser could not in the circumstances of this case be con- 
sidered to be a bona fide purchaser. 


Two points have been urged before us by Mr. S. T. Srini- 
vasa Gopalachariar, the learned counsel for the appellants, viz., 
(1) that on a proper construction of Ex. I, the razi decree, a 


charge has been created on the attached properties in his clients’ 


favour and that, therefore, the properties vest in the Official 
Receiver only subject to his clients’ rights under the decree, and 
(2) that even if there is no such charge, inasmuch as two out 
of seven judgment-debtors had died after the attachment be- 
fore judgment ang also after the decree, such prior attachment 
followed by the decree prevents the shares of she two deceased 
co-parceners from survi¥ing to the rest and that, therefore, 
those shares do not vest in the Official Receiver on the insol- 
vency of the remaining co-parceners as they had never vested 
in the insolyents themselves, He urges, therefore, that the 
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Official Receiver had not rights at least as regards two-sevenths 
of the properties sold and that his clients were entitled to re- 
tain at least two-sevenths of the purchase-money realised. ` 

As regards point No. 1, Ex. 1 only states that the defend- 
ants should pay into Court within a prescribed time the decree 
amount with interest and that, in default of payment, the plain- 
tiffs should recover the amount “ from the defendants and also 
by the sale of the properties now under attachment before 
judgment by the Court without having any necessity for re- 
attachment and from the defendants’ other properties, and that 
the attachment before judgment should continue 
in force until the whole amount is paid according to this com- 
promise decree.” These provisions do not, in our opinion, 
constitute a charge on the properties and do not confer on the 
decree-holders any higher rights than those of money decree- 
holders who have effected an attachment of those pro- 
perties for executing their decrees. 


As regards point No. 2, the learned counsel for the 
appellants has strongly relied upon a decision of the Privy 
Council reported in Suraj Bunsi Kogrv.Sheo Pershad Singh( 1) 
in support of his argument that the attachment before judg- 
ment in this case followed as it was by the decree prevented 
the shares of the deceased co-parceners from surviving to the 
rest. As it appears to us that the answer to the question now 
raised depends really upon a correct understanding of the prin- 
ciple laid down by the Privy Council in the above case, it is 
necessary to consider the exact scope of that decision: and to 
examine how the principle indicated therein has been under- 
stood and applied in subsequent decisions. In that casc the 
father had executed a mortgage of properties belonging to the 
joint family consisting of himself ard his two sons. ‘The 
mortgagce brought a suit on his mortgage against the father 
and got a decree ordering the sale of the property. In execu- 
tion of the decree the property was attached and an order to 


carry out the sale was made. Subsequent to this, but before 


the date fixed for the sale, the father died and the execution 
proceedings were thereafter continued against the sons who 
objected to the sale putting forward their clayns as co-parceners 
under the Mitakshara Law. The executing Court referred 
them to a separate suit and the propérties were sold. In the 
"suit by the sons to set aside the sale it was found that the nature 
of the debt was such as not to be binding onthem. The Privy 
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Council set aside the sale as regards the sons’ two-thirds share 
but sustained the sale to the extent of one-third which on a 
partition in his lifetime would have fallen to the shage of the 
father. It may be stated that the reason for upholding the 
sale with regard to the one-third share was not that the mort- 
gage executed by the father could be held to be binding on the 
estate to the extent of-his own share because their Lordships 
expressly leave this point open. In their Lordships’ own 
words the reason for the decision was that “at the time of 
Adit Sahai’s (father’s) death, the execution proceedings under 
which the mouza had been attached and ordered to be sold had 
gone so far as to constitute, in favour of the judgment-creditor 
a valid charge upon the land, to the extent af Adit Sahai’s 
undivided sharc and interest therein, which would not be de- 
feated by his death before the actual sale.” It is true that 
in the Privy Council case there were not only a decree and an 
attachment in execution of the decree but also an order for 
sale of the properties before the death of the judgment-debtor; 
but in the very next sentence their Lordships state that “ they 
are aware that this opinion is opposed to that of the High Court 
of the North-Western Provinces, in the case of Goor Pershad 
v. Sheodeen (2).” In that case there was only a decree and 
an attachment in execution of the decree but no order for sale 
before the judegment-debtor’s death and it was held that the 
judgment-debtor had no property in the house in sujt availa- 
ble after his death in execution of decree for the satisfaction 
of the judgment debt. The Privy Council in expressly dis- 
senting from this decision must, we think, be considered to 
have in effect held that an attachment in execution of a decree 
before the judgment-debtor’s death would prevent his 
share from surviving to his other co-parceners though no 
order for sale had been made prior to his death. ‘That this 
is the true scope of the Privy Council decision has been recog- 
niscd by more than one decision of this Court [vide B. Krishna 
Rao v. Lakshmana Shanbhogue (3) and Thadi Ramamurthi 
v. Moola Kamiah (4)]. It may be mentioned that in 
B. Krishna Rao v. Lakshmana Shanbhogue (3) also there was 
not only an attachment in execution of the decree but an order 
for sale before the judgment-debtor’s death Dut the learned 
Judges indicate that theedecision of the Privy Council would | 
cover even a case where there was no such order, for they 
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state at page 307, “in declaring that the ruling they were pro- 
nouncing Was opposed to that of the High Court in the case 
cited, tke Privy Council in effect pronounced that the interest 
of the judgment-debtor had, by the attachment, been brought 
under the control of the Court for the purpose of executing the 
decree so as to preclude the accrual of a title by survivorship 
in the event of the death of the judgment-debtor before an 
order for sale was made. In the case before the Court it 
appears the order for sale was made before the death of the 
judgment-debtor. but, whether this be so or not, we feel our- 
selves bound by the ruling of the Privy Council.” In Thadi 
Ramamurthi v. Moola Kamiah (4) there was only an attach- 
ment in execution of the decree but no order for sale before 
the judgment-debtor’s death. The Lower Court in that case 
had dismissed the suit on the ground that, as the judgmeht- 
debtor who was an undivided co-parcener died before the order 
for sale was madc, his interest survived to the defendant and 
was not available to the plaintiff for sale. The High Court 
in allowing the second appeal refers to Suraj Bunst Koer v. 
Sheo Pershad Singh (1), B. Krishna Rao v. Lakshmana 
Shanbhogue (3) and Lakshmana Aiyar v. Srinivasa Atyar (5) 
and states that the question was concluded by authority. Re- 
garding the Privy Council case the learned Judges observe 
thus >. 
; “In the case before the Privy Council it is true that not only waa there 
an attachment but also an order to carry out the sale before the death of the 
cu-parcener. But in the course of their judgment the Judicial Committee ex- 
presses their dissent from a judgment of the North-West Provinces High Court 
in which it was held that, while the co-parcener bad died after his interest in 


the property was attached but before an order for sale was made, there remained 
no interest in the Judgment-debtor which could be brought to sale.” 

In Muthuswami Chetty v. Chinnammal (6) it is stated 
that 

“It has been repeatedly decided by this Court that attachment alone 
without an order for sale precludes the accrual of the title by surviyorship in 
the event of che death of the judgment-cebtor after attachment and before the 
no interest in the judgment-debtor which could be brought to sale.” 

It has been brought to our notice that the learned Judges 
in Zamindar of Karvetnagar v. Trustee of Tirumalai, Tiru- 
pati, etc., Devastkhanam('7) state that the desision in B. Krishna 
Rao v. Lakshmana Shanbhogue (3) and Lakshmana Aiyar vy. 

Srinivasa Aiyar (5 )cannot be relied upon in view of the decision 
l 1. (1879) ILR 5C 148 (PC) 3. (1881) ILR4 M soa. 
4 (1914) 116M L T 123, 5. (1898) 8 ML J 64 
6. (1914) a6 ML J 517 at 518. 
7. (1909) IL R 32 M 429 at 442: 19 M L J gor. 
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of the Privy Council in Moti Kal v. Karrabuldin(8 )to the effect 
that an attachment merely prevented alienation and did not give 
title. They also state that the same view was taken in 
Sankaralinga Reddi v. Kandaswami Tevan (9). ° These 
observations have been noticed and commented upon in two 
later cases of this Court reported in Murugaiya Mudalir v. 
Ayyathorat Mudaliar (10) and Thadi Ramamurthi v. Moola 
Kamiah (4). These decisions, with which we respectfully 
agree, render it unnecessary for us to discuss the matter afresh. 
In Thadi Ramamurthi v. Moola Kamiah (4) which has already 
been noticed above, the learned Judges state in Sankaralinga 
Reddi v. Kandaswami Tevan (9) the decision in B. Krishna 
Rao v. Lakshmana Shanbhogue (3) was not dissented from, 
but it was expressly pointed out that under that decision the 
attachment has the effect of preventing the property passing — 
by survivorship, and the fact that the attaching creditor does 
not, by attachment, create such a charge on the property as to 
acquire priority over other creditors coming in is inno way 
opposed to this view. This also is what was decided in 
Lamindar of Karvetnagar v. Trustee of Tirumalai, Tirupati, 
¢ic., Devasthanam (7) wherein it was held that no charge was 
created by the attachment in favour of the creditor as against 
a subsequent creditor. There is no doubt an observation in 
Zamindar of Karvetnagar v. Trustee of Tirumalai, Tirupati, 
etc., Devasihanam (7) that the decision in B. Krishna Rao v. 
Lakshmana Shanbhogue (3) is opposed to this 
view. But whether that is so or not, no dissent was expressed 
from the decision to the eflect that the attachment precludes 
the accrual of title by survivorship. The observation of their 
Lordships of the Privy Council in Moti Lal v. Karrabuldix(8) 
relied upon in Zamindar of Karvetnagar v. Trustee of Tiru- 
malai, Tirupati, étc., Devasthanam (7) has no reference to 
this question. That such is the effect of this decision seems to 
be borne out by the judgment in Murugatya Mudaljar v. Ayya- 
thorai Mudaltar (10) in which the learned Judges say that the 
case in Zamindar of Karvetnagar v. Trustee of Tirumalai, 
Tirupati, etc., Devasthanam (7) had reference to the ques- 
tion whether in the circumstances of that case the judgment 
creditors who had obtained orders of attachment were in a 
3. (1881) IL R4M 302.0 ‘ge (1914) 16 M L T 123. 
7 (1909) IL R 52 M 429 at 442: 19 ML J gor. 
8 (1897) IL Ras C 179 (PC). 
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stronger position than those who had not obtained such orders.” 
In the light of the above remarks, the observation in Subrao 
Mangesh v. Mahadevi (11) that the proposition laid down in 
B. Krishna Rao v. Lakshmana Shanbhogue (3) has no longer 
the support of the Madras High Court is not correct. In this 
connection we would only add that, having regard to the deci- 
sion of the Privy Council in Moti Lal v. Karrabuldin(8 ) it must 
now be taken that the word “charge” used by their Lordships 
in Suraj Bunst Koer v. Sheo Pershad Singh (1) in the passage 
extracted by us must be understood only in a general and not 
in the strictly legal sense (see also Mayne’s Hindu Law, para- 
graph 332, gth Edition). | 
i Thus it will be seen that the decision in Suraj Bunsi Koer 
v. Skeo Pershad Singh (1) and the later decisions of this Court 
establish the position that an attachment in execution 
of the judgment-debtor’s interest in joint family property will, 
in the event of his death subsequent to such attachment, pre- 
clude the accrual of title by survivorship as against the attach- 
ing creditor. 

In the present case the attachment was before judgment. 
The judgment-debtor died after the decree but before any 
order for sale was made. The question is whether the fact 
that the attachment was before judgment makes any difference 
as regards the application of the above principle. There is 
a direct authority in Muthuswami Chetti v. Chinnammal (6) 
that it does not make any difference. In that decision it was 
held that an attachment before judgment has the effect of pre- 
venting ‘the interest of the deceased judgment-debtor from 
passing by survivorship in a case where the judgment-debtor 
dies after the decree. The reason js thus ‘stated “by “the 
learned Judges >. ye ei eee 

“When a decree is passed subsequently it is unnecessary to attach the 
property again and the prior attachment renders the property available for 
sale in execution, An attachment followed by a decree, therefore, precludes 
the accrual ofthe title by survivorship for the same reasons as an attachment 
after decree.” 

It has, however, been argued by the learned vakil for the 
respondent that the decisions in Subrao Mangesh v. Maha- 
devi (11) and Sunder Lal y. Raghunandan Prasad (12) take 
a contrary view and that they should be folfowed in preference 
to the Madras‘cases. Subrao Mangesh v. Makadevi (ai) 
is no doubt a direct decision in his favour, but with all respect 

1. (1879) ILR 5 C 148 (PC), 3. (1881) ILR4 M 302. 
' 6 (1914) 26 M L J 517. 8. (1897) I LR a5 C 179 (PC), 
11, (1913) T L R 38 B105 at rro, 12, (1933) ILR Pat aso, 
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we feel unable to follow that decision. In that case the learn- 
ed Judges begin their. judgment by stating that the determina- | 
tion of the case before them depends on the correct construc- 
tion of the Privy Council judgment in Suraj Bunsi Koer'v. Bheo 
Pershad Singh (1). They then distinguish that case by saying 
that there, there had been not a mere attachment before judg- 
ment but an attachment in execution and an order for sale. 
They also seem to think that their Lordships of the Privy Coun- 
cil use the word “ charge” in the passage extracted by us in 
its strict legal significance_vide page 107. We have already 
stated that, in our opinion, their Lordships in effect held that 
an order for sale was not essential for defeating the survivor- 
ship and that it is not right to understand the word “ charge ” 
as having been used in the strict legal sense. The learned 
Judges seem to deduce from the Privy Council decision that 


‘some step should be taken in execution which will have the 


effect of defeating the survivorship, but what that step exactly 
is, in a case where there has already been an attachment before 
judgment and a decree following it prior to the judgment- 
debtor's death, they do not state. If as we have shown above 
a mere attachment in execution ts, according to the Privy 
Council, enough to defeat the survivorship and if in a case 
where there has been an attachment before judgment and a 
decree following it there need not be any further 
attachment after the decree__vide O. 38, R. 11 of the Code of 
Civil Procedure__we fail to see what further step such a decree- 
holder should take in order to bring matters to the stage where 
a mere attachment in execution has been made. The learned 
Judges then rely on a decision of this Court in Ramanayya v. 
Rangappayya (13) for the position that an attachment before 
judgment has not the effect of defeating the survivorship and 
observe that though in that case the defendant had died be- 
fore the decree, it does not make any difference whether he 
dies before or after the decree. This observation does not 
seem to us to be sound. It is true that until a decree is passed 
an attachment before judgment could not operate to render the 
attached property available for sale in execution, but if a decree 
is also passed before the defendant’s death, it is unnecessary 
to attach the proptrty again and the prior attachment renders 
the property available fog such sale. The décision in Rama- 
nayya v: Rangappayya (13) has been referred to and distin- 
guished in a later case in Muthuswami Chetttv.Chinnammal (6) 
t (1879) ILR s C 148 (PC). 6. . (1914) 26 M LJ 517. 
< o l IK (1893) ILE 17 Miry a 


XLI] THE MADRAS LAW JOURNAL REPORTS. 625 


which has not been noticed by the Bombay High Court. In 
Ramanayyd v. Rangappayya (13) itself che learned Judges 
clearly indicate that an attachment before judgment would be- 
come operative as soon as a decree is passed and that, if the 
defendant had died subsequent to the decree, they would have 
held that such prior attachment would defeat the survivorship. 


We might also notice that it has been held in Ganu Singh 
v. Jangi Lal (14) that the effect of an attachment of property 
under the Code of Civil Procedure whether made before or 
after decree is the same, provided that in the former case a 
decree is made for the plaintiff at whose instance the attachment 
takes place,__see page 534. Inthe same judgment it has been 
observed that “ the main object of an attachment before judg- 
ment is to enable the plaintiff to realise the amount of the decree 
supposing a decree 1s eventually made, from the defendant’s 
property.” 

For the above reasons we must hold, dissenting from 
Subrao Mangesh v. Mahadevi (11) and following Muthu- 
swami Chetti v. Chinnammal (6), that an attachment before 
judgment followed by a decree prior to the judgment-debtor’s 
death has the effect of precluding the accrual of title by survi- 
vorship as against the attaching-creditor in the samc way as an 
attachment after decree. This, however, should not be inter- 
preted to mean that the operation of survivorship is altogether 
stopped by reason of the attachment whether before or after 
decree for, if the attaching-creditor does not execute his decree. 
or if the entire property is not needed to satisfy the decree, 
then the property or the surplus, as the case may be, will go 
to the other co-parceners. The decision discussed above 
should, in our view, be only taken to mean that the other co- 
parceners take the property subject to the claims of the attach- 
ing-creditor. 


With regard to the decision in Subrao Mangesh v. Maha- 
devi (11), it might also be mentioned that, while discussing 
the Privy Council case, the learned Judges seem to make a 
point of the fact that in the case before them there was no 
actual sale of the property even after the judgment-debtor’s 
death and seem to indicate that, if there was such a subsequent 
sale, the prior attachment might preclude the operation of 
survivorship__vide page 109. We do.not think that the 
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Privy Council decision justifies the drawing of such a distinction, 
but, in view of the fact that in the present case thete has been 
an actual sale after the judgment-debtor’s death, it is not 
necessary to discuss the matter any further. 

The other case reli¢d upon by the respondent is the one 
in Sunder Lal v. Raghunandan Prasad (12) which follows 
Subrao Mangesh v. Mahadevi (11). In that case it was 
found as a fact that there was no attachment before judgment 
and also that the defendant died just after the hearing of the 
suit and before the judgment see page 256. The occasion, 
therefore, for considering the question as regards the effect of 
an attachment befòre judgment in a case like the present did 
not actually’ arise though the learned Judges state that an 
attachment before judgment does not rank in the same position 
as an attachment after judgment. They simply follow the 


` decision in Subrao Mangesh v. Mahadevi (11) and this case, 


t 


therefore, does not carry us any further. 

In the result the Lower Court’s decree will be modified 
by a direction that the appellants are entitled to retain two- 
sevenths of the purchase-money realised by the sale of the 
properties and are bound to refund only the balance to the 
Official Receiver. For the amount that they have thus to 
refund and for any further claims that they may have as fe- 
gards interests and costs they will rank as unsecured creditors 
in the insolvency proceedings before the Official Receiver. The 
parties will receive and pay proportionate costs throughout. 

Wallace, J. : | am in general agreement with my learned 
brother as to the conclusion to be properly deduced from the 
case-law quoted before us, viz., that an attachment before 
judgment, when followed by a decree passed prior to the 
death of the judgment-debtor co-parcener, prevents, as against 
the rights of the attaching creditor, the accrual of the  survi- 
vorship right to the surviving co-parceners. But I should like 
to say, though it is not necessary for the presentedisposal of 
this case, that I consider that the language used in B. Krishna 
Rao v. Lakshmana Shanbhogue (3), Thadi Ramamurihi v. 
Moola Kamiah (4) and Muthuswami Chetti v. Chinnam- 
mal(6)cases, on which we rely, is too broad, if interpreted lite- 
rally. [ do not think that these cases intended tg lay down more 
than that so far as concemns ‘the attaching decree-holder’s right 


s. (1881) ILR4 M 302. 4 (1914) 16 ML T gay. 
6. (1914) 26 ML J 517. 11. (191g) TLR 38 B 105 
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to hold the share of the deceased co-parcener liable for his debts 
it is not defeated by the survivorship right, and not any general 
principle that whenever there is an attachment of co-parcenary 
property followed by, or preceded by, a decree, the survivorship 
right of co-parceners to that property is barred. Obviously, 
for example, if the attaching decree-holder’s debt, and the 
debts of other decree-holders who are entitled in law to take 
advantage for themselves of the attachment made by another 
decree-holder, are satisfied, and there remains a surplus out of 
the share of the deceased judgment-debtor co-parcener, that 
surplus will accrue by survivorship to the other co-parceners. 
The proposition that an attachment plus decree will in all cases 
and until the cessation of the attachment prevent the accrual 
of the survivorship right does not, I think, necessarily follow 
from the cases quoted and is a proposition which will lead to 
many practical difficulties in partition and other proceedings. 
I think the correct way of stating the law is that the accrual of 
survivorship is not prevented but operates subject to the prior 
rights of the attaching decree-holder and other decree-holders 
who are erititled to take advantage of his attachment to have 
their decree debts satisfied in execution proceedings against 
what was the share of the deceased judgment-debtor co-parces 
ner. The control over that share which the Court has by vir- 
tue of the attachment will be used by it for that end, and wil) 
not be relaxed until the end is attained. It is this exercise of 
this control, which, in my view, constitutes the “valid charge ” 
over the property of which the Privy Council speaks in the Suraj 
Bunsi Koer v. Sheo Pershad Singh(1)case which * charge ” 
must spring out of the attachment which puts the property 
under control of the Court, and not out of any subsequent step 
in execution; only the attachment, if before judgment, must 
have been followed up by a decree passed before the death of 
the judgment-debtor co-parcener, since it is the decree which de- 
clares the extent of the right which the attaching creditor has 
against the property. 

I agree in the order proposed by my learned brother. 

T. 5. V. Decree modified. 
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In THE HIGH Court OF JupicaTuRE AT MADRAS. 
PRESENT MR. Justice Devaposs. 
Nallakakkan Ambalam ... , Appellant* (Plainnff) 
y. 

Sri Kallalagar Devasthanam through 

its Manager R. Krishnaswami 

Aiyangar ` ... Respondent (Defendant). 

Madras Estates Land Act, S. 46—Occupancy right—Right te ceafer—Devas- 


ihanawm—Parson improperly appointed to act as trustee of-——Grant of occupancy 
sight in Devasthanam land by—Validity, 


S was appointed to act as Manager of a Devasthanam on account of the raspen- 
sion of the permanent incumbent, 4. A filed a suit contesting the validity of the 
suspension order, and the suspension was held to be illegal by the Civil Courts 
During the pendency of the proceedings in the Civil Court, S, who wes collecting 
the rents and who was recognised by the Collector and the Board, took a Nuxzar 
of Rs 175 and granted the snit land belonging to the Devasthanam to the plainti£. 
field, that the plaintiff did not, by the said grant, acquire a right of oocupancy 
in the suit land under 8. 46 of the Madras Estates Land Act. 


? To enable the ryot to get occupancy right under 8. 46, the act must be the 
act of the landholder who is also the owner of the estate. 

Second Appeal against the decree of the District Court of 
Madura in A. S. No. 146 of 1921 preferred against the decree 
of the Court of the Deputy Collector of the Melur Division 
in Summary Suit No. 14 of 1920. 

T. M. Ramaswami Aiyar for oi : 

A. Srinivasa Aiyangar for respondent. 


The Court delivered the following ` nis i 
` Junement The ‘first point urged inthis snd ones 
is that ‘the District Judge was not justified in finding that the 
land in dispute was old waste on the ground that the defendant 
Devasthanam did not raise the question specifically in the 
written statement. No doubt the written statement does not 
raise the question but there is evidence on record to justify 
the finding of the learned District Judge and this being a ques- 
tion of fact'I am bound by the finding. Even though the point 
was not specifically raised in the written statement, in the plead- 
ing-or in issues, yet-both the parties seem to have adduced 
evidence as regards that ‘and the matter was evidently argued 
before the learned Judge and he came to the conclusion that 
the land was old waste. That being so I do nos think the plain- 
tiff has been prejudiced bf the-finding of the Judge. 

The next point urged by Mr. Ramaswami Aiyar is that the 
plaintiff acquired occupancy right by reason of S. 46 of the 


“9. A. No, 1643 of gga e 0 . 24th April, 1925. 
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Estates Land Act. His contention is that one Sundararama 
Sastri was the trustee’ at the time and he took a Nuzzar of 
Rs. 175sand granted the land to the plaintiff with occupancy 
right. There is nothing specific in the evidence to show that 
Sundararama Sastri gave occupancy right. Granting for the 
sake of argument that he did intend to give occupancy right to 
the plaintitt, the question is whether he had the right to dispose 
of the Devasthanam land in a manner prejudicial to the in- 
terests of the Devasthanam. Sundararama Sastri happened 
to be the Acting Manager on account of the suspension of the 
Manager one Anantakrishnd Naidu. Anantakrishna Naidu 
filed a suit contesting the validity of the suspension order and 
the suspension of Anantakrishna Naidu was held to be illegal 
by the Civil Courts. During the pendency of the proceedings 
in the Civil Court, Sundararama Sastri placed the plaintiff in 
possession of the plaint land. That he received a Nuzzar is 
not seriously disputed and though the defendant does not admit 
that proper pattahs were tendered, yet there is the fact that 
some pattahs, Ex. A series, were tendered to the plaintiff. But 
the real question is whether Sundararama Sastri had the right 
to grant occupancy right over the Devasthanam lands in favour 
of the plaintiff. Under S. 46 the landlord could confer occu- 

pancy right in respect of non-ryoti land on receiving 2 1|2 times 
the rent. But cl. 5 of S. 46 says : “ The sums payable under 
this section for. the acquisition of the occupancy right shall be 
paid to the landholder who is the owner of the estate or part 
thereof and any application or proceeding under this section 
shall be made only to or against such landholder.” Though the 
term ‘landholder’ may, for certain purposes, include Sundara- 
rama Sastri who was collecting the rents and who was recog- 
nised by the Collector and the Board, yet in order to enable the 
ryot to get occupancy right under S. 46 the act must be the act 
of the landholder who is also the owner of the estate. Under 
the definition of the term ‘ landholder’ one need not be the 
owner of the estate in order to be landholder, for a person 
authorised to collect rents of the whole or portion of the estate 
by virtue of any transfer from the owner is landholder within 
the meaning of the term ‘landholder’ used iæ S. 3. But there 
are certain things which can be done only by the landholder 
who is also the owner. S. 200 is an example of this. I 
therefore hold that though Sundararama Sastri was landholder 
for certain purposes he was not the owner of the estate and 
he could not therefore have given occupancy right -to the 
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plaintiff. The argument of Mr. Ramaswami Aiyar is that 
somebody must represent the Devasthanam and &t that time 
Sundararama Sastri represented the Devasthanam and there- 
fore he must be taken to be the owner. The contention over- 
looks the fact that Sundararama Sastri could not properly re- 
present the Devasthanam as its Manager for the time being, 
as the suspension of Anantakrishna Naidu was held to be invalid 
by the Civil Courts. | When there is the proper manager or 
trustee, a person who is appointed improperly in his place can- 
not be the real trustee and cannot represent the estate. That 
being so, the act of Sundararama Sastri in favour of the plain- 
tiff could not confer any right as against the Devasthanam. In 
the result the appeal is dismissed with costs. 
A. S. V. Appeal dismissed. 


IN THE HIGH COURT Of JUDICATURE AT MADRAS. 


' PRESENT MR. Justice RAMESAM AND MR. JUSTICE 
JACKSON. 
G. Govindasami Pillai ... Appellani* (Plaintif) 


v, 

V. E. N. K. R. R. M. A. Ramanathan 

Chettiar and others ... Respondents (Defendants). 

Specific Relief Act, S. 4a—Declaration—Suit fer—Maixtainability—lujunc- 
tiee—Prisyer for—Necesnty—Trusteo—Decharation of right te joint possession 
of trust properties along with co-lrustecs—Propertiss in possession of third party. 

_ Plaintiff and defendants 1 to 3 werd trustees of a temple. In proceedings 

taken under S. 145, Criminal Procedure Code, the temple and its properties 
were ordered to be attached by the Magistrate, The plaintiff, alleging that 
the order of the Magistrate attaching the propertics was illegal and that he 
was entitled to joint possession of the properties, sued for a declaration that he 
was-entitled to joint possession and enjoyment of the said properties along with 
the defendanta The cause of action was given as the order of the Magistrate, 
and therg was no prayer in respect of the office of trustecship. 

Held, that the sóit was not bad under S. 42 of the Specific Relief Act far 
want of a prayer for an injunction. A 

The plaintiff is not bound to ask for an injunction in 2 dispute regarding 
properties where they are in the possesion of a third person. 

Appeal against the decree of the Court of the Additional 
Subordinate Judge of East Tanjore at Mayavaram, dated 31st 
August, 1922, in ©. S. No. 39 of 1921. ai 
T. R. Ramachandre Aiyar and S. Srinivasa Aiyar for 
appellant. 


C. $. Venkatachari for respondents. 
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The Court deliyered the following Govindassmi 
JUDGMENT :—The plaintiff is the appellant before us. Ramanathan 


He and tthe defendants 1, 2 and 3 are trustees of the temple Chettiar, 
of Chayavanam in. Tanjore District. Defendants 2 and 3 
were appointed in 1911 and 1st defendant in 1908. The 
plaintiff alleged that one Ramalingam Pillai was the common 
agent of the parties and on account of his mismanagement dis- 
putes arose, which culminated in proceedings under S. 145, 
“Criminal Procedure Code. During the pendency of those 
proceedings Ramalingam Pillai died but the Magistrate order- 
ed the attachment of the temple and the properties. The 
plaint in para. 9 alleges that the order of the Magistrate attach- 
ing the properties is illegal and that the plaintiff is entitled to 
joint possession of the properties. ‘The cause of action is 
given as the order of the Magistrate dated 17th August, 1918 
and the plaintiff prays for a declaration that “he is entitled 
to joint possession and enjoyment of the properties described 
hereunder along with the defendants.” There is 
no prayer in respect of the office of _ trusteeship. 
Several issues were framed in the case but the suit was dis- 
missed by the Subordinate Judge with reference to the 6th 
` issue, which and issues 5, 7 and 8 were all the issues that were 
considered by him. He held that the plaintiff was bound to 
ask for an injunction and as he has not asked for it the suit as 
framed is bad under S. 42 of the Specific, Relief Act and dis- 
missed the suit. We are unable to agree with this view. Mr. 
Venkatachan, the learned counsel for the respondents concedes 
that he is not able to cite any case in which it has been held that 
the plaintiff is bound to ask for an injunction in a dispute re- d 
garding properties where the properties are in the possession 
ofa third person. In Kalabhai v. The Secretary of State 
for India (1) there is an expression of opinion by Chandavar- 
kar and Ashton, JJ., that the suit in the form in which it was 
brought is bad. That suit was against the Secretary of State 
for a declaration that the plaintiff was entitled to hold the 
land which was the subject-matter of the suit free of assessment. 
It may be that in such a case an injunction is a proper relief to 
ask for but we do aot wish to express any final opinion about it. 
The learned Judges granted an amendment and this question 
was really unnecessary. The cases in Thakur Prosad alias 
Shumboo Narain v. Punkal Singh (2) and in Kunhamed v. 
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Kutti (3) related to decrees. It may be said that in the case 
of decrees an injunction to the defendant not to execute a 
decree is the proper relief.Kunj Bihari v. Keshavlal Hiyalal (4) 
related to an office and it was said in the case of an office a 
prayer for possession is unnecessary and a prayer for injunc- 
tion will give all that can also be obtained by a prayer for pos- 
session. In Rachappa Subrao v. Shidappa Venkatrao (5) 
Sir Lawrence Jenkins said: “It is at once apparent that as to the 
whole of the property except the house no consequential relief 
could have been prayed and that even as to the house the in- 
junction prayed was demurrable in the sense that no cause of 
action was disclosed which could have supported this relief.” In 
that case the property other than the house was in the possession 
of the Collector and their Lordships thought that it is unneces- 
sary to ask for an injunction. Following this opinion of the Privy 
Council we think that, though an injunction may be granted 
if the plaintiff wants it, it cannot be said to be relief which the 
plaintiff is bound to ask when he does not feel any apprehension 
from the conduct of the defendant and when he does not feel 
it necessary to ask for it. We think the suit is maintainable 
in the form in which it is framed and allowing the appeal we 
set aside the decree of the Subordinate Judge and remand it 
to him for disposal according to law. The costs in the High 
Court will abide the result. The Court-fee paid by the appel- 
lant will be refunded. 


A. S. V. Decree set aside : Case remanded. 


IN THE HIGH Court OF JuDICATURE AT MADRAS. 


PRESENT : SIR CHARLES GORDON SPENCER, Officiating 
Chief Justice, AND Mr. JUSTICE VISWANATHA SASTRI. 


Savan Durga Bai Ammal unig Appellant* (Plaintif) 
v. 
S. Ramanatha Rao alias Rama Rao . 
and another ... Respondents (Defendants). 


Letters Patent! Cl. 15—Judgment—Writien statement—Amendmext of, at 
platen fs instaxce—Order refusing-—A ppealability ef. 

Held, that an order by a Judge sitting on the Original Side of the High 
Court refusing to dire%, at the instance of the plaintiff, certain allegations in 
the defendants written statement to be struck out as bång unnecessary and 


— 
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scandalous, was not 2 “judgment” within the meaning of cl. 15, of the Letters 
Patent, and was consequently not appealable. 

On appeal from the order of the Hon’ble Mr. Justice 
Waller, dated 27th January, 1925, passed in the exercise of 
the Ordinary Original Civil Jurisdiction of this Court in C. 5. 
No. 742 of 1924. 

T. V. Muthukrishna Aiyar and Mahomed Ibrahim Saheb 
for appellant. 

V.S. Govindachar for respondents. 

The Court delivered the following 

JUDGMENT :—The order appealed against was an order 
by a Judge sitting on the Original Side of this Court refusing to 
direct certain allegations in defendants’ written statement to be 
struck out at the instance of the plaintiff as being unnecessary 
and scandalous. 

In our opinion the Judge’s order in this case was not a 
‘judgment’ within the meaning of cl. 15 of the Letters Patent 
and consequently is not appealable. The application was not 
one which started independent proceedings ancillary to the 
suit [see the observations of White, C. J. in Tuljaram Rao 
v. Alagappa Chetttar (1)] nor could its effect in any event be 
to put an end to the suit. The order, of course, concluded 
the proceedings in which the application was made, if that could 
be regarded as a separate and independent proceeding, but the 
same might be said of every order made by a Court in the 
course of the trial of a suit. The proceeding in which Waller, J.’s 
order was passed was part of the proceedings in the suit it- 
self. Therefore | think that when the learned Chief Justice 
spoke of putting an end to the suit or proceeding, he was think- 
ing of some kind of independent proceeding which could not be 
called a suit. 

It was held in Mahalingam v. Natesa Atyar (2) that an 
order refusing leave to amend pleadings was not a judgment 
within the meaning of cl. 15 of the Letters Patent. The pre- 
sent orders of a cognate nature, the difference being only that 
there the plaintiff sought to amend his own plaint and here the 
plaintiff wishes to have the defendants’ written statement 
amended. 

/, ‘The fact that no appeal is provided by the Civil Proce- 

dure Code agajnst an order under O. 6, R. 16 is an indication 

that the ERN intended that there should be no appeal 
in such cases. . 


~ 
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The observation of Waller, J. in Sonachalam Pillai v 
Kumaravelu Chettiar (3) that all orders passed after contest 
inter partes should be regarded as judgments waf not neces- 
sary for the disposal of that case, which followed theedecision 
in Tuljaram Rao v. Alagappa Chettiar(1) and appear to us 
to be too wide. ‘The learned Judge adopted the view of 
Bittleston, J. in DeSouza v. Coles (4) from which White, C. J. 
had expressed his dissent in Tuljaram Rao v. Alagapps 
Chettiar (1). The appeal is rejected on the preliminary point 
of admissibility with costs. 

A. S. V. Appeal rejected, 


In THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 
Venku Shettithi (dead) and others ... Appellants* ( Plaintiffs) 


Y. 
T. Ramachandrayya and others ... Respondents (Defts.) 
' Limitation Act, Art. 144—~-Mortgagee—Traasferee of full taterest from— 
Right to plead limitation under Article—Knowledge ef real nature of transferer's 
tirterest-—E ff ect. 


Where the deed of tranafer executed by 2 mortgagee is a sale deed and what 
was bargained by the transferee is also an absolute sale, the fact that he knew 
that the transferor had only a mortgagee’s interest in the property transferred 
does not prevent the application of Art. 144 of the Limitation Act. 


The omision in Art. 134 of the Act of 1908 of the words “In good faith,” 
which appeared in the corresponding articles of the Limitation Acts of 1859 
and 1871 is not without significance, and the onus is not thrown on a purchaser 
of the full interest from a mortgagee to prove that he acted in good faith before 
he can plead limitation under Art. 134 of the Act of 1908. 

Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in O. S. No. 21 of 1919. 

C. V. Anantakrishna Aiyar for appellants. 

B. Sitarama Rao for respondents. 

The Court delivered the following 

JUDGMENTS Spencer, J. I agree. I am unable to 
regard the omission of the words “in good faith” which ap- 
peared in the corresponding articles of the Limitation Acts of 
1859 and 1871, as being without any significance, so as to 
throw the onus on a purchaser of the full interest from a mort- 
gagee to prove that he acted in good faith befgre he can plead 

*Appeal No. 182 of 1921. aath March, 1925. 

1 (1910) IL Reg Mi at7:a1 MLJ1 (FB). 
s (1993) IL R47 M 316 at 54:46 ML J 198. 
4. (1868) 3 MHCR 384. 


xin] THE MADRAS LAW JOURNAL REPORTS. 63: 


limitation. The same Art. 134 governs both properties con- 
veyed in trust and properties mortgaged when they have been 
transferred afterwards for valuable consideration. In the 
case of trust property the Privy Council has decided in 
Subbatya Pandaram v. Muhammad Mustapha Marcayar (1) 
that a purchaser for valuable consideration with notice of the 
trust can under Art. 134 plead 12 years’ adverse possession 
as a defence to a suit brought by the trustee. I see no reason 
to suppose that trusts were intended to be put in a worse posi- 
tion than mortgagors as regards recovery of alienated pro- 
perty. The only distinction between the position of a pur- 
chaser from a mortgagee and a purchaser from a trustee is 
that a mortgagee as such has the mortgage interest, which is 
assignable, in the property, whereas a trustee as such 
has no transferrable interest. This distinction is pointed out 
in Subbaiya Pandaramy.Muhammad Mustapha Marcayar (2), 
but nevertheless it was held in that case that a transferee of 
trust property need not prove good faith before taking advan- 
tage of Art. 134, and the decision was confirmed by the Privy 
Council in Subbatya Pandaram v. Muhammad Mustapha Mar- 
cayar (1). My judgment in Kannuswami Tanjirayan v. 
Muthuswami Pillai (3) was quoted with approval in Muthaya 
Shetti v. Kanthappa Shetts (4), and we have not been shown 
any reason for doubting its correctness beyond a footnote at 
page 516 of Rustomji’s commentary on the Law of Limitation 
(3rd Edition). The view of the majority of the Full Bench 
which - decided Seeti Kutti v. Kunhi Pathumma (5) that 
Art. 134 does not apply to cases where the transferee from a 
mortgagee does not get possession of the property will not help 
the appellants before us who are out of possession 
and ask for delivery of possession. In every case where 
Art.134 is set up as a defence by a transferee from a mortgagee 
it is material to see what interest the mortgagee purported to 
transfer to him [vide Rego v. Abbu Beart (6) and Muthaya 
Shetti v. Kanthappa Shetti(4) Veerabhadra Tevan v. Veerappa 
Tevan(7)and Baluswami Aiyar v. Venkatasami Naicker (8) |. 
Ex. II, dated July 16, 1878, purports to be an absolute sale 
of the properties ip A schedule and not a mgre assignment of 

1. (1993) TL R46 M 751: 45 ML J 588 (PC). 

a (1916) 32 ML J 85. 3. 917) MWN 5s. 

4 (1917) 34 ML J 431. 
5. (1917) TL R4o M 1040: 3g ML J 320 (F B} 
6 (1897) IL R a1 M isi, 7 (1912) 1g I C 609, 
8. (1916) 33 ML J 24. 
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a mortgage interest in them. I think that both seller and pur- 
chaser must have honestly believed that the entire jnterest of 
the owner was being transferred by this document, seeing that 
if Ex. I, dated January 12, 1872, were to be treated ds a sale 
with an option for te-purchase after 4 years and before 6 years, 
the date for re-purchase had passed and the property had be- 
come vested entirely in the purchaser on January 12, 1878. The 
present suit was. rightly found by the Subordinate Judge to be 
time-barred and the appeal must be dismissed with costs. 


Ramesam, J.: This appeal arises out of a suit for re- 
demption of a mortgage. The plaintif’s predecessors in 
title, namely one Parameshwari Hengsu and others mortgaged 
such of the properties as are comprised in Sch. A and the pro- 
perties in Sch. A-1 to one Manjunatha Naika by Ex. I, dated 


' the 12th January, 1872, for Rs. 14,000. The mortgagee 


conveyed the properties in Sch. A by Ex. II, dated the 16th 
July, 1878,to one Venkappa,the ancestor of the defendants and 
the defendants obtained them for their share at a family parti- 
tion. The mortgagors assigned the equity of redemption in 
the mortgaged properties by Ex. B, dated the 12th September, 
1906, to one Booba Shetti, from whom it devolved on the plain- 
tiffs under the Aliyasanthana Law. We are not now concern 
ed with the properties in Sch. A-1 as to which the interest of 
the mortgagee also has come to the plaintiffs’ hands by various 
transactions. The Subordinate Judge dismissed the suit. In 
appeal the claim for the properties in Sch. A-2 has not been 
pressed and no reference’ need be made to them and we are 
only concerned with the properties in Sch. A. Two points have 
been argued by the learned vakil for the appellants__(1) Whe- 
ther Ex. I is a mortgage by conditional sale or a sale with an 
agreement for re-purchase ? (2) Assuming it is a mortgage, _ 
whether the suit is barred by limitation under Art. 134 of the' 
Limitation Act ? 

In the view I take of the second question, Ẹ think it is 
unnecessary to discuss the first. For purposes of discussion . 
I will assume in favour of the appellant that Ex. I ought to be 
construed only as a mortgage by conditional sale. The ques- 
tion now is whether the properties having heen sold by Ex. II, 
Art. 134 of the Limitation Act does not apply. 

Mr. Anantakrishna Aiyar, the learned vakil for the 
appellants, contends that Art. 134 of the Limitation Act 
can only apply where the transferee from the 
mortgagee took the properties in the belief 


r; 
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that the transferor was absolutely entitled to them. That this 
was the law under the corresponding articles of the Acts of 
1859 and 1871 admits of no doubt. See Radhanath Doss v. 
Gisborne*(g). But the words “in good faith” which appeared 
in that article have been omitted in the Acts of 1877 and of 
i908. The question is, whether it can be contended that 
under the Acts of 1877 and of 1908 the knowledge on the 
part of the purchaser of the true nature of the interest of the 
transferor prevents the application of Art. 134. Mr. Ananta- 
krishna Aiyar relied on Singaram Chettiar v. Kalyanasunda- 
ram Pillai (10). ‘Though the remarks at page 738 of that 
decision are somewhat in favour of the appellant, the point 
was not actually decided in that case. The next decision relied 
on by him is Tholasinga Mudali v. Nagalinga Chetty (11), 
where the obiter dictum in Singaram Chettiar v. Kalyanasunda- 
ram Pillai(10) was followed by Sadasiva Aiyar and Napier, JJ. 
The next case relied on by him is the decision in Muthaya Shetti 
v. Kanthappa Shetti (4). In that case, it is observed : “ If 
the transferee bargdined for and believed he was bargaining 
only for the interests of the mortgagee he cannot acquire title 
as the absolute owner of the property. After all Art. 134 is 
only a branch of the law of prescription and the question to be 
determined would be what it is that the purchaser prescribed 
for. The fact that he knew that his vendor had only a mortgage 
right would not be conclusive on this question. The real 
test would be, did he ask for and obtain an absolute right in 
the property and believe himself that he was having an absolute 
interest init ? In Pandu v. Vithu (12) that is the test that 
was suggested.” I do not see how these remarks of Seshagiri 
Aiyar, J., help the appellant. If the transferee purported 
to purchase the absolute interest even though he knew that the 
transferor had only the interest of a mortgagee the article 
would still apply according to this view. Bakewell, J., added 
. that “if the title adduced by the vendor and the deed of 
transfer to the purchaser are consistent with an intention to 
transfer an absolute interest the burden will lie 
upon the plaintiff to show that the circumstances of the 
transfer negative such an intention.” He made no reference 
to the case ofeSingaram Chettiar v. .Kalyanasundaram 
Pillai (10) unlike Seshagiri Aiyar, J. The finding shows that 


4. (1917) 34 ML J 43x. 9. (1871) 4 MIAxd. 
ro (1914) M W N 735. 1. (1916) M W NWN af, 
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the deed of mortgage in that case was styled a sale deed though 
construed by the High Court as a mortgage by conditional 
sale. The period for redemption fixed in it had expired when 
the deed of transfer was executed and it was said that the 
vendee would naturally suppose, that he was purchasing an 
absolute title. ‘The finding accordingly was that the transferor 
intended to transfer an absolute interest and that the intention 
of the parties was that there should an absolute transfer of 
title of the property. This finding was accepted by the High 
Court and the Second Appeal was dismissed. I do not think 
that this case really supports the appellants. 

Mr. Sitarama Rao for the respondent relied on the case 
Kannuswami Thanpirayan v. Muthuswami Pillai (3) in which 
my learned brother took part. He pointed out that the deci- 
sion in Veerabhadra Tevan v. Veerappa Tevan (7) was really 
a case of an assignment of the mortgagee’s interest. He 
also referred to Venkatachella Reddiar v. The Collector of 
Trichinopoly (13) which was a case of a transferee from a 
trustee. He agreed with the decision in Pandu v. 
Vithu (12) and differed from Chamier, J.'s opinion 
in Ghasi Ram v. Kishna (14) and held that the 
purchaser need not prove that he purchased in good 
faith, that is withdut constructive notice of the restricted nature 
of the vendor’s title. In Baluswami Aiyar v. Venkataswami 
Natcker (8) it was held in the case of a transferee from a 
trustee that knowledge of the limited nature of the transferor’s 
title will not disentitle the transferee from taking advantage of 
Art. 134 of the Limitation Act. In the case of trusts ` this 
is the view also adopted in Subbaiya Pandaram v. Muhammad 
Mustapha Marcayar (2) which was afterwards affirmed by 
the Privy Council in Subbatya Pandaram v. Muhammad Mus- 
tapha Marcayar (1). These decisions were referred to by 
the learned Judges who decided Muthaya Shetti v. Kanthappa 
Shetty (4) as consistent with their view. To sym up, the 
possible cases that may arise in a matter of this sort are 
four :—(1) Where the transfer on its face purports to be 
an assignment of the mortgagee’s interest only. In such a 
case Art. 134 can never apply. (2) Where the transfer pur- 
ported to be æ sale deed but as a° matter of fact 


1 (1923) IL B46 M 751: 45 ML J 588 (P C). 


a, (1916) 3a M L J 85. 3. (1917) MWNG 
4. (1917) 34 ML J 41. 7. (191a) 15 I C 609. 
8. (1916) 33 ML J a 13. (1894) IL R 19 B 140. 
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only an assignment of the mortgagee’s interest was 
all that was bargained for. It may be conceded 
that in such a case also ‘Art. 134 does not apply. And this 
is all that was decided in Muthaya Shetti v. Kanthappa 
` Shetit(4). (3) Where a deed of transfer is a sale deed and what 
was bargained by the transferee is also an absolute sale though 
he knew that the transferor has only a mortgagee’s interest. 
In such a case, though under the Acts of 1859 and 1871 
Art. 134 may not apply I think under the Acts of 1877 and 
1908 it applies. This is also the view taken by the Calcutta 
High Court in Ram Kanai Ghosh v. Raja Sri Sri Hari Narayan 
Singh Deo Bahadur (15) which was also a case of a trustee. 
Seeing that the Privy Council have come tothe same conclusion 
in Subbatya Pandaram yv Muhammad Mustapha Marcayar(1) 
I do not think any value can be attached to the dissent from the 
decision in Ram Kanai Ghosh y. Raja Sri Sri Hari Narayan 
Singh Deo Bahadur (15) in Singaram Chettiar v. Kalyana- 
sundaram Pillai (10). (4) Where the transfer is in the form of 
a sale deed and the transferee bargained for an absolute inter- 
est and acted bona fide throughout. To such a case there is no 
doubt that Art. 134 will always apply. Only the third case is the 
one in respect of which there seems to be some difference of 
opinion. But it seems to me that the preponderance of opinion 
in this High Court, in Bombay, in Calcutta and in the Privy 
Council is in favour of the view that Art. 134 applies. In 
the present case, though we may now construe Ex. I to be a 
deed of mortgage it is impossible to say that the purchaser 
under Ex. II acted otherwise than bona fide. According to the 
terms of Ex. I the debt was to be paid off after the r2th of 
January, 1876, and before the 12th of January, 1878 and in 
default of payment on the latter date, it was to operate as an 
absolute sale. Under the law as it then stood, the mortgagee 
might have honestly thought that he obtained an absolute title 
by the default of payment within the stipulated date and the 
transferee might have also similarly thought that the trans- 
feror had an absolute title. That both were acting perfectly 
bona fide is clear from the recitals in Ex. II. It must be re- 
membered that the Transfer of Property Act had not been 
enacted in 1878. The Privy Council held ire Pattabhiramier 
v. Venkata Rao Nmicker (16) that the principle that a mort- 
gage is for ever redeemable was not known to the ancient law 
xr (1923) IL R46 M 75x: 45 ML J 588 (PC). 
4 (1917) 34 ML J asi. ro. (1914) MW N 785. 
1% (1905) 2 CL J 546, 16, (1870) 13 MIA 560, 
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of India. It is true that in a later case Thambusami Moodelly 
v. Hossain Rowther (17) their Lordships indicated a diferent 
rule in the case of mortgages after the year 1858. But the 
parties to Ex. II might well have thought that in the case of 
mortgage documents between 1871 and 1875 the decision in 
Pattabhiramier y. Venkata Rao Natcker(16) applied. It is truc 
the Madras High Court, repelled such a contention, but this was 
long after 1878. In the above remarks I assumed that the 
parties to Ex. II knew that the proper construction of Ex. I is 
that it was a mortgage by conditional sale. But even this 
is extremely doubtful. Whatever view we may now take 
of Ex. I there is nothing to show that the parties to Ex. IT 
did not honestly suppose it to be a deed of absolute sale which 
is what it purported to be. I think the present case is a case 
where the transferee acted bona fide according to the strictest 


meaning of the term, and Art. 134 applied. There is nothing 


to show that he did not pay the full value, according to the 
prices that ruled in 1878. I think the appeal fails on this 
ground and ought to be dismissed with costs. 


ACS. V. Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice PHILLIPS. 


Rao Bahadur M. R. Ry. M. R. Govinda 
Row, Avl. (Trustee of Piranmalai, etc., 
Devasthanam ) | ... Appellant® (Plaintif) 


: v. 
Chinnathurai Pillai . . y Respondent (Defendant). 


Madras Estates Land Act, S. 26-—W aste land—Bringing inte culttvation— 
Meaning——Limttation Act, Arts. 144, r44-—Applicability—Devasthazam land— 
Permanent lease at favourable rent of, by trustee—Swit by his successor to recever 
rent in respect of suck land—Limitation—Starting point. ; 

‘Bringing into cultivation” in S. 26 of the Madras Estates Land Act means 
cultivating land which had not previously been cultivated, or, at any rate, had 
rot been cultivated for a long period. The mere fact that land lies fallow for 
one, two, or even four years cannot constitute it aa waste land within the mean- 
ing of the section. 

The plaintif, the Manager of 2 Devasthanam, sued to recover rent in ree 
pect of certain lands belonging to the Devasthanam Which were granted on 
a permanent lease at a favourable rent by one of his predecessora The suit 





*§, A. No 841 of 1924. - , rath August, 1925. 
16. (1870) 13 MIA 560, 7. (1875) ILR M:r (PC), 
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was brought more than 12 years after the date of the transfer but within 
12' years of the ‘date of the aocession of the plaintiff trustee to his office. 


Fisid, that Art. 134 was inapplicable to the case and that the suit was - 


` not barred under Art. 144 of the Limitation Act. 

Second Appeal against the decree of the District Judge 
of Ramnad at Madura, dated 27th August, 1923, in A. 5. 
No. 853 of 1921 preferred against the decree of the Court 
of the Special Deputy Collector of Manamadura, dated 26th 
July, 1921, in Summary Suit No. 185 of 1918. 

T. L. Venkatrama Aiyar for appellant. 

K. Rajah Atyar for respondent. 

The Court delivered the following 

JUDGMENT :— The plaintiff in this case is the Manager 


- of the Piranmalai Devasthanam and he sues to recover rent 


in respect of ‘certain lands belonging to the Devasthanam which 
were granted on a permanent lease at a favourable rent by 
one of his predecessors: The Lower Appellate Court has 
held that the suit is barred by limitation because the starting 
point of limitation under Art. 134 is the date of the transfer 
which in the present case was more than 12 years before suit. 
He has come to this conclusion on the ground that the lease 
was void ab initio as the trustee of the Devasthanam had no 
right to grant a permanent lease of the trust properties and 
that therefore the period started from the date of the lease. 
The appeal was also opposed by the respondent on the ground 
that the lease was justifiable under S. 26 of the Estates Land 
Act, that is to say, because it was a lease granted for the pur- 
pose of bringing waste land into cultivation. Although the 
lease recites that this land was overgrown, that the irrigation 
source was out of repair and that the land was uneven, it does 
not appear that the land was waste land within the meaning of 
S. 26. I agree with the District Judge that “ bringing into 
cultivation “° means cultivating land which had not previously 
been cultivated or at any rate had not been cultivated’ for a 
long period? ‘The mere fact that land lies fallow for one, 
two or even four years cannot constitute it as waste land within 
the meaning of that section. Otherwise land lying fallow for 
even one year would come within the definition. 

The main question is whether the suit ig barred by limita- 
tion. ‘The Lower Appellate Court has held that the perma- 
nent lease being invalid must be deemed to have been invalid 
from the date of the alienation and that therefore the limita- 
tion period must be calculated from that date, the possession 
of the lease being adverse from that date. In this conclusion 
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I think the District Judge is clearly wrong. The point was 
decided in Makomied v. Ganapati (1) in a case pregisely analo- 
gous to the present and it was there held that the period of 
limitation ran not from the date of the permanent Wase but 
from the date of the accession of the plaintiff trustee to his 
office. This was followed in Sathianamma Bharati y. Saravana- 
bagi Ammal (2). In Vidya Varuthi v. Bakuswami Aiyar (3) 
the same point was decided with reference to a Mutt and a 
Matadhipathi or Pandarasannadhi of that Mutt. Although 
in that case the religious institution in question was 3 mutt, a 
perusal of the judgment shows clearly that their Lordships 
draw no distinction between a mutt as such and other Hindu 
religious institutions. The two cases I have cited above are 
referred to in their Lordships’ judgment and referred to with 
approval. ‘The basis of the decision is that ordinarily trust 
property belonging to Hindu religious institutions is not vest- 
ed in the so-called trustee who is not in the position of an ex- 
press trustee as understood in English law. As the property 
does not vest in him Art. 134 of the Limitation Act is not appli- 
cable because the property has not been conveyed.or bequeathed 
in trust and afterwards transferred by the trustee, as the 
manager of the institution is not a trustee within the meaning 
of the Article. ‘That this is the view taken by their Lordships 
is, I think, clear from the passage in the judgment at page 847: 
“ From the above review of the general law relating to Hindu 
and Muhammadan pious institutions, it would prima facte 
follow that an alienation by a manager or superior, by what- 
ever name called, cannot be treated as the act of a * trustee” 
to whom property has been ‘ conveyed in trust’ and who by 


-virtue thereof has the capacity vested in him which is possessed 


by a ‘trustee’ in the English Law.” 

For the respondent it is urged that Vidya Varuthi v. 
Baluswami Atyar (3) does not apply to the present case but 
he is not able to point out any principle on which a distinction 
can'be drawn. Reliance is placed on another case of the 
Privy Council in Subbatya Pandaram v. Muhammad Mustapha 
Marcayar (4), but that was a case of a specific trust and con- 
sequently it was held that Art. 134 was applicable. I am 
clearly of opinionethat Art. 134 is not applieable to the present 
suit. e 

: o 
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It is then argued that under Art. 144 the suit would be 
barréd, the contention being that from the date of the alienation 
there -was possession adverse to the idol and consequently that 
after.12 years of such adverse possession the suit is barred. 
This is the view expressed in an obiter dictum in Mahant 
Ramrup Gir v. Lal Chand Marwari (5) and the proposition ts 
sought to be supported by Damodar Das v. Lakhan Das (6). 
The former case seems to be directly opposed to the Madras 
decisions and therefore I need not further consider it. As 
regards the-case in Damodar Das v. Lakhan Das (6) the 
facts show:that the dispute was between two chelas or trustees 
and in so far as the idol was concerned it was not held that the 
idol had lost any rights in the property. The question decided 
was that one particular chela had by adverse possession re- 
quired a right of management as against the representative of 
another cheka. That is not the point here. The point has 
been dealt with in Jegadindra Nath Roy.v. Hemanta Kumari 
Devi (7). In that case property belonging to an idol had 
been alienated and the alienation occurred during the minority 
of the trustee. Ihe contention raised there was that this 
minority of the plaintiff was of no avail, inasmuch as time had 
begun to run as against the idol. This contention was nega- 
tived by their Lordships on.the ground that the idol had no 
power to bring a suit except through the trustee. Consequently 
there could be no question of a suit being barred inasmuch as It 
could. not haye been brought at an earlier date. There is, 
therefore, no reason why, even if Art. 144 is applied, the 
decision in Mahomed v. Ganapati (1) should not 
apply. Following that decision I must reverse the decree of 
the District Judge and restore the decree of the Deputy 
Collector with costs throughout. 

A. S. V. Appeal allowed. 

In THE High Court OF JuDICATURE aT MADRAS 


PRESENT > MR. Justice VENKATASUBBA RAO AND 
MR. Justice MADHAVAN NAR. 
The Official Receiver, Tanjore ... Appellant* (Petitioner) 





U. ; 

R. M. Nagaratna Mudaliar =... Respondent (Respondent). 
Civil Procedure Code, O. 44, R 14—A pplicabilitp—Civil Procedure Code, 

O. a0, R. 11 (2)—Seburity bond givex by judgment-debter to decree-holder pur- 
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suami te order under—Exforcing ef, in execution—Decree-helder's right ef— 
Decree against father only—Boad given by father and = sous— 
Adjudication ‘ef judgment-debtor as an inseluemt subsequent “to executren 
of beud—E fact—Proviacial Insolvency Act of 1920, 8. 52-—Effech—A pplicability 
te money decree-holdars whe have obtained securities in respect o pane 
covered by such securities. 

Immoveable properties given by a judgment-debtor as security pursuant to 
an order made under O. 20, R. 11, cL (2) of Civil Procedure Code can be 
realised by the decres-holder in execution, and he ie not obliged to have recourse 
to a regular suit for the purpose. O. so, R 14 of Civil Procedure Code is no 
bar to the decree-holder realising such security in execution, 

The mortwage or charge mentioned in O. 30, R. 14, Civil Procedure Code, 
must obviously be a mortgage or charge existing prior to the decree and not 
one’ created by the decree itself or one, created by the act of parties subsequent 
to the decree. 

The words “claim arising under the mortgage” have been substituted in 
O. 30, R 14, Civil Procedure Code, for the words “any claim whether arising 
under the mortgage or not” in the repealed 8. 99 of the Transfer of Property 
Act ; and the effect of this alteration is to confine the prohibition against bring- 
ing the mortgaged property to sale except by bringing a suit, to cases where 
a mortgagee has obfained a personal decree against the mortgagor on, the mort- 
gage debt. 

Held further, that neither the terms of the security bond by which the security 
referred to above was given nor the order of the Court passed as a result of the 
execution of such bond precluded the security from being enforced in execution. 

Held alse that the fect that the decree was paseed against the father only 
while the bond was exeouted by him and his sons was not a bar to the security 
being enforced in executlon. 

S. 52 of the Provincial Insolvency Act of 1920 does not apply to mortgage 
decree-holders; and money decree-holders who have obtained securities in res- 
pect of the properties covered by sach securities must also be treated as secured 
creditors for the purposes of the section. 

_ Hald, that a decree-holder could realise in execution immoveable properties 
given by his judgment-debtor as security pursuant to an order made under O. a0, 
R. 11 (a) of Civil Procedure Code, notwithstanding that the judgment-debtor 
was adjudicated an insolvent subeequent to the execution of the security bond 
and prior to the attachment and sale of the secured properties by the decree- 
holder. 


Appeal against the order of the District Court of East 
Tanjore at Negapatam, dated the 30th January, 1925, in 
I. A. No. 50 of 1925 in I. P. No. 20 of 1924. 


T. M. Krishnaswami Atyar and S. Panchapagesa Sastri 
for appellant. 


S. Varadachéri and A. Ganesa Aiyar for respondent. 
The Court deliveretl the following 


. JUDGMENTS : Venkatasubba Rao, J. +I -shall briefly 
state the facts that have given rise to this appeal. Execution 
was taken out of a money decree and the judgment-debtor 
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agreed to pay the decree-holder interest at an enhanced rate 
and executed’ in his favour a security bond in respect of certain 
immoveable properties. As a result of this an order was 
made postponing execution under O. 20, R. 11, Civil Procedure 
Code. The judgment-debtor was subsequently adjudicated 
an insolvent and on the decree-holder seeking to attach the. pro- 
perties secured and bring them to sale, the Official Receiver 
applied to the Insolvency Court for an order to stay the sale 
directed by the executing Court. The application was refused 
by the District Judge of East Tanjore and this appeal has 
been filed questioning the correctness of his order. 


Mr. Varadachariar, the learned vakil for the decree- 
holder, objected that apart from the merits of the case the 
Insolvency Court would have no power to make an order bind- 
ing upon the Court executing the decree. As on hearing full 
arguments on the other contentions raised we intimated that 
we were against the appellant ; Mr. Varadachariar did not 
have to argue the point relating to the power of the Insolvency 
Court. I shall therefore proceed to deal with the case as 
if the objection to the property being sold had been raised be- 
fore the executing Court itself. 


Mr. T. M. Krishnaswami Aiyar, the learned vakil for the 
appellant, advanced two main contentions (1) A security 
of this kind cannot be enforced in execution, as to do 80 
will contravene the terms of: O. 34, R. 14, Civil Procedure 
Code. (2) That under S. 52 of the Provincial Insolvency 
Act (V of 1920) the executing Court on being informed 
that the judgment-debtor has become an insolvent is bound to 
stay the sale and direct the property to be handed to the 
Receiver in insolvency. 


I shall deal with these contentions in the order in which 
I have stated them. 


The first contention is based on the terms of O. 34, R. 14, 
Civil Procedure Code. It runs thus 2. 

“Where a mortgagee has obtained a decree for the payment of money 
in satisfaction of a claim arising under the mortgage, he shall not be entitled 
to bring the mortgaged property to sale otherwise than by instituting a suit 
for sale in enforcement of the aaa A REEE Te 

Every AA is wanting in this case. The section con- 
templates a mortgage and a decree.” Under the section there 
must be first a mortgage and then a decree in respect of a claim 
arising under the mortgage. The position here is reversed. 
Long previous to the mortgage there was a decree and it was 
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impossible that the decree could be in respect of a claim arising 
under a mortgage which was non-extant. The section there- 
fore does not in terms apply. 


Where.the charge is created by the decree itself O. 30, 
R. 14 can have no application. See Sowbagia Ammal v. 
Manicka Mudaliar (1) and Indramani Dasi v. Surendra Nath 
Mandal (2). 


Where the security comes into existence subsequent to the 
decree, the principle applies a fortiori and O. 34, R. 14 cannot 
be a bar. 


In this connection I may notice two sets of cases to abie 
reference has been made at the bar. 

First, cases under S. 145, where in execution security was 
sought to be enforced against a surety. 


‘ Second, cases under certain other sections of the Code 
where the judgment-debtor was the party against whom security 
was attempted to be enforced. 


_ Let me first deal with cases under S. 145. In Mukta 
Prasad v. Mahadeo Prasad (3) the property of the surety 
was allowed to be sold in execution. The ground of the deci- 
sion was that he rendered himself personally liable and his 
personal liability could be enforced by the very property given 
as security. being attached and sold. In Amir v. Makadeo 
Prasad (4) it was held that although the surety had made him- 
self personally liable the charge against the property could be 
enforced only by means of a regular suit. I may point 
out that’ though Mukta Prasad v. Mahadeo Prasad (3) 
was in this case distinguished, the ground of the distinction is 
wrong as what was attempted to be sold was not merely the 
judgment-debtor’s equity of redemption. In Mussammat 
Chandrabati v. Madho Prasad (5) the bond created a personal 
liability but it was held that the property given as security 
could not be sold in execution although the persanal liability 
of the surety could be otherwise enforced. In Rajendra Lal 
Das v. Lakhms Narain Khanna (6) S. 145 was held inapplica- 
ble as the surety had not undertaken any personal liability and 
the properties were not allowed to be sold in execution. In Raj 
Raghubar Singh v? Jai Indra Bahadur Singh (7) their Lord- 


1. (1917) 38 ML J 601. a (19a1) 35 CL J 61. 
g (1916) I'L R48 A 427. 4. (1916) ILR 39 A a25. 
5. dig) 19 C W N 278. 6. (1915) 19 C W N 961. 


7 (1919) ILR 42 A 158: 38 ML J 302 (PC). 
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ships of the Judicial Committee observe that if the surety has 
not rendered himself personally liable, S. 145 has no applica- 
tion, but when there is a personal liability undertaken the 
question's left open. 


An examination of most of these cases will show that 
what is mainly said to be in the way of the security being en- 
forced is the repealed S. 99 of the Transfer of Property Act 
or the provision now corresponding to it, namely, O. 34, R. 14, 


Civil Procedure Code. 


-These cases, in my opinion, may be easily disposed of as 
they deal with a specific section of the Code which gives express 
rights against a surety and what these rights are, must be deter- 
mined with reference to that section alone. We are not now 
in this appeal concerned with S. 145. 


I shall now deal with cases where a security bond was 
executed by a party to the suit itself. In Shyam Sundar Lal 
v. Bajpai Jainarayam (8) an application was made by the de- 
fendant judgment-debtor for stay of execution and it was 


granted upon his giving security in the sum of Rs. 10,000. By` 


the security bond which was executed certain properties were 
mortgaged as security for the due performance of the decree. 
The decree-holder applied for realisation of the decree amount 
by sale of the properties comprised in the bond. S. 99 of the 
Transfer of Property Act was relied on by the judgment-debtor 
who opposed the application. It was Held that that section 
was not a bar as the bond was not addressed to the decree- 
holder but was in favour of the Court and that therefore there 
was no mortgage created. 


In Tokhan Singh v. Girwar Singh (9) the jadgment-debtors 
executed a bond to the Registrar of the Court as security for 
the costs of the respondents in appeal to the Privy Council. 
They sought to enforce the security by selling in execution of 
the decree for costs the property comprised in the bond. It 
was held that.a valid mortgage was created and that under 
5. 99 of the Transfer of Property Act the security could not 
be enforced without the institution of a regular suit. 

_ Although Shyam Sundar Lal v. Bajpai Jainarayan (8) 
was distinguished in- Tokhan Singh v. Girwar Singh (9) on the 
ground that in “the former case thesbond was given to the 
Court and in the latter it was executed to the Registrar, these 
decisions are in truth irreconcilable. 


8; (1903) ILR 40 C roa. 


—_ 


~- 9% (1905) TL R32 C 494. 
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S. 99 of the Transfer of Property Act has been replaced 
by O. 34, R. 14 of the Civil Procedure Code. ‘The repealed 
section ran thus + 

“Where a mortgagee in execution of a decree for the satisfa@tion of any 
claim, whether arising under the mortgage or not, attaches the mortgaged pro- 
petty, he shall not be entitled to bring such property to sale otherwise than by 
instituting 2 suit under 8. 67* * KUM 

0.34 R. 14 has been reproduced in an earlier part of 
this judgment. | 

The effect of the alteration is to confine the operation of 
the rule to.cases where a mortgagee has obtained a personal 
decree against the mortgagor on the mortgage debt. In such 
a case, the mortgagee can have the property sold only by 
instituting a regular suit for sale. The Madras High Court 
in Subramanian Chettiar v. Rajah of Ramnad (10), recognis- 
ing the effect of this alteration has held that the provision now 
in force does not stand in the way of the property given as 
security being sold in execution. In that case immoveable 
property was given by a judgment-debtor as security for the 
due performance of a decree pursuant to an order made under 
O. 41, R. 5 (3), Civil Procedure Code, and it was held that 
the property could be sold in execution without recourse being 
had to an independent suit. [may mention that in Baty Nath 
Goenka v. Mohant Sia Ram Das (11) the Calcutta High 
Court held that S. 99 did not operate as a bar. This was 
decided later than Shyam Sundar Lal v. Bajpai Jainarayan(8) 
and Tokhaw Singh v. Gtrwar Singh (9) and pre- 
vious to Subramanian Chettiar v. Rajah of Ramnad (10). 
The referring Judges advert to the conflict of authority and 
indicate a clear preference in favour of the view that the pro- 
perty can be sold in execution. 

In the most recent case, Jyoti Prakash Nandi v. Mukti 
Prakash Nandi (12) the view of the Madras High Court has 
been followed. 

The weight of authority therefore supports the view that 
security given by a judgment-debtor can be enforced and the 
property covered by the bond be sold in execution. 

In the cases mentioned above, security was not taken under 
O. 20, R. 11 and on this ground it mayebe contended that 
there is no direct authority on the questioneraised. But in 
principle is there any difference? O. 20, R. 11 contemplates 

8. (1903) I L R 30 C 1060. 9. (1905) ILR 32 C 494. 
1o (1917) ILR p M gaz: 34 MLJ %4 
tx. (1913) 17 C L J 267. 12 (1933) ILR gx C izo. 
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a complete or qualified stay of execution and some of the sec- 
tions, at any rate, considered in those cases provide similarly 
for stay of execution. If the view of the law taken in those 
cases is ‘correct, the fact that in the present case the security 
bond was taken under O. 20, R. 11 makes no difference and 
we must hold that the decree-holder in execution of his decree 
and without being compelled to file a regular suit can bring 
the property to sale. 


In regard to cases that arise under O. 20, R. 11, the prin- 
ciple may be thus stated. Unless it is shown that the security 
was taken in satisfaction of the decree it was presumably intend- 
ed that the order made should be capable of execution. If on 
a construction of the order the Court comes to the conclusion 
that the decree is not satisfied and there is no bar created which 
precludes the decree from being executed, it is the duty of the 
Court to allow execution by enforcing sale. Whether it be 
regarded that what is sought to be executed is the original de- 
cree itself or an executable order made under the special pro- 


vision of the law contained in O. 20, R. 11, it makes very 
little difference. 


In Subramanian Chettiar v. Rajah of Rammad (10) the 
learned Judges took the view that it is not only the right of the 
decree-holder to bring the property to sale in execution but that 
under S. 47, Civil Procedure Code, the remedy by way of re- 
gular suit is not open to him. It is not necessary to rest my 
Judgment on this ground. 


General considerations were strongly pressed before us 
both in favour of and against the acceptance of this view. 


In Tokhan Singh v. Girwar Singh (9) and in Amir v. 
Mahadeo Prasad (4) the view that it is impolitic to sell the 
property in execution is set forth. In the first case Mooker- 
jee, J. says thus >. 

“It is quite conceivable for instance that after a property has been 
given in security by the judgment-debtor an interest may be acquired in it by 
other persons; if it is sold in execution of the decree, it would in soch à case 
be necessarily sold behind the back of persons interested who would have no 
opportunity to redemption and their interest would not be prejudiced by the 
tale and they would be entitled to enforce their claim by independent suits.” 

$ 


Weighty reasons are given for the view 'I am disposed to 
take by the referring Judges in Batj Nath Goenka v. Mohant 


Sia Ram Das (11). The provision is embodied in the law 


4 (1916) IL R39 A 225 at 228. 9. (1905) I LR 32 C 494 at g00. 
1% (1917) ILR 41 M 337: 344 M LJ 84. ir (1918) 17 C L J 267 at 274 
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for the protection of the decree-holder and it must be inter- 
preted to operate to his advantage. By refusing to sell the 
property in execution far from securing to the decree-holder 
the due execution of his decree the Court renders the de- 
cree itself incapable of execution against the property covered 
by the security. This is clearly unjust. This view is shared 
by the learned Judges who decided Subramanian Chettiar v. 
Rajah of Ramnad (10), for to quote their very words “ It 
would be a most mischievous state of law if such a thing (a 
mortgage suit) were necessary and it would fetter the discre- 
tion of the Court in accepting immoveable property as security 
* * * *" In my opinion if it is permissible to advert to 
such general considerations the balance of convenience is clear- 
ly in favour of the view taken by the Calcutta Judges and the 
learned Judges of this Court. 


Mr. Varadachariar suggested that if there are subsequent 
encumbrancers their right will be to proceed against the surplus 
money, if any. On the other hand, Mr. T. M. Krishnaswami 
Aiyar urged that such encumbrancers will be entitled to redeem 
the purchaser at the sale. I do not propose to express any 
opinion on this point as this has only a remote bearing on the 
question to be decided in the appeal. 


Then arises the question, is there anything in the security 
bond or the order of the Court which precludes the security 
from being enforced in execution ? In my opinion there is no 
obstacle created. On the contrary, the effect of the security 
bond seems to recognise this right of the decree-holder. The 
debtor renders himself personally liable, creates the charge ana 
covenants that the security bond shall be in force till the decree 


is entirely satisfied. The order of the Court recites the fact 


that the security bond has been executed. On a construction 
of the bond and the order I am of the opinion that the parties 
intended that the security should be capable of being realised 
in execution. : 


I have now disposed of the first contention raised by 
Mr. Krishnaswami Aiyar. I shall proceed to deal with the 
second contention, namely, that based upon S. 52 of the Insol- 
vency Act. Ufider that section, where after execution has 
issued the executiag Court receives notice of 
the insolvency of” the judgment-debtor it is 
bound to direct the property if in its possession 





10, (1917) ILR 41 M 337: 34 ML J 84, 
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to be delivered to the Receiver in insolvency. It is conceded by 
Mr. T. M. Krishnaswami Aiyar that this does not apply to 
mortgage decree-holders and this is obvious enough. But he 
says that the decree in question being a money decree 
the fact that the decree-holder is a secured creditor makes no 
difference and that S. 52 applies. Iam unable to agree. 5. 52 
is somewhat generally worded, but it must receive a construction 
not repugnant to the general scheme of the Act, namely, to save 
the rights of secured creditors. It is sufficient to refer in this 
connection to S. 28 (6), S. 47 and S. 51(2). There is nothing 
in the wording of these sections to show that money decree- 
holders who have obtained security are excluded. Under S. 2, 
‘creditor’ is defined as including a decree-holder, ‘debt’ as ım- 
cluding a judgment debt and ‘secured creditor’ is described as a 
person holding a mortgage charge or lien on the property of the 
debtor as security for a debt due from him. I am clearly of 
the opinion that S. 52 does not apply. 


I have so far dealt with the two main contentions raised 
on behalf of the appellant. There is a subsidiary point which 
has been taken on his behalf and Ishall now proceed to deal 
with it. It is said that the decree was passed against the 
father only but that the bond was executed by the father and 
the sons and that therefore the property cannot be sold'in exe- 
cution. There might be some force in the argument if the bond 
had been executed not by the sons of the judgment-debtor but 
by others. But in the present case the decree-holder’s right 
/ is not enlarged nor is the liability of the executants affected by 
reason of the existence of the security bond. It was executed 
by the father as the guardian of his minor sons and whether 
they were parties to it or not their right would still be the same, 
namely, to question the debt if it is tainted with illegality or îm- 
morality. ‘The circumstance that sons are also parties to the 
bond therefore makes no difference. 


The Sda appealed against must be upheld and the 
appeal fails and is dismissed with costs. 


Madhavan Nair, J__The facts of the case are fully set 
out in my learned brother's judgment. ‘The first question 
arising for our decision is whether the immoveable properties 
given by the judgment-debtor as secifrity pursuant to an order 
made under O. 20, R. 11, cl. (2), Civil Procedure Code, can 
be realised by the decree holder in execution or can only 
he realised in a separate suit. 


— | 
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The material portion of the security bond runs as 
follows + . 

A A Whereas on your petition attachment has been ordered 
of our lands in Tenkarai Isanur for the said decree amount, whereas*you have 
consented at our request not to proceed with the attachment and sale, we have 
hereby given as security to you for the amount of Ra 12,6a0-4-o being the amount 
up to date under the said decree our properties as mentioned in the echedule...... 
We shall pay you without trouble or compulsion the abovesaid decree amount 
ctt, according to the terms of the kararnama petition (miz., petition under O. a0, 
R. ri of the Code of Civil Procedure)................. If we do not pay you 
accordingly you sball execute the said decree accoiding to the terme of the 
kararnama petition, and for the balance, if any, after what is so realised by 
you, we ‘undertake to pay you up to the limit of Ru 12,6a0-4-o on the security 
ci the sald properties and on our personal responsibility. ” 


The circumstances relating to the execution of the security 
bond clearly show that the parties to the security bond intendec 
that if the attachment and sale of the properties be- 
came necessary it should be done in execution. The 
security bond was executed after attachment was ordercd ; the 
judgment-debtor made himself personally lable; and the 
bond is to remain in force till the decree is fully satisfied. The 
security is intended to be operative if the judgment-debtor 
does not pay the decree amount and interest. Provision for 
the contingency of non-payment being made by the security 
bond, the parties could not have meant that when such contin- 
gency arose they should institute a separate suit to realise the 
properties covered by the bond. There can be no doubt that 
the parties intended that the properties should be realised if 
necessary in execution. But whatever be the intention of the 
parties, if there is any legal impediment in the way of realisa- 
tion by execution, then the decree-holder will have to realise 
his security only by means of a separate suit. It has been 
strenuously argued by Mr. T. M. Krishnaswami Aiyar on be- 
half of the appellant that O. 34, R. 14 of the Code of Civil 
Procedure operates as a bar to the enforcement of the security 
in execution. 


Rule 14 of O. 34 provides as follows —_ 

“Where a mortgagee has obtained a decree for the payment of money 
in satisfaction of a claim arising under the mortgage, he should not be entitled 
to bring the mortgagedgproperty to a sale otherwise than by instituting a suit 
for sale in enforcement of the mortgage, and he may instituts such, notwithstand- 
ing anything contained in O. 2, R. a” 

. The words “ claim arising under the mortgage ” have been 
substituted in this rule for the words “ any claim whether aris- 
ing under the mortgage or not ” in the repealed S. 99 of the 
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Transfer of Property Act. The effect of this alteration is to 
confine the prohibition against bringing the mortgaged property 
for sale except by bringing a suit, to cases where a 
mortgagte has obtained a personal decree against the 
mortgagor on the mortgage debt. Obviously the rule 
in terms does not apply to the present case. The 
language of the rule makes it clear that the rule does not apply 
unless the decree obtained by the holder of the mortgage or 
charge falls within the description of a decree for payment 
of money in satisfaction of a claim arising under the mortgage 
or charge. The mortgage or charge mertioned must obviously 
be a mortgage or charge existing prior to the decree and not 
one created by the decree [see Indramani Dasi v. Suren- 
dra Nath Mandal (2)'] or one created by the act of parties 
subsequent to the decree. 


Having regard to the important change introduced by 
O. 34, R. 14, it has been held in Sowbagia Ammal v. Manicka 
Mudaliar (1), Indramani Dasi v. Surendra Nath Man- 
dal (2) and Brajasunder Deb v. Sarat Kumari (13° 
that where a maintenance decree provided that 
the allowance in the decree should be charges 
on certain immoveable properties, such properties could 
be sold in execution of the decree and that there was no 
necessity to bring a separate suit for sale. The decision in 
Subramanian Chettiar v. Rajah of Ramnad (10) is an instance 
of a case where the security was given by the judgment-debtor 
after a decree. In that case immoveable property was given 
by a judgment-debtor as security for the due performance of 
the decree in compliance with an order made under “O. 41, 
R. 5 (3) ” and the question was raised whether such property 
can be realised by the decree-holder in execution or can only 
be realised by a separate suit. In view of the alteration of 
the language contained in O. 34, R. 14, it was held that the pro- 
vision contained in that rule did not operate as a bar and that 
the decree-holder can realise the property in execution. . The 
learned Judges observe :_ 

“There is no need in such a case that there should be anything in the 
nature of a mortgage suit for sale under 8. 67 of the Transfer of Property Act 
with all the expense.an€ delay which would be thereby 4nvolved. It would be 
a most mischievous state of law if such a thing were necessary and it would 


fetter the discretion of the Court in ed a fmmoveable property as security 
for the execution of the decree,” 


1. (1917) 38 ML J 601. 4. (1921) 45 CL J 61 at 64. 


10, (1917) ILR 41 M 3237:34 MLJ 84 1g. (1916) 38 IC 791, 
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In the order of reference to the Full Bench in Boy 
Nath Goenka v. Mohant Sia Ram Das (11) the learned Judges 
while discussing the principle underlying the provisions of 
S. 545, cl. (c) of the old Code of Civil Procedure point out 
that the provisions embodied in the law for the protection of 
the decree-holder must be interpreted to operate to his advan- 
tage and express their inclination to accept the view that the 
properties covered by the security bond executed pursuant to 
an order under that section could be realised in execution of 
the decree without instituting a separate suit. On this ques- 
tion the view of the Madras High Court in Subramanian 
Chettiar v. Rajah of Ramnad (10) has been followed in the 
most recent case in Calcutta reported in Joti Prakash N andi V. 
Mukti Prakash Nundi (12). 

In my view the principle underlying the decision in Subra. 
manian Chettiar v. Rajah of Ramnad (10) which relates to the 
realisation in execution of properties covered by 
security bond executed after a decree may well be 
applied to the decision of the present case though the 
security bond here has been executed not under O. 41, 
R. 5, but only under O. 20, R. rr, cl. (2). It has 
been argued that an order passed under O. 20, R. 11, cl. (2) 
is incapable of*execution. Whether this is so, or net, 
is largely a question of the construction of the order and of the 
intention of the parties as may be gathered from the circum- 
stances relating to the making of the order. I have already 
pointed out at the commencement of my judgment that there 
can be no doubt that the parties in this case intended that fn 
the event of non-payment by the judgment-debtor the proper- 
ties covered by the bond should be realised in execution. Exc- 
cution being postponed by the order made under O. 21, R. 11, 
cl, (2) which provided also for the taking of a security bond 
to meet the possible contingency of non-payment by the judg- 
ment-debtor, I fail to see when such contingency arises how the 
Court can refuse execution unless there be some [egal impedi- 
ment compelling the Court to disallow it. 

All the cases discussed above show that if O. 34, R. 14 
does not operate as a bar, then the decree-holder can proceed 
against the secured properties by executions But it is argued 
by Mr. Krishnaswami Aiyar that even then,ein this case, the 
properties charged cannot be sold in execution because the 
minor sons of the judgment-debtor who were not parties to the | 

tr. (1913) 17 CL J 267 at 274. 13. (1943) ILR 51 C 150, 
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suit have joined in the execution of the security bond, their 
father representing them as guardian. There is no force in 
this contention. The new parties are not strangers but only 
the son$ of the judgment-debtor. In view of the fact that the 
judgment-creditor is not seeking to sell under the security bond 
any interest which he could not otherwise have sold, I think 
this objection must be overruled. 


Before | pass on to consider the second argument, I may 
state that it is unnecessary to discuss the decisions in , Mukta 


Prasad v. Mahadeo Prasad (3), Amir v. Mahadeo Prasad (4) 


and Raj Raghubar Singh v. Jai Indra Bahadur Singh (7) 
quoted by the appellant’s learned vakil in connection with his 
argument regarding the bar created by O. 34, R. 14, as all 
these cases dealt with securities given by third parties under 
S. 145 of the Code of Civil Procedure. 

The second question for decision arises in connection with 
the argument based on S. 52 of the Provincial Insolvency Act. 
According to that section, where execution of a decree has 
issued against any property of a debtor which is saleable in exe- 
cution and before it has been actually sold, notice is given to 
the executing Court that an insolvency petition by or against 
the debtor has been admitted, then the executing Court is 
bound, on application to that effect, to direct the property if 
in the possession of the Court to be delivered to the Receiver. 
It is argued by Mr. Krishnaswami Aiyar that the decree which 
is sought to be enforced in this case being a money decree, 
S. 52 of the Act applies, and that, notwithstanding the fact 
that a security has been executed in favour of the decree-holder 
subsequent to the decree, his client is entitled to apply to the 
executing Court to deliver over the property in question to him. 
Although a secured creditor is not expressly excluded from the 
operation of this section, it seems to me that the section does 
not affect him. The Provincial Insolvency Act takes special 
care to preserve the power of secured creditors to realise pr 
otherwise deal with their securities, as may be seen from 
Ss. 28 (6) and 51 (2). The exemption from the operation 
of the section which must be understood to have been thus given 
to secured creditors must, in my opinion, be extended to money 
decree-holders who have obtained securities in the course of 
execution, as if the present case. „Itis conceded that S. 52 
does not apply to mortgage decree-holders. In my opinion 





3. (1916) IL R 38 A 327. 4. (1916) IL R 39 A 225 
7. (1919) TL Raa A 158: 38 ML J goa (P C), 
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woes’ nothing in that section affects the rights of money decree- 
Tanje holders who have obtained securities in respect of the property 

ees covered by such securities. They must also be treated as 
agaratna : . 

Madalia. secured creditors for purposes of the section [see also 6. 2 (a) 





Madhavan And (e) of the Act]. The argument based on S. 52 must therc- 
Nair, J. fore be overruled. 

: In the result I agree with my learned brother that the 

order appealed against must be upheld and the appeal must be 


dismissed with costs. 
ALS. V. Appeal Wismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice PHILLIPS AND Mr. JUSTICE 


ODGERS. 

V. Ranganatha Aiyar ... Appellant* (Plaintiff ) 
Y. 
Srinivasa Aiyangar and others ... Respondents ( Defend- 
ants 1, 3 and 4). 

Ranganatha Adoerse possession—tIuterruphen of-—W hat amounts to—A ttachment in execu- 
| Ayar Len of property held adversely to judg ment-debtor—Efect—Symbolical possession 
la -—E fect as against parsons not parties ta twit ar other praceedtag ya anhidh such 


Srinl yusa cd 
Alyangal, Possermon 15 FIVER, 


Attachment of property in execution of a decree does not arrest the running 
of time in favour of a party holding the property adversely to the judgment- 
debtor. i l 
Property in the possession of the defendant adversely to 2 person was attacked 
by the plaintiff in execution of a decree obtained by him against that person. On 
the date of the attachment the defendant had not acquired a prescriptive title 
to the property by adverse possession. He put in a claim to the property which 
was allowed ; and thereupon the plaintiff instituted a suit under O. 21, R. 63, 
: Civil Procedure Code. But by that time the defendant had acquired a title by 
adverse posse sgn 

Held,' that the attachment did not interrupt the adverse possession and that 
the suit was barred. 

Per Odgers, J —Symbolical possession is sufficient to interrupt adverse power 
sion when the adverse posesor is a party to the suit or other proceeding in which 
. symbolical possession is given; as regards persons who are not*so parties only 

actual dispossession can interrupt their adverse possession. 


Second Appeal against the decree of the District Court of 
East Tanjore at Negapatam in A. S. No. 6 of 1921 preferred 
against the decree of the Court of the Principal District Munsif 
of Tiruvalur in 0.8. No. 367 of 1918. AA 

T. R. Ramachandre Aiyar and $. Srintvasa Atyar for 


appellant. 
S. T. Srintvasa Gopalachari for respondents. 


{ 





*8 A No. 110 of 1922, 16th March, 1925. 
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The Court delivered the following 

JUDGMENTS :— Phillips, J. The suit house originally 
belonged to the. 1st defendant’s father Narayana Aiyangar and 
his brother, the 2nd defendant, Alagasinga Aiyangar. | 
partition was effected between the brothers in 1881, but not by 
metes and bounds. Narayana’s share was sold to one 
Dikshitar on 1st May, 1905. Alagasinga’s share was sold to 
the plaintiff on roth March, 1906. On 30th March, 1908, 
Narayana’s share was delivered to Dikshitar by symbolical deli- 
very. On 25th March, 1907, Dikshitar sold his share to 
Alagasinga’s son, the 3rd defendant. On 3rd July, 1917, the 
plaintiff attached Alagasinga’s share in execution of a decrec. 
On ath March, 1918, Narayana put in a claim petition. On 
roth June, 1918, the claim was allowed and on 19th August, 
1918, the present suit was brought under O. 21, R. 63. Mean- 
while, on 3rd April, 1918, Alagasinga had brought a suit to 
recover possession of his share, a suit which has been dismissed. 

The Lower Courts have found that there has been adverse 
possession by Narayana’s son, the rst defendant, for twelve 
years before suit, and now in this second appeal two questions 
arise : (1) whether the attachment by the plaintiff on 3rd July, 
1917, puts an end to the adverse possession of 1st defendant, 
. namely, whether the possession of 1st defendant from that date 
till the suit was filed continued to be adverse and uninterrupted ; 
(2) whether the symbolical delivery of 30th March, 1906, 
put an end to the rst defendant’s adverse possession or not. 
The decree in which symbolical delivery was given was against 
Narayana alone and 1st defendant, his son, was not a party 
to it. 

The first point has been expressly decided in Seetharami 
Reddi v. Venku Reddi (1). In that case the defendants had 


been in possession for less than twelve years at the time of - 


attachment, but continued in possession until the suit was 
brought mare than twelve years after their possession com- 
menced. It was held in this Court that the attachment could 
not have the effect of arresting the running of time against 
defendants. If that ruling is adopted, it is clear that the 
plaintiff’s suit is barred by limitation. But it is urged for the 
appellant that the decision in Pandiyan Pili v. Vellayappa 
Rowther (2), i8 authority to the contrary, and this contention 
appears to have some force, for, in that case, the facts were 


yery similar and it was decided against the parties claiming ad- 


1, (1901) 11 ML J 344. a (1917) 33 ML J 316. 
R83 
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verse possession. Reference is made in the judgment to 


Seetharami Reddi v. Venku Reddi (1) and it is ngt dissented 


from nor criticised in any way, apparently because it was held 
that no question of interruption of possession or of its*continu- 
ance despite the attachment arose. Although, therefore, the 
decision appears to be in direct contravention of the decision in 
Sectharamt Reddi v. Venku Reddi (1) it is based on other 
grounds, grounds which are not too clear, because in the judg- 
ment the facts do not appear to be correctly set out owing to the 
apparent transposition of the words “plaintif” and “defendant” 
in two places. Reliance is also placed on Vasudeo Atmaram 
Joshi v. Eknath Balkrishna Thite (3), and that no doubt is 
an authority directly in favour of the appellant, for it was there 
held that in such a suit, namely, under S. 283 of the old Civil 
Procedure Code, it‘must be proved “ that on the date of attach- 
ment which was subsequently raised by order of the Court on 
the application of the Ist respondent, their judgment-debtors 
had a subsisting right to the property.” For this proposition 
Harishankar Jebhai v. Naran Karsan (4) is relied on, but 
a reference to the latter shows that in that case the date of the 
order on the claim petition was treated as the date on which 
the adverse possession ceased. If that date is taken in the 
present case, namely, roth June, 1918, the plaintiff’s suit ig | 
barred by limitation. This latter proposition is supported by 
the authority of the Calcutta High Court in Phul Kumari y. 
Ghanshyam Misra (5), where it was held that the order of 
the Court was the basis of the subsequent suit: We have not 
been referred to any other authority than Vasudeo Atmaram 
Joshi v. Eknath Balkrishna Thite (3), which is directly” in 
point, and inasmuch as that case purports to be based on a 
prior decision which was not to the same effect, there is 
no argument in the judgma@nt which goes to show that the deci- 
sion in Sectherami Reddi v. Venku Reddi (1) is incorrect. 


It is suggested that we should refer this point for the 
decision of a Full Bench, but I do not think it is necessary in 
view of the following circumstances. In the first place. the 
decision in Seetharami Reddi v. Venku Reddi (1) has never 
been dissented from, although it was given so long ago as 
1901, and on the fherits I respectfully agree. with the conclu- 
sion. Attachment of ingmoveable property is effected by an 
order prohibiting the judgment-debtor from transferring or 


r (1901) 11 ML J 44. 3. (1910) TLL R45 B 99. 
4. (1893)-IL BR 18 B 360 5. “(1907) I LR 35 C aca (PC). 
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charging the property in any way and all persons from taking. 
any benefit, from such transfer or charge. (O. 21, R. 54): 
Civil Procedure Code. ) dt has always been held that an at- 


tachment does not confer any interest in the property, and it 
is difficult to see how a mere attachment can disturb the con- 
tinuance of physical possession of the holder at the time. There 
are many authorities for holding that adverse possession is not 
disturbed except by actual ouster. For instance in Pankaj 
Mokan v. Bipin (6) where the Court ordered the property 
to be put in possession of a Receiver, but possession 
was not actually given, it was held that possession was not dis- 
turbed. Again in Singaravelu Mudaliar v. Chokkalinga 
Mudaliar (7) it was held that a declaration that the party in 
possession had no title has not the effect of interrupting- the 
continuity of his adverse possession. In Subbaiya Pandaram 
v. Mahammad Mustapha Marcayar (8) it was held that a 
decree which was not executed did not disturb possession. In 
view of these decisions it is dificult to hold that a mere attach- 
ment, under which possession is in no way disturbed, can affect 


the continuity of adverse possession. Appellant relies on two. 


cases reported in Rajah of Venkatagiri v. Isakapalli Sub- 
biah (9) and Sarat Chandra v. Bibhabati Debi (10), but in 


both these cases the attachment was not one made under the 
Civil Procedure Code, but was made by a Magis- 


trate in proceedings under Chap. XII of the Criminal Proge- 
dure Code and must be distinguished on the ground that „an 
attachment under that Chapter implies an actual taking posses- 
sion of the property by the Magistrate or by some one under 
his orders. I am therefore of the opinion that the decision 
in Seetharami Reddi v. Venku Reddi (1) is.correct and see no 
necessity for referring the case to a Full Bench as there is no 
actual conflict of opinion in this Court. In this view it is 
unnecessary to decide the second point raised which was not 
raised in the Lower Courts. The appeal is accordingly dis- 
missed with ‘costs. i l 
Odgers, J. :— Two points have been raised in tkis 
appeal :—(1) Is symbolical possession, i. e., delivery by the 
Court of immoveable - -property in the execution ol- a decree 
sufficient to interrupt adverse possession ? fnd (2) Does an 


1. (1901) 11 ML J 344. 6. (1922) 38 CL J aaa, 
7 (1923) LL R46 M 525: 43 ML J 737. 
8 (1923) 1L R46 M 751:45 MLJ 588 (PC). 
9 (190a) TL R a6 M410, 10. (1921) 34 CL J 502, 


Odgers, J. 
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attachment of immoveable property serve to interrupt adverse 
possession ? F ; 

The plaintiff who brings the suit under O. 21, R. 63, after 
the disposal of a claim petition in favour of defendant” father 
pleads that since the 10th of March, 1906, the plainu’s 
father and himself had been in possession of a moiety of the 
immoveable property in question and he brought the suit for a 
declaration that the other moiety belongs to the 3rd defendant 
or to defendants 2 to 4 and that it was liable to be attached 
in execution of the decree in O. S. No. 154 of 1912. The 1st 
defendant, who is the only contesting defendant, pleaded that 
he and his father had been in adverse possession to the plaintiff 
and the other defendants of the whole of the property in ques- 
tion for a period of over 25 years. The dates material to the 
points set out are:__On the 8th of June,1881, there was a parti- 
tion between the 1st defendant’s father and his co-parcener 
Alagasinga of the property in question. On the ist of May, 
1905, there was a Court auction sale of the 1st defendant's 
share to one Dikshitar. On the 30th of March, 1906, there 
was symbolical delivery of 1st defendant’s share to Dikshitar. 
On the 25th of March, 1907, there was a private sale by Dik- 
shitar to the son of Alagasinga who was the 1st defendant’s 
co-parcener above referred to and previously on the 16th of 
March, 1906, there was a private sale of Alagasinga’s share 
to the plaintiff’s father. On the 3rd of July, 1917, there was 
an attachment by the plaintiff of Alagasinga’s share. On the 
4th of March, 1918, there was a claim petition by the rst de- 
feridant’s father who was in possession. On the 3rd of April, 
1918, the plaint in S. A. No. 109 was presented by Alagasinga. 
On the roth of June, 1918, the claim of the rst defendant was 
allowed and the attachment was raised ; and on the 19th of 
August, 1918, the plaint in the present second appeal was 
presented by the plaintiff. 

It will be observed that both the plaints are more than 
12 years from the date of the symbolical delivery of the plain- 
tif’s share to Dikshitar but the attachment by the plaintiff on 
the 3rd of July, 1917, is within 12 years. 

Now as to the first point reliance is placed by the appellant 
on the cases reported in Kocherlakota Venkajakrishna Rao v. 
Vadrevu Venkappa (114 and Thakur Sri Radhakrishna vy. 
Ram Bahadur (12). In the first case it was held that the 
effect of symbolical delivery arises in the case of the judgment- 


11. (1903) I L Ray M 262, = Ia (1917) 34 M LJ 97 (P €). 
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debtor himself absolute, but where the judgment-debtor is not 
the party in possession, adversely to a third party (as here), 
delivery made in the absence of that third party and not 
personally to him, cannot by itself affect his possessicn, nol 
amount to an ouster or dispossession of him and his possession 
will continue uninterrupted; but if he was present and the deli- 
very takes place adversely to the claim of such third party, it 


may be equally operative as against him. It was contended that ~ 


the present case is the case of a stranger resisting the suit, not 
of a stranger trying to recover as defendant No. 1 was not a 
party to the suit. In Thakur Sri Radhakrishna v. Ram 
Bahadur (12) it was held that symbolical possession will avail 
to dispossess defendants sufficiently because they were parties 
to the proceedings in which it was ordered and given. Jigao- 
bandhu Mukerji v. Ram Chandra Bysack (13) is afirmed 
The case in Jobeda Khatun v. Tulsi (14) was also relied 
on. The learned Judges there say that the decisions show 
that symbolical possession does not in any way affect the posses- 
sion of or give start to a fresh period of limitation against per- 
sons who are not parties to the suit or execution proceedings. 
The learned Judges refer to a Privy Council case reported in 
Thakur Sri Radhakrishna v. Ram Bahadur (12), where their 
Lordships say that “ symbolical possession is sufficient to inter- 
rupt adverse possession when the adverse possessor is a party 


to the execution proceedings in which the symbolical possession : 


is given; as regards persons not so parties, only actual dis- 
possession can interrupt their adverse possession.” This, in 
my opinion, is sufficient to dispose of the point adversely to the 
appellant, if we can assume that defendant No. 1 was no party 
to the execution proceedings. 

A greater part, however, of the argument before us has 
been centred on the second point, viz., as to the effect of attach- 
ment as interrupting adverse possession, there being no doubt, 


as already pointed out, that on the date of the suit the period’ 


requisite to establish adverse possession had elapsed. It is 
said that there are two cases__neither of them reported in the 
authorised reports__on each side of the line. 
For the appellant it is frankly admitted that the case 
reported in Seetharami Reddi v. Venku R&ddi (1) is against 
his position. “There the learned Judges distinctly and in so 
many words lay down that attachment could not have the effect 





1 (1901) 11 ML J844 13, (1917) 344 MLJ 97 (PC). 
13. (1880) IL R 5 C 584 (F B). 14 (1992) 36CLJ 472, - 
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of arresting adverse possession. by strangers holding adversely 
when the propertics werc attached by the plaintiff as belonging 
to certain of the defendants in the case against whom the 
strangers werc holding. It is said that the case in Pandiyan 
Pillai v. Fellayappa Rowther (2) is diametrically opposed to 
this, and the headnote certainly gives some colour to this view. 
The learned Judges however dispose of the case in another 
manner. The decision in Seetharami Rieddi v. Venku Reddi (1) 
was brought to their notice, but they merely remark : “ An 
old decision of this Court, not reported in the authorised 
reports, namely, Seeiharami Reddi v. Venku Reddi (1), sup- 
ports Mr. Devadoss.” They preferred to dispose of the case 
on a different ground, namely, “that a decision in a regalar 
suit instituted to contest the order in the claim proceedings 
places the parties in status quo ante ether by vacating the 
order made in the said execution proceedings or by confirming 
it. The result is the plaintif is directed not to irterpose 
obstacles in carrying out the further steps necessary to reap 
the fruits of the attachment. Both the parties are bound by 
that pronouncement, consequently no question of interruption 
of possession or of its continuance despite the attachment arises. 
So far from intending to overrule or disapprove of the deci- 
sion in Seetharam: Reddi v. Venku Reddi (1). it appears to 
me from this last sentence quoted from the judgment that the 
learned Judges held that the question did not arise. In my 
option, therefore, as far as authorities, have been brought to 
our ùọtice, the case in Seetharami Reddi v. Venku Reddi (1) 
stands uncontradicted. It is a case that has stood for over 
23 years and it seems to me that it would be improper for us 
to decline to follow it unless there was some very cogent reason 
for doing so. 


Now it has been constantly held that an adverse possession 
is a question of fact. It has been argued for the appellant 
that the nature of an attachment is such that on an attachment 
taking place the Court receives the properties into its custody 
and what this means may be seen by the form of attachment 
given in Appendix E, Form 24 of the Code of Civil Procedure. 
It only directs abstinence from transferring or charging the pro- 
perty by gift, sale 8r otherwise during the céntinuance of the 
attachment. It certainly does not physically interrupt the 
possession of persons already on the property and in my view 
it cannot be said even theoretically to do so. If it were 





L (1901) 11 M L J 344. „  & (1917) sg ML J316., 
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allowed to interrupt any possession one can see that a wide 
‘door is open to fraud and oppression. 

The case in Vasudeo Atmaram Joshi v. Eknath Balkrishna 
Thite (3) supports the appellant. That was a suit to 
establish the appellant’s rights to sell the property in dispute 
as that of the judgment-debtors and it was held that the appel- 
lant must prove that on the date of the attachment, which was 
subsequently raised, the judgment-debtor had a ‘subsisting right 


to the property ; and that the suit must therefore be tried 


as if it were a suit for possession by the judgment-debtor. The 
learned Judges add: “ So regarded, it is not the case here of 
the judgment-debtor having been dispossessed or having discon- 
tinued possession while in possession of the property.” [he 
learned Judges there specifically rely on Harishankar Jebhat v. 
Naran Karsan (4) where the critical date is taken to be that of 
the order of 11th August, 1908, which directed the removal of 
the attachment. That date corresponds to roth June, 1918, 
in the present case and is inclusive of the present point’; and 
that date is more than 12 years from 30th March, 1906. ‘An 
old case in Malraja alias Krishnama Rajah v. Narayanaswat}j 
Rajah (15) lays down that the effect of an attachment does 
not change in any way the possession of the property so as to 
bring the case within the 12 years’ limitation. 

A further point was taken, namely, that the suit as 
allowed by O. 21, R. 63, although called a suit, was in fact 
nothing but a éontinuation of the claim proceedings > and the 
appellant relied on Krishnappa Chetti v. Abdul Kh'der 
Sahib (16). In that case the Privy Council decision in Phul 
Kumari v. Ghanshyam Misra (5) was referred to and in the 
opinion of Sadasiva Aiyar, J., such suits have not any of the 
essentials of original actions “but merely forms .of appeal 
allowed by the Civil Procedure Code to be brought in the guise 
of original suits.” This judgment of their Lordships has 
however been commented upon by a Full Bench of this Court 
in Ramaswami Chettiar v. Mallappa Reddiar (17) where 
Wallis, C. J. said : “The Privy Council no doubt referred in 
one place to the suit under S, 28 3 to establish the nght of the 
unsuccessful party to the claim petition ; as an ‘ action of appeal’ 
and to the plaint in such a suit as ‘a plaint for review of a 
2 decision,’ but this language must be read with 


(1910) I LR 35 B 79. 4- (1893) ILR 18 B 260. 
ji (1907) IL R 35 C aca (P C). 15. (1869) 4 M H C R a81. 


- 16. (1913) ILR 38 M 535 at 544:26 MLJ 449. 
17 (1920) I L Rag M 760 at-773 39 M L J 350 (FB). 
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reference to the question before them.” Oldfield, J. in the 
same case points out that all their Lordships wera concerned 
with was the question of Court-fee, in connection with which 
the character of the relief asked for by the plaintiff Would be 
decisive. 

For these reasons [ am of opinion that attachment does 
not interrupt adverse possession or rather possession which is 
ripening into adverse possession. This second point also 


‘fails and that we must give effect to the decision in Seetharami 


Reddi v. Venku Reddi (1) above quoted. I agree with my 
learned brother that there being, in my opinion, good and sufh- 
cient authority against the proposition that adverse possession 
can be interrupted by attachment, there is no necessity for 
reference to a Full Bench. Consequently the second appeal 
must be dismissed with costs. 
A. S. V. Second Appeal dismissed. 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT > Mk. JUSTICE SPENCER. 
K. R. Radhakrishna Aiyar Petitioner? (Petitioner 
Judgment-debtor) 
v. 
Vinayakaswamiar (minor), by guardian 
T. A. Ramachandra Rao Respondent (Respondent 
——Decree-holder ). 
Execution of decree—Objection to, on ground of want of jurisdiction of Court 
anbich passed the decree to wy the suit—Matutainabiltip—Chedl Procedures Cede, 


S. 47-—E fect. 

A jsait for rent under Madras Act I of 1908 was decreed ex parte againg 
the petitioner. In proceedings taken to execute the decree the petitioner raised 
the objection that the Court which decreed the suit had no jurisdiction to try it. 


Heid, that‘the objection could pot be entertained in execution proceedings 
Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Sub-Collector, Kumbakonam, in 
E. P. No. 75 of 1924 in S. S. No. 1 of 1921. . 
N. S. Rangasami Aiyangar and $. Rangaswams for 
petitioner. 
K. S. Sankara Atyar for respondent. e 
The Court delivered the following ° 
JUDGMENT :—An objection was raised to the execution 
of a decree in a suit for rent under Madras Act 1 of 1908 in 
*C R P No. 944 of r9a4. ath April, 1925. 
1, (1901) 11 ML J 344. 
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which the petitioner did not appear and defend himself against 
the plaintiff’s claim, the ground of the objection being that the 
Court had no jurisdiction to try the suit. The defence of want 
of jurisdiction is one that should have been raised at the trial of 
the suit itself. After the passing of the decree, the defendant's 
only course was to apply under O. 9, R. 13,. Civil Procedure 
Code, to have the ex parte decree against him vacated and the 
suit re-heard. An objection to the jurisdiction of the Court 
that tried the suit is not one of the questions arising between 
the parties to the suit and relating to the execution, discharge or 
satisfaction of the decree which are allowed by S. 47. Civil 
Procedure Code, to be dealt with in execution [vide Zamixdar 
of Ettiyapuram v. Chidambaram Chetty (1) and Kalipada 
Sarkar v. Hari Mohan Dalal (2)]. As the petitioner was in 
fact a party to the suit, though not represented at the trial, he 
cannot invoke the authority of the Privy Council decision in 
Khiarajmal v. Daim (3). The Revision Petition against the 
order cf the SubCollector passed upon the decree-holde1’s 
execution petition is dismissed with costs. 
AB. Vi Petition dismissed. 


In THE HicH Court or JUDICATURE AT MADRAS. 
PRESENT -_Mr. JUSTICE ODGERs. 
Sivaswami Aiyar ... Appellant*® (Plaintif) 


v. 
Tirumudi Chettiar and others. . . Respondents (Defts. 1 to 4). 


W ill—Coustruction—C hartty—D edication to—A bsolute dedication to charity 
—Gift to a person burdened with a trust to perform charity oxt of income— 
Words “ Shall permanently enjoy” in will—Meaning. 

The material portion of a will was as follows :—" Dedocting these, the 
balance of 7 maha 25 kuzhies of nanja lands, my nephew Venkataraman shall 
permanently enjoy and with the income derived out of those lands 
and with the income of the interest of Ra 500, the capital 
I have reserved for the purpose, the said Venkataraman is, as he likes, to be 
feeding at least ten Brahmins on each Dwaded in his house at Mayavaram..... 
TE For ever, the sald Venkataraman shall by himself get all these done, 
and, after him, Sivaswami, his younger brother, should conduct them.” 

The question for decision was whether the properties referred to in the 
will were constituted as trust for the purpose of the nas eee mentioned, or 
whether Venkataraman took the same as beneficial owner burdened with a trust 





to perform the said charity. e 
*S A No. 401 of 1922. tath February, 1925. 
© L (1920) ILR 43 M 675 at 687: 39 ML J 75 (F B) 
2 (1916) I L R 44 C 6a7 at 633. a. (1904) ILR 32 C 296 (PC). 
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Held, that the properties were not constituted as trust for the purpose of 
the charity but that Venkataraman took the same in fee simple burdened with a 
trust to perform the charity. 


On the true construction of the will the whole income of the land was not 
necessarily to be devoted to the feeding, and, even if that were, there was no 
dedication of the corpus. 


Meaning of the words “shall permanently enjoy.” 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of East Tanjore at Mayavaram 
in A. S. No. 30 of 1921 preferred against the decree of the 
Court of the Additional District Munsif of Tiruvalur in 
O. S. No. 136 of 1919. 

~ K. Bhashyam Atyangar for appellant. ` 
C. A. Seshagiri Sastri for respondents. 
The Court delivered the following 


JUDGMENT :— This was a suit for a declaration that a 
certain mortgage dated 14th December, 1903, executed by 
one Venkatarama Aiyar, deceased, in favour of one Sattayappa 
Chetti and the decree in O. S. No. 472 of 1916 on the file of 
the District Munsif’s Court of Mayavaram obtained thereon 
were not binding on the trust properties and for an injunction 
restraining the defendants 1 to 3 from executing the sard decree 
against the trust. It is contended that the plaint properties 
originally belonged to the plaintiff's maternal uncle 
Panchanadha Aiyar and that by his will, dated 8th Janu- 
ary, 1898, he created a trust. ‘This will is Ex. A in the case 
and its construction is the first point raised. 

The 1st defendant contended inter alia that Venkatarama 
Aiyar got the properties as heir and not as trustee under the 
will, #. e., that he took the properties as the beneficial owner 
burdened with a trust to perform the charity therein mention 
ed. The District Munsif gave the plaintiff the declaration 
that he asked for. On appeal to the Subordinate Judge, he 
held that the suit was barred by limitation under Art. 134 of 
the Limitation Act. In this he is clearly wrong, and it is 
agreed by both sides that the matter is concluded by the ruling 
in Seetikutti v. Kunhi Pathumma (1). On the construction 
of the will, both Courts held that the will is genuine and that 
the suit properti®& were not dedicated to Charity but only the 
income thereof. Turning to Ex. A the words are -_ 


“Deducting these, the balance of 7 mahs a5 kuahies of nanja lands 
my nephew Venkataraman shall permanently enjoy and with the income derived 


I (1917) IL R40 M raga: 42 ML J 420. 
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out of those lands and with the income of the interest of Ra soo, the capital 
I have reserved for the purpose, the said Venkataraman is, as he likes, to be 
feeding at least ten Brahmins on each Dwadesi in his house at Mayavaram ... 
KAA a: For ever, the said Venkataraman shall by himself get all these done, 
and, after him, Sivaswami, his younger brother, should conduct them.” 

This is the important portion of Ex. A and I have had it 
re-translated by the Chief Interpreter and his translation 1s as 
follows -— 

“Barring these, the remaining wet and dry lands measuring 7 mahs 
and a5 kulies, my sisters son Venkataraman shall enjoy permanently, and, 
with the income of the said land and with the interest derivable from the 
capital amount of Ra 500 kept by me therefor, the mid Venkatarama Ayar 
ahall, on every Dwadesi day, feed not lesa than ten Brahmins, in Mayavaram, 
at his own house, according to his pleasure.” 


In the last sentence the more accurate translation 18 |: 
“For ever the said Venkatarama Aiyar having by himself goi 
all these done, after him Sivaswami, his younger brother should 
conduct them.” Mr. Bhashyam Aiyangar for the appeilant 
points out that as there is no disposition of the surplus income 
in this case, that is a strong indication that the whole property 
was devoted to the trust and that the trust is not merely a 
charge. He quoted a number of cases, but they really all 
come down to this that each case must stand on its own footing 
and on the construction of its own document. He relied among 
other cases on Vaithianatha Aiyar v. Thyagaraja Aiyar (2) 
which laid down that gift of the whole income was equivalent to 
a gift of the corpus. But I am not satisfied that the whole income 
is necessarily to be devoted to the charity in this case. He has to 
feed not less than ten Brahmins in Mayavaram at his own 
house according to his pleasure. Supposing the income were 
insufficient to feed 20 or 30 Brahmins the trust would be ade- 
quately carried out by his feeding only ten. There would then 
be a surplus income which, as I construe Ex. A, would 
be his to do as he likes with as it is said that he shall perma- 
nently enjdy the nunja and punja lands. This is a will ; and in 
Rajamanicka Chettiar v. Mantckam Chettiar (3) had cccasior 
to examine the meaning of the word “ enjoy ” in a Hindu will. 
Of course, as I have already said, each case must stand on its 
own facts. But iteseems to me that there is nothing in the docu- 
ment before me at present to restrict the word “enjoy” to 
either a life-estate in the lands or fo the income thereof. I 
therefore think that the words “shall permanently enjoy” 
gave what in the English Law we would call a fee simple to 








a. (1919) 41 M L J 20 at 29. 3. (1984) 47 M L J 728. 
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Venkatarama Aiyar. It is also to be observed that there is 
no disposition of the corpus after Venkataraman’s death and 
after him Sivaswami, his younger brother, is only to conduct 
the charities. There is, to my mind, nothing to show, as I 
have pointed out above, that the whole income of the land is 
necessarily to be devoted to this feeding and even if this were 
so, I think the words do not mean a dedication of the corpus. 
Taking these points into consideration I am of opinion that 
the Subordinate Judge was mght in coming to the conclusion 
that the properties were not constituted as trust for the pur- 
pose of the charity. No further question arises in this view 
of the case. Iam therefore of opinion that the second appeal 
must fail and is accordingly dismissed with costs. 


A. S. V. Second Appeal dismissed. 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice DevaAposs. 


Sigamani Pandithan ... Appellant* (Plaintif) 


v. 
Munibadra Nainar and others. . . Respondent; (Defendants). 


Limitation Act, Art. 116—Sale deid registered—Cevsnant for tiile and qein 
eujoymeni imported by S. 55 of the Transfer of Property Act inte-—Damages for 
breack of, with regard ie a portion of the property comvayed—Suit for—Limita- 
tion—Starking poind—Surrender of portion of property in plaintifs possessivn 
aud te which he got a goed tiile—If a condition of his right to get decree for 
damages with regard to other half—Trausfer ef Property Act, S. 55 (2)— 
Cowenant for title and quiet enjoyment imported by—Clause tu sale deed ex- 
cluding—W hat ameuxis io. 

The plaintiff purchased some property from defendants 1 to 4 under a 
registered deed of sale. After the sale, a sult was brought by one Æ for half 
the share of the property on the ground that she was entitled to it as the heir 
of her deceased son. That suit was decreed by the First Court on aoth March, 
191g. An appeal against that decree was decided on isth April, 1914, and 
the second appeal was decided on ret March, 1917. The plainsiff, who was 
not then in possession under the sale, sued for posession of the property, and 
he was given a decree for possession of half the property on aand December, 
1913. On roth November, 1917, the plaintiff then instituted the mit out of 
which the second appeal arose for damages for breach of the covenants of title 
in respect of the other half, ` 


Held, (1) that the suit being one for compensation for hreach of an express 
or implied covenant for title and qelet enjoyment in respect of 2 sale deed executed 


after the coming into force of the Transfer of Property Act, was governed by 
Art. 116 of the Limitation Act; (2) that the consideration for the sale failed 
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on goth March, 1913, when the decree of the First Court in 4’s sult was given, 
end not on ret March, 1917, the date of the decree of the second appeal therein ; 
snd (3) that E was not a condition of the plaintiffs right to obtain damages 
for breach of the covenants of title in respect of half of the property that he 
Should wurrender the other half to which he had a good title and of which he 
was in pomession. 

Held further, that a clause in the mle deed to the effect that the trans- 
ferors had not created any encumbrance on the property had not the effect of 
excluding the statutory covenant as to title and quiet enjoyment embodied in 
8. 55 of the Transfer of Property Act. 

The statutory covenants embodied in 8. 55 (a) of the Transfer of Property 
Act are attached to the transaction of sale and not merely to the contract which 
precedes the sale. 

Contracts which are contained In a sale deed or such terms of contract 
which the law imports into a sale are contracts within the meaning of Art 116 
of the Limitation Act. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Vellore in A. S. No. 31 of 1922 (A.S. 
No. 67 of 1921 on the file of the District Court of North 


Arcot) preferred against the decree of the Court of the Dis 


trict Munsif of Arni in O. S. No. 1043 of 1917. 
-N. $. Rangasami Atyangar for appellant. 

M. Patanjali Sastri for respondents. 

The Court delivered the following 

JUDGMENT : The plaintiff purchased some property 
from defendants 1 to 3 under Ex. A. After the sale a suit 
was brought by one Ammani Ammal for half the share of the 
property on the ground that she was entitled to it as the heir 
of her deceased son. © That suit was decreed by the rst Court 
on 20th March, 1913. There was an appeal against the 
decree which was decided on 13th April, 1914 and the Second 
Appeal was decided on 1st March, 1917. The plaintiff who 
was not given possession under the sale sued for possession 
of the property and he was given a decree for possession 
of half the property on 22nd December, 1913. The present 
suit was lled*on roth November, 1917. 

Mr. Patanjali Sastri, for the respondents, contends that 
the suit is barred by limitation. His contention is that either 
Art. 62 applies or Art.g7. Under Art. 97 of the Limitation 
Act a period of 3 years is given for bringinga suit for money 
paid upon an emsting consideration which afterwards fails. 
The Subordinate Judge has not definitely held that Art. 116 
applies. His view is that the matter was not finally disposed 
of till rst March, 1917, when the Second Appeal was decided. 
This view of the law is wrong. The consideration’ for the 
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sale failed when the decree of the First Court was given ın 
Ammani Ammal’s favour, & e., on 20th March, s913 [vide 
Juscurn Boid v. Pirthichand Lal Choudhury (1) ]. . 

The next question is whether Art. 116 applies. In this 
case the document is a registered document and the plaintiff 
got only half the property and he did not get a title to the other 
moiety. Mr. Patanjali Sastri’s contention 1s that there was 
no covenant in writing for good title. He urges that the 
statutory covenants embodied in S. 55 (2) of the Transfer of 
Property Act should not be imported into the sale deed as 
S. 55 speaks only of a contract. I am unable to accept this 
contention. he statutory covenants are attached to the 
transaction of sale and not merely to the contract 
which precedes the sale. To hold that the statutory 
covenants under S. 55 apply only to contracts and not to sales 
would be defeating the object of S. 55. If the statutory cove- 
nants do not apply to the actual sale itself, the vendor who exe- 


-cutes a sale deed is relieved of the lability which is cast upon 


him by the statute under S. 55. No doubt under the English 
conveyancing practice all the covenants of title and covenants 
for quiet enjoyment are set out in the deed itself, but under the 
Transfer of Property Act the technicalities of the English 
conveyancing have been done away with and in the case of a 
sale of property all the covenants which are usually found in 
an English conveyance deed are to be read into the sale deed 
by reason of the provision of the Transfer of Property Act. 
The contention of Mr. Patanjali Sastri is that Art. 116 speaks 
only of breach of contract in writing and does not apply to a 
sale deed. The sale itself may not be properly called a contract 
in writing but -contracts which are to be contained in a sale 
deed or such terms of contract which the law imports into a 
sale are contracts within the meaning of Art. 116 and a sale 
deed comes within Art. 116 of the Limitation Act. It is 
unnecessary to discuss this matter further as a bench of this 
Court has, after a very careful consideration of the cases, come 
to the conclusion that a suit for compensation for breach of 
express or implied covenant for title and quiet enjoyment in 
respect of a sale deed executed after cpming into force 
of the Transfer of Property Act is governed by Art. 116 of 
the Limitation Act. [Arunachala v. Ramaswami (2)] With 
the reasoning of the learned Judge’ I entirely agree and I hold 
therefore that Art. 116 applies to this case. 
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It is next contended by Mr. Patanjali Sastri that the docu-  Sigamani 
ment itself has by express terms made the statutory covenants v. 
as to title Of quiet enjoyment inapplicable. I do not think “anes 
the document is capable of that interpretation “Qè masaa 
sect Ma” are only capable of meaning that the trans(er- 
ors had not created any encumbrance on the property and this 
does not mean that the vendors had no title to convey. There 
is nothing therefore in this contention. 

The Subordinate Judge accepted the contention of the 
appellant and has in the concluding portion of the judgment 
directed the plaintiff to surrender the moiety of the property 
in his possession before he could get the amount of corsidera- 
tion for the other moiety which he had lost. I do not see why 
the plaintiff shguld surrender the half to which he has gor a 
good title when he sues for damages for breach of the cove- 
nants of title in respect of the other half. The Lower Court’s 
decree should therefore be modified by deleting the portion of 
the decree as regards the surrender. The words to be omitted 
are “On plaintiff surrendering possession of the lands which 
he obtained in pursuance of the decree in O. S. No. 300 of 
1912 on the file of the District Munsif's Court, Arni. on or 
before the 7th day of June, 1922.” 

As regards the amount payable to the plaintiff by the 

defendants both the vakils have consented to put in a statement. 
It is agreed by both parties that the amount payable to plaintiff 
is Rs. 702-4-7. The plaintiff will have interest at 6 per cent. 
from date of plaint. Para. 2 of the Lower Court’s decree to 
be deleted. Parties will pay and receive proportionate costs 
throughout. 


A. S. V. Decree modified. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ODGERs. 
Yendluri Nagabhushanam (minor), by 
father and next friend Yendluri i 
Chengayya ... Appellani* (Plaintif) 


Y. 
Yendluri Jagannaikulu and others... Respondents (Deftts. 
`> Nos. 1, 2 and 4}. 
Priactice—Procedure—Judgmext—Errencow Statement in, conclusive against Nagabhu- 


a parip—Precedure in case of —Review of judgment as soon as mistake is found Pee 
oxt—Appeal om ground of such errer. Jacek 


*S A No. 518 of 1932; r1th February, 1925. 
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Where a judgment contains a damaging statement against 2 party, a stite- 
nent of an admission purporting to have been made by him, and practically con- 
clusive of the case against him, the proper course for him to adppt, if his case 
is that the statement ja erroneous, to apply for a review of judgment, when the 
matter is fresh In the mind both of the learned Judge who promounced the 
judgment and of the practitioners who appeared in the case. He ought to do 
23 soon as he finds out the mistake, and ought not to wait and make the error the 
ground of an appeal filed long afterwards. 

Second Appeal against the decree of the District Court 
of Guntur in Appeals Nos. 68 and 69 of 1921 preferred against 
the decree of the Court of the 2nd Additional Subordinate 
Judge of Guntur in O. S. No. 60 of 1919 (O. S. No. 64 ot 
1919, Temporary Sub-Court, Guntur). 

B. Somayya for appellant. 

Ch. Raghava Rao and A. Sundaram Aiyar for respond- 
ents. 

The Court delivered the following 

JUDGMENT :— This is an appeal from the District Court 
of Guntur in O. S. No. 60 of 1919 on the file of the 2nd Aldi- 
tional Subordinate Judge of Guntur. 

The suit was brought by a minor (the plaintiff) for the 
recovery of certain jewels specified in the A Schedule and for 
the recovery of promissory notes eight in number specified in 
the B Schedule. 

I have, in appeal, nothing to do with the jewels but only 
with 5 of the eight promissory notes. Three of the promis- 
sory notes have been found to belong to the 4th defendant 
Durgamma and in fact standin her name. The other 5 do 
not stand in the name of the 4th defendant and the plaeint 
asserts that the promissory notes were endorsed in favour of 
the 4th defendant by one Lakshmidevamma who died in 1919 
having survived her husband who died in 1903. The plai» 
tiff, a son adopted by Ramakrishnamma and Lakshmidevamma, 
was their heir after the death of the latter. 

The written statement of the 1st defendant,ewho is the 
father and guardian of the 4th defendant, states: “The cash 
and jewels, etc., given to the 4th defendant by her father and 
her husband had been given away for interest by the said 
Lakshmidevamma and she was improving gr increasing the 
same and getting fronotes at first executed ip favour of the 
4th defendant. Whenelater on, they were to be executed 
again, she got the pronotes Nos. 6, 7 and 8 executed in favour 
of .the 4th defendant.” Now with regard to the other five, 
it is pleaded that consideration for them was either the jewels 
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of the 4th defendant or the personal stridanam of Lakshmi- 
devamma and that they were duly endorsed in favour of the 
ist defendant as guardian of the 4th defendant on sth January, 
IQIQ. œ 

On appeal to the District Judge, on this point, he held. 
although he did not believe, that consideration for the 
§ promissory notes in question was provided from Durgamma’s 
money, on the ground, that the practice of Lakshmidevamma 
seems to have been to keep her moneys and that of Durgamma 
separate, still, the reason, why Lakshmidevamma might have 
endorsed over the promissory notes to the 1st defendant was 
to enable him to find funds for getting a re-transfer of the pro- 
perties sold by the 4th defendant's husband, who sceme to 
have been a man of reckless chatacter, for very much less than 
what they were worth. 


Now Mr. Somayya, for the plaintiff-appellant, complains 
that there were no materials in the case set up by the plaintiff 
on which the District Judge could find as he did. But I 
think that a perusal of that portion of the written statement, 
paragraph 3,-is sufficient to displace this argument as also 
reference to Issue II, “ Whether the pronotes in Sch. B other 
than items 6, 7 and 8 were assigned to the 4th defendant ? Is 
the assignment valid and binding on the plaintiff?’ Both the 
alternatives set out in the written statement are discussed by 
the Subordinate Judge in paragraphs 29 and 30 of his judg- 
ment and therefore they must have been presented and argued 
before the Trial Court. 


Secondly, there is a very important statement by the learn- 
ed District Judge in para. 17 of his judgment, “It ‘3 con- 
ceded before me that if these assignments are found to be 
genuine, the plaintiff does not contest the validity of the 
assignments on the ground that the consideration for the pro- 
missory notes formed part of Ramakrishnamma’s estate.” 
Now this is a very important admission and in fact practically 
conclusive as regards the appellant’s case. The hearing before 
the learned Judge was on the 8th October, 1921, judgment was 
pronounced on gth November, the grounds of appeal were pre- 
pared on 17th April, 1922, and the second appeal was, pre- 
sented on the following day. i 

Now three affidavits have beer filed by one side or the 
other as to the facts of this admission having been made. As 
I have said more than once, I very much deprecate having to 
decide on the trustworthiness of statements made on one side 

R_85 


eats rarnana 
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or the other by gentlemen of the bar. My training and my 
own feeling is to accept without reserve anything that 1s said 
by a gentleman in the position of a vakil. I say this in order 
to show my unwillingness to go into the matter which has heen 
raised in these affidavits. The gentleman who appeared for the 
plaintiff in the hearing of the appeal was Mr. M. Kalidas, a 
High Court Vakil, while Mr. Seetapathi Rao appeared for the 
3rd respondent and Mr. Nagabhushanam, pleader for the 1st 
respondent in A. S. No. 69 of 1921. 

Mr. Kalidas was not present on all the days when the 
appeals were heard and therefore his statement that neither 
he nor the appellant’s guardian made the admission in ques- 
tion may be safely accepted. Mr. Seethapathi Rao states 
that the admission was made by Mr. Nagabhushanam in reply 
to a pointed question by the Court during the hearing of the 
appeal when Mr. Kalidas was absent at Bapatla. Mr. Nega- 
bhushanam states that he does not remember any such admission 
being made and he is perfectly certain that such admission could 
not have been made by him. In the face of this evidence I 
cannot say that the learned Judge’s statement has been in any 


way shaken. 


There is authority to which I have been referred, viz., 
Madhusudan Chowdhri v. Chandrabati Chowdrain (i) and 
other cases [Sarat Chandra Maiti v. Bibhabati Debi (2), 
Mirza Shamsher Bahadur v. Munshi Kunj Behari Lal (3), 
etc. ] to show that what the appellant should have done as anon 
as he found such a damaging statement in the judgment of the 
learned Judge is this: He should have asked the learned 
Judge for a review of his judgment, when the matter was fresh 
in the mind both of the learned Judge and the learned vakils 
and not have waited as he did for one year and nine months 
to get afhdavits from gentlemen, one of whom did not remem- 
ber anything about it. I think, therefore,. that the admis- 


sion must stand. g 


It seems to me that the other points raised by 
Mr. Somayya need not be dealt with by me. Itis a httle 
anomalous that the complaint should be now that the finger- 
print expert was not called for when the defendant wanted to 
call him, the applitation was opposed by the plaintif. The 
same remark applies to Ex. S. The whole question discussed 


in para. 16 apparently goes to the credit of D. W. 3 who was 
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cross-examined regarding the date of Ex.S. However, these 
two last pqints are questions of evidence and questions of fact 
and I am not disposed or entitled to go into them in second 
appeal. * 

I therefore think that the Kecoa appeal must be dismissed 
with costs. . 


A. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE ODGERS. 
Abdul Samad Khan Khiladar and ' 


another ... Appellants* (ist and and defts.) 
v. 
Bibijan alias Hanifa Khathu and 
others ... Respondents (Pif. and Defts. 
Nos. 3 to 10). 


T etants-42-common—Partttion decree bemveecm—Agreemeni subsequent te, 
to continue as tenants-tx-commen as before—Ragisiration of—Necessity—Fresh 
suit for partiis n—M aratainabikty—Muhammadax Low—A cquisition by one mem- 
cer of family—Self-acquisition or seiut property of family—Trusis Act, Ss. 88,90 
, Applicability, - 

One of the heirs of a deceased Muhammadan sued for a partition of his 
ertate and obtained a decree, which was declaratory. She did not execute the 
decree, and it appeared that in spite of the decree there was an agreament be- 
tween the co-eharers of the estate of the deceased to continue to hold the pro- 
perties as tenantein-common without division. In a fresh mto for parti- 
tion instituted by the seme person, Aeld, that the said agreement was merely an 
agreement not to exercise the right of executing the decree in the prior sumt and 
did not require to be registered under $. 17 of the Registration Act, and that 
the agreement must be regarded as a matter arising subsequent to the decree 
and as furnishing a fresh cause of action for the subsequent suit. 

There is no provision in the Muhammadan Law that the acquisitions of 
the several members of a family are made for the benefit of the family jointly. 

Under 8. 88 of the Trusts Act the person to be held liable must be in a 
fiduciary position to protect the interests of another. There is no such iela- 
Gon between cv-owners. 

Under 8. 90 of the Trusts Act a qualified owner gains an advantage in 
derogation of the rights of others interested in the property. 


Second Appeal against the decree of the District Court 
of South Malabar, in A. S. No. 13 of 1921 preferred against 
the decree of the ‘Court of the Additional District Munsif of 
Palghat in O. S. No. 15 of 1920 (G. S. No. 496 of 1916 on 
the file of the Court of the Principal District Munsif of 
Palghat). 

* 8. A. No. 458 of roaa. 7 ard Marca aac 
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C. V. Ananiakrishna Aiyar for appellants. 

K. V. Krishnaswami Aiyar (for the Advocate-General) 
and D. A. Krishna Fariar for respondents. 

The Court delivered the following 

JupcMENT : This was a suit for the partition of the 
estate left by a Muhammadan named Ali Khan Khiladar who 
died in 1884. In 1896 defendant No. 3 sued for partition and 
obtained decree (Exs. IV). She did not execute the decree 
and one of the questions is whether she is competent to file a 
fresh partition suit. It is alleged that in spite of the previous 
decree there was an agreement between the co-sharers of the 
estate of Ali Khan (father of defendant No. 3) to continue 
to hold the properties as tenants-in-common without division. 
The District Munsif was satisfied that defendant No. 3 relied 
on “ some such agreement ” at the time the issues were framed 
in 1916 and found the agreement proved, and that defendant 
No. 3 was entitled to a share. The District Judge confirmed 
this finding but a point of want of registration was taken be- 
fore hum and the District Judge found that parties could orally 
agree to remain as tenants-in-common. This is the first point 
taken before me in second appeal. The former decree was — 
declaratory though final and | think the agreement mus: be 
regarded as a matter arising subsequent to the decree and as 
furnishing a new cause of action, thus distinguishing this case 
from a subsequent suit on the same mortgage.[Vedapuratn y. 
Vallabha Valia Raja (1):|. Itis argued for the respondents 
that, if the agreement were only a transaction recognisii1g a 
title already subsisting, registration is not required. In 
Ranganayaki Ammal v. Virupakshee Rao Naidu (2) Coutts 
Trotter, J. quotes West, J. in Sakharam Krishnaji v. Madan 
Krishnaji (3) : ‘‘ What requires registration is some docu- 
ment which brings about a definite change of legal relation to 
the property by an expression of will embodied in the docu- 
ment referred to.” So with regard to the word “ declare, ” 
the learned Judge conceives it to mean a declaration of will 
not a mere statement of fact. I take the question of the fact 
of the agreement to be proved and I also take it that what fs 
found to have really happened was that the parties simply 
agreed to go on as before. they had been ce-owners before 
the declaratory decree ; “they agreed to ignore that and they 
continued to live as they had lived for years together, each 
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having title to a definite but undemarcated share of the pro- 
perty. Ig this a matter requiring a registered deed? In 
- Venkata Reddi v. Kuppa Reddi (4) the question was as to a 
Hindu to-parcenary and it was held that joint living and joint 
éxpenses, etc., would not convert originally separate property 
into property of the co-parcenary and that the transfer of the 
share to the co-parcenary should only be regarded as a gift 
to it, and therefore required a registered deed under the Trans- 
fer of Property Act. In: Thyalambal v. Krishna Pattar (5) 
Srinivasa Aiyangar, J., found difficulty in understanding the 
conversion of individual property into joint family property 
except by way of transfers which presumably would require 
a registered deed. This, however, was clearly obiter. It 
has to be remembered that we are not now dealing with a joint 
Hindu family, but with Mahomedan co-sharers living together. 
There is thus no question of their status having become divid- 
ed by the previous decree ; they were never united or joint. A 
right to execute a decree does not apepar to be a right in or 
to immoveable property, but merely a right to apply for pro- 
cess of the Court in execution. It is, therefore, difficult to 
see how an agreement not to exercise that right can be said to 
fall within the meaning of S. 17, Registration Act. I am, 
therefore, of opinion that this agreement did not require 
registration and that the District Judge was right on this 
point. 

_ The second point which was argued at length befcre me 
relates to Ex. XV. Defendants 1 and 2 contend that the acquisi- 
tion under this document was made for their own benefit and 
with their own funds and that plaintiff and other heirs of Ali 
Khan Khiladar have no rights in it. The District Munsif up- 
held defendant 1 and defendant 2’s contention as did the 
District Judge. The earliest document referred to on this 
point is Exhibit A, dated 8th February, 1893. Defendants 1 
and 2 executed this karar to their elder brother, Hassan Ali 
Khan, who died in 1898. The younger brothers were to 
manage the common property for 18 years, and thus the 
arrangement came to an end'early in 1911. The two other 
material documents on this question are Exs. XIII and XV. 
They are of the game date —26th July, rots. Ex. XIII is a 
second mortgage effected by defendants 1 and 2 and the ques- 
tion is “Was it of their own shares alone or did they include th» 


shares of the other heirs as well ?” “If so, by what right?” 


4. (1918) 8 L W 400, g. (1915) 42 I C 955, 


Abdul Samad 
an 
Khuilader 
P. 
Bibijan. 
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It must again be remembered that we have nothing to do with 
Hindu Law, with its joint family and powers of the manager 
to bind the other co-parceners, etc. Prima facte a Muhamma- 
dan dealing with property owned in common deals only with 
what he is entitled to deal with, viz., his own share | Abdul 
Majeeth v. Krishnamachars (6), Sukur Mahamed v. Asmot 
Mandal (7)]. Ex. XIII recites the debt due to the mortgagee 
under Ex. LX which was a family mortgage of 1899 “ due 
by us.” D. 1 and D. 2 no doubt refer here to the family. They 
stipulate that the mortgagee shall pay off the shares of certain 
females in all amounting to Rs. 6,000 and refer to the family 
debt on other accounts for Rs. 5,000. “The amount due 
under this deed by us to you for our family necessity is 
Rs. 11,000” and the mortgagors give possession of the ‘ said 
items’ in the schedule which is para. 1 are said to “belong ir 
jenm to us and are in our possession.” They further agree 
that in default “ our jenm rights in the schedule items should 
be sold ” “ out of us personally and out of our other proper- 
ties.” All this certainly strikes me as personal to the mort- 
gagors ; they happen to be borrowing from the same lender 
as advanced to the family under Ex. LX where the family were 
all parties and they refer to this family debt. Ex. XVis a 
release of their claim by the four females referrel to m 
Ex. XIII, they have been paid off. It is executed to D. 1 and 
D.2. If necessary this may be treated as a conveyance, Durat- 
swami Pillai v. Chiania Goundan (8), though it is called a re- 
lease. It is said (1) that the consideration for Ex. XIII aid 
not proceed from D. 1 and D. 2. D. 1 in his evidence says it 
was the equity of redemption owned by the family which was 
dealt with under Ex. XIII ; he does not say how he came to 
be authorised to deal with it. His evidence may mean that 
as there was a mortgage on the family property by the family, 
their individual shares in that equity of redemption were dealt 
with. It was of course an equity of redemption belonging to 
the family in which they(D. 1 and D. 2) owned definite shares. 
(2) The execution of Ex. XIII was benami for the family. 
I see no evidence of it. There is no provision in Muhamma- 
dan Law that the acquisitions of the several members are made 
for the benefit of the family jointly, Hakim Khan y. Gool 
Khan (9) and Krishnaziban v. Mastuddin(io). A co-tenant 


6. (1916) IL R 40 M agg: 42 ML J 195 (FB). 
“7. (19a3) ILR 0 C 978. 8 (1978) M W N 89. 
9. (1883) ILR 8 C 826, 10, (1gar) 9g CL J 369. 
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is not a trustee for another co-tenant Kennedy v. De Tra- 
ford (11) which has been followed by a Bench of this Court 
in O. S. Appeals Nos. 4 of 1897 and 7 of 1915. Noris there 
any evidence of delegation. It was finally argued that accent- 
ing all these propositions of Muhammadan Law, Ss. 88 and po 
of the Trusts Act apply. In the former the person to be held 
liable must be in a fiduciary position to protect the interests of 
another. It has been pointed out that there is no such relation 
between co-owners. In the latter a qualified owner gains an 
advantage in derogation of the rights of others interested in 
' the property. If D. 1 and D. 2 merely mortgaged their own 
shares, there is no question of interference with the rigbte of 
others. Lastly, it was argued that, treating Ex. XIII as the 
act of strangers to the family, it had been adopted subsequently 
by the others as their act and ratified under the ordinary law 
of contract. The mortgagee says he did not insist cn the 
rest of the family joining in Ex. XIII as he thought the shares 
of D. 1 and D. 2 would suffice as security. There is no evi- 
dence that the family ever expressed a wish to join in or to adopt 
the action of D. 1 and D. 2 as their own. There is no finding on 
it either and the point seems to be taken for the first time here. 
I think both the Lower Courts were right in the conclusion they 
came to on this point which is raised by the Memorandum pf 
Objections one by defendant 3 and the other by plaintiff 
together with defendants 4, 5, 7 and 8. 


The Second Appeal is dismissed with costs and the two 
Memorandum of Objections which raise the same point ‘ire 
also dismissed with costs of defendants 1 and 2. 


A. S. V. Appeal dismissed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :. Mk. Justice PHILLIPS AND MR. JUSTICE 
RAMESAM. 
Sourimuthu and others ... Appellants* (Plaintiffs 1 
to 3 and defendants 3 and 4) 


‘ v. 
Pavadai Pachia Pillai and another ... Respondents (1st and 
| e , 2nd defendants). 
Hinds Law—Jogxt familp—Member ef—Sale of specific items ef family 
property—Suit by other member for recovery of Ais share in properties alienated, 
and decree in his faveur thércin—Subsequent suit by àlienee for general partition 
* 8. AL No. 1704 of 1923. a4th July, 1924. 
1r. (1897) A C 180, 


Abdu! Samed 


Rameseam, J. 
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and alleiment to him of propertucs alienated, or, ix the alternative, for allotmens 
of other properties as subshiute—M aintainability. li 

S, the father of the rst defendant, died, after having sold “the properties 
mentioned in the plaint Sch. I to the ret plaintiffs father, the properties in 
Sch. II to the 4th defendant, and the properties in Sch. ITI to the sfd defend- 
ants predecesors-in-ttle. The properties mentioned in Sch IV were not dis 
posed of by him. 

The rst defendant, alleging that the abovementioned sales by his father 


were not binding on him, sued for partition and recovery of his share, and 


obtained a decree in that suit. 


After the termination of the above litigation, the plaintiff, the allenees of 
the propesties in Sch. I, instituted the sult out of which the appeal arose for a 
general partition of the properties of S. They alleged that the properties left 
undisposed of by him were enough to be allotted to the share which the rst de- 
fendant was entitled to. They prayed in the first instance that the whole of 
the properties sold to them might be allotted to the share of § and through S to 
themselves and, in the alternative, they prayed for the allotment of other 
properties as substitute, if the Court held that the properties sold to them could 
not be allotted to them. ji 


Held, that the plaintiffs were not entitled to their first prayer, but 
that they were entitled to the second. 


So far as the particular property sold is concerned the former suit is final 
and makes the matter res judicata. The result of the decree in the former sult 
is that the plaintif in that suit gets his share as his separate property, and doos 
rot hold it as joint family property. 


As regards the second prayer, it was not in the plaintiff’ power to ask for 
a general partition in the former suit. 

Second Appeal against the decree of the District Court of 
North Arcot at Vellore in A. S. No. 316 of 1921, preferred 
against the decree of the Court of the District Munsif of 
Tiruvannamalai in O. S. No. 388 of 1920. 


K. Sankara Sastri for appellants. 
N. Chandrasekhara Aiyar for respondents. 
The judgment of the Court was delivered by 


Ramesam, J.: The facts out of which this Second 
Appeal arises are not in dispute. One Subbaraya Pillai, 
father of 1st defendant, died in 1918. He sold the properties 
mentioned in the plaint Sch. I to the ist plaintiff's father 
Roger on the 27th February, 1905, the properties mentioned 
in Sch. II to 4th. defendant on 22nd May, 4902, and the pro- 
perties in Sch. III to the predecessors-in-titlg of the prevent 
3rd defendant on 21st M@y, 1901. The properties mentioned 
in Sch. MV were not disposed of by him. ‘The present Ist 
defendant alleging that the sales mentioned above made bv 
his father were not binding on him sued for partition and 


— 
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recovery of his share in O. S. No. 416 of 1916. He obtained 
a decree. That suit came up to the High Court in second 
appeal, and the decree in favour of the plaintiff was confirmed 
with come variations which are not now material. After the 
termination of the said litigation, the present plaintiffs, the scos 
of the alienee of the properties in Sch. I, have now sued for a 
general partition of the properties of Subbaraya. They 
allege that the properties left undisposed of by him were enough 
to be allotted to the share which the present 1st defendant ss 
entitled to. They pray in the first instance that the whole of 
the properties sold to them may be allotted to the father’s share 
and through the father to themselves, and in the alternative 
they pray for the allotment of other properties as substitute, 
if the Court holds that the properties sold to them and men- 
tioned in Sch. [ cannot be allotted to them. The District 
Munsif agreeing with the plaintiffs’ contention gave a decree 
for the properties sold to them. On appeal the District Juage 
reversed the decree and dismissed the plaintiffs’ suit on the 
ground that the suit as framed is not maintainable. He was 
of opinion that a suit for general partition by a stranger pur- 
chasing specific items of property from one of the members 
of a joint family should be filed before a suit by a non-alienating 
co-parcener for partition of the alienated item is filed and 
decreed, and would not be maintainable after the partial parti- 
tion was decreed. In the result he dismissed the plaintiffs’ 
suit. The plaintiffs appeal. 


In second appeal the plaintiffs.have urged their right to 
both the alternative prayers. The right of a purchaser to 
file a suit for general partition and to work out his rights: and 
equities either by having the properties sold to him allotted 
to the share of the alienor or by getting other properties in 
substitution is not in dispute before us, and has been conceded 
on both sides. | Vide Atyyagari Venkata Ramayya v. Aiyyagar: 
Ramayya (1)]. The right of a non-alienating co-parcenet to 
file a suit for partial partition and get a decree for hig sharc 
is equally settled and must now be taken as established law. 
[Vide Venkatachella Pillai v. Chinnayya Mudaliar (2), Sub- 
ramanya Chettiar v. Padmanabha Chettiar (3) and [buramsa 
Rowther v. Thirudenkataswami Naick (4) We must start 
from the basis tifat these decisions were correctly decided. If 
in a suit for partial partition the purchaser does not defend 
Sa a ee 


1. (1902) I L Ras M 690 (F B). 2. (180) s MHCR r66 
3. (1896) ILR 19 M23267. 4. (19:0) ILR 34 M 269 :20 ML J 744 (FE B). 
R 86 
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the suit on the ground of his equity, or if his plea is disallowed, 
the decree must be regarded as final. It is true, as pointed out 


in Ramkishore Kedarnath v. Jainarayan Ramrachpal(s), that ' 


it is competent for the Court to make the whole or ary part 
of the relief granted in such a suit to the non-alienating CO- 
parcener conditional on his assenting to the results of a suit for 
general partition. In the present case no such equities were urged 
in the former second appeal.What was urged was that the pur- 
chaser was cntitled to insist on the son suing for a general parti- 
tion, not that he himself was entitled to sue for a general parti- 
tion, and get the property allotted to his share and that the d_- 
cree in that suit should be made conditional on the result of such 
a suit. Thus we have got the fact in this case that in the for- 
mer suit no condition was added to the decree. In Hanman- 
das Ramdayal v. Vallabhdas (6) Batchelor and Kerep, "J. 
added a reservation staying execution of the decree and giving 
three months to the defendant to file a suit for general parti- 
tion. It practically amounted to making the decree condi- 
tional. The question that now arises is, what is the efect of 
the unconditional decree in the former suit ? We think that 
so far as the particular property is concerned, the former suit 
is final and makes the matter res judicata and the plaintiffs are 
not entitled to their first prayer. The result of the decree in 
the former suit is that the plaintif in that suit gets his share 
as his separate property, and does not hold it as joint family 
property. The learned vakil for the appellants relies on two 
decisions. The first decision he relies on is Subba Gound-n v 
Krishnamachari (7). In that case a non-alienating co-parcener 
sued not for partial partition but for possession of the pio- 
perty alienated on the ground that the sale was void. His suit 
was decreed. It was held that a suit for general partition by 
the purchaser was afterwards maintainable. It was pointed 
out by the learned Judges that it was not in the power of the 
defendant in the prior suit to convert the suit far possession 
into a suit for general partition. In so far as the suit for 
general partition beyond the specific properties sold is concern- 
ed, these observations are undoubtedly in favour of the appel- 
lants. But this case cannot be regarded as authority in their 
favour so far as the first prayer is concerntd. The first suit 
in that case was a suit fpr possession and “when the nen- 


alienating co-parcener got a decree for the properties, it must 


* 5. (1913) I L R 40 C 966 :a5 ML J 51a (P C). 
6, (1918) ILR 43 Bry 7. (1991) ILR 45 M 449:42 ML J 37a. 
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be taken that he obtained possession of the properties on behalf 
of the joing family ; it cannot be said that he obtained it as 
his separate property. In the appeal before us the first suit 
was a suit for partial partition and, as we already observed, 
the rst defendant obtained the property as his separate pto- 
perty. , The second case relied on by the learned vakil tor 
the appellants is Davud Beevi Ammal v. Radhabrishna 
Aiyar (8). The observations of Wallace, J. particularly are 
in their favour.” These observations seem to be obtte: dicta; 
for, on the tacts of that case, the observations were not nezes 
sary. The suit for partial partition by the son was pending 
at the time when the suit for general partition was takeh for 
consideration and decreed. Wallace, J. seems to have been 
of opinion that, where a non-alienating co-parcener obtained a 
decree in a suit for partial partition, he obtains the property 
as joint family property. This is indirectly to say that the deci- 
sion in Venkatachella Pillaiv.Chinnayya Mudaltar(2)and other 
cases allowing a suit for partial partition are erroneously Ue- 
cided. There is no purpose in a decree for partition if the 
only object of it is merely to get rid of the sale and not to 
divide the property by metes and bounds. So long as such 
a suit is permissible and the decree directs division of the pro- 
perty by metes and bounds, the result of the decree must be that 
the co-parcener gets his share as separate property. And as 
there is no condition or reservation attached to the former 
decree as was pointed out in Ramkishore Kedarnath vy. Jat- 
narayan Ramrachpal (5) or as was done in Hanmandas Ram- 
dayal v. Vallabhdas (6), that decree is final and cannot be re 
opened in another suit. It seems to us, therefore, the matter 
is res judtcata so far as the property sold is concerned and the 


first part of the appellants’ contention must therefore be His- 
allowed. 


Coming. to the second prayer, it is obvious that all che 
authorities and the trend of the previous discussion go to show 
that the suit is maintainable. It was not in the plaintifs’ 
power to ask for a general partition in the former suit as was 
pointed out in Subba Goundan v. Krishnamachari (7). The 
learned vakil for the respondents does not support the District 
Judge’s judgment‘on this point. The resuft is that the second 
appeal must be*allowed, and the cage remanded for disposal 





2. (1870) s MH CR 166. 5. (1913) IL R40 C 966:2a5 M LJ 512 (PC). 
6. (1918) ILR 43 Br 7 (1921) ILR 45 M 449 142 MLJ saa. 
8. (1922) 44 M L J 309. 
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according to law in the light of the above observations. Appel- 
lants will have refund of their Court-fce on the appeai memo- 
vandum. We may say that we agree with the District Judge 
in thinking that the position of 3rd and 4th defendants is the 
same as that of the plaintiffs and they will be given a similar 
decree in this case. In the second appeal each party will bear 
his own costs. 


A. S. V. Appeal allowed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS 


PRESENT MR. Justice DEVADOss AND MR. JUSTICE 
WALLACE. 


Viswanatha Mudali and another ... Appellants* (and and 
3rd defendants) 
Y. 
Doraiswami Mudali and another Respondents (Pla- 
) tifs 1 and 2). 

Hindu Law—Ixheritance—Dancing woman—Sons of—Legitimats mals de- 
scendants of such sons—Raght of inheritance between—Patermety of sons unknown 
-Sons mot sons of ome individual—E f'ect—Harttable blood—Conditiom of ‘xist- 
ence of—Same father tf mecessary. 

The plaintiffs were the grandsons of one of the sons of a dancing woman 
Zhe last male owner of the suit properties was the great-grandson of ansther 
son of the said woman. The question for decision in the case was whether the 
plaintiffs could claim to bave a reversionary right to the estate of the last male 
owner. The paientage of the sons was unknown, and it was also not known whe- 
ther they were the sons of one individual. It appeared, however, that the two sons 
or the woman lived in caste and married wives according to the Hindu caste 
customs, and that their descendants, including the plaintiffs and the deceared, 
were legitimate, 

Held, that there was heritable blood between the two sons of the woman and 
aiso between their legitimate male descendants, and that the plaint ffs could 
therefore claim a reversionary right to the estate of the deceased. 

It is not necessary that, in order to heritable blood, inheritance should be 
traced through the father. 

Appeal against the order of che District Court of North 
Arcot at Vellore in A. S. No. 244 of 1922 preferred against 
the decree of the Court of the District Munsif of Vellore in 
O. S. No. 257 of 1921. 


L. A. Govindaraghava Atyar for appellants. 

A. C. Sampath Aiyangar for respondents. 

The Court delivered the following 

JUDGMENTS -—Devadoss, J.: The plaintifs sue for a 
declaration that the sale of the plaint property in favour of 


* C. M. å. No. 39 of 1924. rath February, 1925. 
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defendants 1 and 2 is not binding on them as they are the rev~r- 
sioners of,one Murugesa Mudali. They claim to he the 
grandsons of Muthusaini Mudali, the divided brother of Kachi 
Muniappa Mudali, whose great-grandson was the. deceased 
Murugesa Mudali. The District Munsif held that Muthu- 
sami Mudali and Kachi Muniappa Mudali being the sons of a 
prostitute chere was no heritable blood between them and the 
plaintiffs had no reversionary right to the estate of Murugesa 
Mudali and dismissed the suit. The Subordinate Judge has 
reversed the decree of the District Munsif holding that tne 
plaintiffs are reversionary heirs to Murugesa Mudali and has 
remanded the suit for disposal on the merits. Defendants i 
and 2 have preferred this appeal. 


Muthuswami Mudali and Kachi Muniappa Mudali were the 
sons of a dancing woman called Thanji Ammal. It is admitted 
that the plaintiffs are the legitimate grandsons of Muthuswami 
Mudali and that Murugesa Mudali was the legitimate great- 
grandson of Kachi Muniappa Mudali. The question for teci- 
sion is, does the rule of collateral succession obtam 
among the legitimate descendants of the two _ sons 
of a dancing woman whose paternity is unknown. 
There is no authority on the point in the Hindu Law books. 
We have not been referred to any decision in which the question 
was raised or decided. The principle applicable to the pre- 
sent case has to be deduced from the texts of the Hirdu Law 
books and some of the decided cases. 


A good deal of the argument in this case was with refer- 
ence to the rights and disabilities ‘of the illegitimate sons of 
Sudras. It is well settled that the illegitimate son of a man 
belonging to the twice-born class cannot inherit to his putattve 
father ; he has only a right to maintenance, but in the case of 
Sudras, the illegitimate son inherits to his father, his share 
being half of that of the legitimate son, and he takes the 
whole in céitain circumstances. West & Buhler, 82, 194, 3rc 
Edition. Courts have gone to the length of holding that a man’s 
legitimate grandson by an illegitimate son succeeds to him m 
preference to a divided brother on the theory of representa- 
tion [RamalingasMuppan v. Pavadat Goundan (1)]. It fs 
unnecessary toeconsider in detail all the decisions» that have 
been quoted at the bar with regard ¢o the rights of illegitimate 
sons. It is a misnomer to call the sor of a dancing woman 
whose paternity is unknown an illegitimate son. The ilepiti- 


1. (1901) [L Ras M 519: 11 MLJ 399. 
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mate son is one born out of wedlock,+4. ¢., no marriage was 
solemnized between the father and the mother. {p the case 
of sons of prostitutes or dancing women the pateriuity is un- 
known and it is only an euphemism to call them illegitimate 
sons. In Roman Law they are called Nulltus-Filius. Dancing 
women have their peculiar customs. Their status is recog- 
nised in Hindu society. Their customs have received the 
sanction of judicial decisions and the adoption of girls hy them 
is recognised by law, and the daughters of dancing women 
inherit in preference to their sons. 

The question in this case is what is the law which is appli- 
cabl; to the descendants of the sons of a dancing woman assum- 
ing that the parentage of the sons is unknown and that they 
are not the sons of one individual. In Subbaratna M udali v. 
Balakrishnaswami Naidu (4) a Bench of this Court held that 
the male members of the dancing girl caste are Hindus and are 
usually governed by the Hindu Law and usage. At p. 208 
the learned Judges observe -_ 

“ All the women appear to have followed the profession of a prosti- 
ime. That members of this caste are Hindus is certain, though the ancient 
writers wud ieir modern exponents find some difienlty in fixing them in one af 
the four castes ; but whether they belong to the Sudra or fourth caste or to a sepu- 
tate fifth caste is immaterial. That male members of this caste are usually 
governed by the Hindu Law and usage does not seem to have been questioned 
eo also when female members marry and have children, as they sometimes do, 
their family relation is governed by the Hindu Law and presumably the ordi- 
nary Hindu Law of Inheritance will govern succession to their properties. At 
the same time their female children may remain unzharried and become pro- 
fersional dasis without any degradation or stigma attaching to them w long 
ns they observe the caste customs.” 

This decisior. is consonant with reason. 


The plaintiffs and the defendants im this case are Hindus, 
Hindus by religion, as well as by their customs and manners. 
If the Hindu Law is not applicable to them, what other law is 
applicable ? Though the Srutis and Smrithis are applicable 
only to the Aryans, yet the text-writers have extended 
the law to all the residents of India, and the Courts have 
applied the Hindu Law to all the races inhabiting this vast 
country in the absence of proof of any special or local custom. 
The Dravidians of Southern India who are of Turanian origin 
had settled in India long before the Aryans engered it. They 
had their own laws andecustoms which are prevalent even 
to-day. The Aryans when they settled in this part of India 
att@émpted to introduce their customs and laws but they were 

2. (1917) $3 M L J 207. 
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never completely successful. The laws relating to family 
relations and succession and inheritance laid down by Manu 
and the cofumentators like Yajnavalkya and Vignaneswara 
were neyer accepted as binding by all the people. It was the 
East India Company’s Courts that held for the first time that 
the laws contained in the ancient Srutis and Smrithis were appli- 
cable to all Hindus in Southern India in the absence of any 
custom or customary law governing any class of people. Manu 
in order to extend the influence of the Aryans comperd‘ously 
uses the term ‘Sudras’ to the people of this country who are not 
Aryans in the same way as the Europeans use the word “native” 
to all those who are not of European descent, and postulates 
that they are all Sudras who have fallen away from the higl: 
place once occupied by them in the Aryan polity as the follow- 
ing verses show: Chapter X, verse 43: ‘The following 
races of Kshatriyas by their omission of holy rites and by sceing 
no Brahmins have gradually sunk among men to the lowest of 
the four classes.” Verse 44 :" Paundrakas, Oodras, Dravidas, 
Kambojas, Yavanas and Sakas ; Paradas, Pahlavas, Chinas, 
Kiratas De:adas and Chasas.’’ Verse 45 : “ All those tribes 
of men who sprang from the mouth, the arm, the thigh and 
the foot of Brahma but who became outcastes by having negicct- 
ed their duties are called Dasyus or plunderers, whether they 
speak the language of the Mlechchas or that of Aryans.” 
This attempt on the part of the law-giver Manu to extend the 
influence of the Aryans among the races who inhabited this 
land was always pushed in the direction of influencing their 
religion and the rules of succession. When the East India 
Company’s Courts were established, the Judges took the law 
from the Pandits who naturally relied upon the texts of the 
ancient law-givers and commentators as authority for their 
opinion. In course of time the Courts have come to regard 
Manu and the commentators as authoritative exponents of the 
law applicable to all the inhabitants of this country who don't 
profess any distinctive faith like Muhammadanism or 
Christianity. The customary law was considered as an ex- 
ception to that contained in the Srutis and Smrithis. Under 
the loose term ‘‘ Hindu” all classes of people are broaght 
within the pale df “ Hindu Law” as expounded in the texts 
of the various Srutis and Smrithis apd their commentators. It 
therefore follows that people who haye been born in India 
and who are of the Hindu faith and whose customs and 
manners are those of Hindus are governed by the Hindu Law. 
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In the case of a dancing woman or a Hindu prostitute, 
her religion is Hindu and her customs, manners and observances 
are Hindu, and her. sons are Hindus and the Mindu Law 
therefore is applicable to them. 


The ¢aste and persuasion of the mother determine the 
rights of her son, if illegitimate. In Lingappa Goundan v 
Esudasan (3) it was held that the illegitimate son of a Hindu 
by a Christian woman was not entitled to maintenance from 
the estate of his Hindu father. Benson and Bhashyam 
Aiyangar, JJ. observe at page 14 2. 

“The Hindu Law lays down certain rules for determining the caste 
of offspring of unions between parents belonging to different castes (amongst 
the four recognised maln castes) and gives separate names to the mixed castes 
to which such offspring will belong. In all these cases the Dharma or religious 
rites applicable to the offspring are those prescribed for the mother’s caste’ 
[Brindavawa v. Redhamanit (4)]. The plaintiff, therefore, cannot be regarded 
as a Hindu by birth, and he is therefore beyond the pale of, and not governed 
by, the Hindu Law. There is no text of Hindu Law under which an illegiti- 
mate son of a Hindu bya woman who is not a Hindu can claim matntenince, | 
and in none of the reported casea has maintenance been ever awarded tu an 
legitimate son who was not a Hindu by birth.” 


With all due respect it is difficult to see why the illepiti- 
mate son of a Hindu is not a Hindu when follows the Hin-lu 
customs and manners. It is the Hindu father who is bound 
to support his illegitimate son and the mother’s religion has 
nothing to do with his liability to maintain him. Itis unneces- 
sary to question the soundness of this decision in this case. The 
principle of the decision is the mother’s religion determines the 
rights of her children. If the mother is a Hindu, the children 
are Hindus,and the Hindu Law therefore is applicable to them. 
In Mayna Bai v. Uttaram (5 )the facts briefly are: One Hughes 
kept two married women as his concubines. One of them 
was a Gowda Brahmin. Two sons were born to the Brahrnin 
woman and he bequeathed his property to the sons. One of 
the sons dicd and the other son claimed to succeed him. 


The Privy Council held that the illegitimate children of a 


Brahmin married woman born to a European father were to 
be considered as Hindus and their rights governed by that law. 
On the remand the Madras High Court held in Mayna 
Bai v. Uttaram (6) that the sons of gn English man 
by a Brahmin woman living apart from her ghusband werc 
Hindus and their rights were to be determined by the rights 
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of the class of Hindus to which they belonged ; and they 
also held that they were to be regarded as Sudras or a class 
still lower, and in the absence of preferable heirs the two sons 
inherit she property of the mother and of one another. It 
was not possible to plead any custom in support of the claim. 
The learned Judges observed at page 203 — 


“Our reasoning, therefore, is that there is no authority against the 
existence of heritable blood between the woman and her illegitimate offspring. 
Taukuram and his brother are decided to be Hindus They are the Hindu 
sons of a woman who was either a woman of a class lower than the fourth 
of Manu's clases, and in this case sons are cognate to her and to one another, 
as the children of a clasa not twice-born out of wedlock, and entitled to inherit 
to their mother, and only not capable of inheriting to their father, because he 
is not a Hindu at all. If not so, she is a mere prostitute, and of the cognation 
between her and her offspring there exists no doubt whatever.” 


They relied upon the Roman Law which recognised the 
relationship between an erring mother and her sons and ot the 
sons towards one another. It was the influence of Christianity 
in the West that stood in the way of the claim of an illegitimate 
son on his putative father. The principle deducible from 
these decisions is that if the mother is a Hindu and the children 
follow the Hindu religion and adopt Hindu manners and cus- 
toms, the law applicable to them is the Hindu Law and it does 
not matter whether the father is a Christian or Muhammadan, 
European or an Indian. It necessarily follows that persons 
whose pateinity is unknown and who are the descendant. of 
Hindu mothers are governed by the Hindu Law. 


In a recent case the Patna High Court held that the sons 
of the daughters of Hindus of the Naick caste who were con- 
verted to Muhammadanism but who lived with their Hindu 
grand parents and were brought up as Hindus are governed by 
the Hindu Law even though they have adopted the pro- 
fession of dancing and have become prostitutes.. Jwala 
Prasad, J., after an exhaustive consideration of the texts com 
tained in the Srutis and Smrithis relating to the point and the 
decided cases bearing on the point has come to the conclusion 
that the sons of the prostitutes converted to Muhammadanism 
who were brought ‘up by the Hindu grand parents as Hindus 
are governed by the Hindu Law. Jf follows from this deci- 
sion that the Hindu Law is the proper law which governs the 
relations and the inheritance of persons who are Hindus ip 
faith and customs and manners. Though it is stated that a Hindu 
is born and not made yet when the question is what is the law 
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applicable to persons who are Hindus in fact, the only answer 
is that the ordinary Hindu Law is applicable and if the ordinary 
Hindu Law is applicable, unless there is some prohibition, sta- 
tutory or otherwise, the whole of that law is applicable. In 
this case supposing Muniappa Mudali had dicd without issue 
and the widow alienated his property improperly would not 
Muthusami Mudali, if he survived Muniappa, be entitled to 
bring a suit that the alienation was not binding on him as rever- 
sioner ? If Muthusami Mudali could bring such a suit, ec uld 
not his son bring sucha suit ? And if he could, his leg timate 
descendants can certainly bring such a suit. It is consonant 
with reason and principle that, when a particular system of law 
is made applicable to a set of persons, the whole of that system 
should be applied and not portions of it, unless any custom 
valid and binding is proved to the contrary, or else, the appli- 
cation of that system is modified either by statute or by any- 
thing contained in the rules of that system. 


From the decisions in Mayna Bai v. Utiaram (5) and 
(6) it is clear that Muthuswami Mudali 
and Kachi Muniappa Mudali had heritable blood between 
them. This is not seriously disputed by the appellant. The 
question is whether their descendants can inherit to one an- 
other ; in other words, whether the principle of collateral suc- 
cession applies to the descendants of tHese two persons. The 
contention of Mr. Govindaraghava Aiyar for the appellant fs 
that collateral relationship is traceable only through the father; 
in other words, it is only in the case of agnatic relations the 
principle of collateral succession is applicable, that an ill2giti- 
mate son cannot inherit to his father’s collateral relations and 
that in the case of Muniappa Mudali and Muthusami Mudali, 
the father being unknown, agnatic relationship does not exist 
and therefore there can be no collateral succession among their 
descendants. Reliance is placed on the following cases fn 
support of the appellants’ contention. Amongst the Sudras 
governed by Mitakshara an illegitimate son cannot inherit 
collaterally in preference to legitimate heirs. Ravji val.d 
Mahadu v. Sakusi valad Kaloji (7). Amongst Sudras 
governed by Mitakshara an illegitimate son does not inherit 
collaterally to thé legitimate son by the same father. Shome 
Shankar Rajendra Varese v. Rajesar Swami Jangam (8). 
The illegitimate son is under Hindu Law excluded from all 
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collateral succession [Dharma Lakshman v. Sakharam Ramji- 
rao (9)]. The son of the legitimate son of a Sudra could 
not inherit to his illegitimate son [Zipru v. Bomtya (10) ]. 
It is wel] settled that an illegitimate son cannot claim to inherit 
to his father’s collaterals. He cannot claim to succeed to the 
legitimate son of his father but can succeed only to his father 
and the father can succeed to him. ‘The relationship is there- 
fore only between an illegitimate son and his father. In 
Subramania Aiyar v. Rainauelu Chetty (11) it was held that 
the father was entitled to succeed to his illegitimate son who 
left no issue, widow or mother. In all the cases where the 
illegitimate son was denied the right to succeed to his father’s 
collateral relations the following text of Manu was relied upon: 
“ The son of a young woman unmarried, the son of a pregnant 
bride, a son bought, a son by a twice-married woman, a son 
self-given, and a son by a Sudra are the six kinsmen but no heirs 
to collaterals.” Manu, Chapter IX, verse 160. 

But for this text, the illegitimate son would have the right 
to succeed to his father’s collaterals. The question of succes 
sion to the putative father’s collaterals does not arise here and 
the cases noticed above have therefore no application to the 
present case. 


In the time of Manu a woman was allowed to marry 
more than once as is clear from Manu, Chapter [X, verse 191. 
The sons of a mother though by different fathers were con- 
sidered to have heritable blood between them, for Nanda 
Panditha gives the order of precedence among brothers and 
sisters of whole-blood and half-blood thus: (1) Brothers of 
the whole-blood ; (2) sisters of the whole-blood ; (3) sons 
of the same father by different mothers ; and (4) sons pf 
the same mother by different fathers. The exist- 
ence of heritable blood between sons of the same mother 
by different fathers cannot therefore be through the father and 
is attributable only to their being sons of the same mother. 
‘It is not therefore necessary that in order to have heritable 
blood, inheritance should be traced through the father. It 
logically follows that the sons of a dancing woman or a prosti- 
tute have heritable blood between them. 


If 4 can sycceed to B in the absence 6f preferable heirs, 
why should not 4’s legitimate son sugceed to B if Æ predeceases 
B, in the absence of law or custom to the contrary ? If two 
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men are sons of the same mother, they have heritable blood 
between them ; and if they have heritable blood between 
them, their descendants also have heritable blood bêtween them 
unless such a principle is opposed to any distinct text either in 
Manu or in the Mitakshara or in any one of the various com- 
mentaries. ‘There is no text of Manu or any of his com- 
mentators against the descendants of the sons of a prostitute 
having heritable blood between them. Both Muthuswam: 
Mudali and Kachi Muniappa Mudali were brothers and their 
descendants are all legitimate, i. e., the plaintiffs are the legiti- 
mate - sons of the legitimate son of Muthusami Mudall, 
similarly Murugesa Mudali was legitimate in descent 
from Kachi Muniappa Mudali. There was no 
bar sinister so far as he, or his father, or his 
grandfather was concerned. Seeing that there was heritable 
blood between Muthusami Mudali and Muniappa Mudah, did 
the tie cease to exist between Muthusami’s son and Muniappa’s 
son? If there was heritable blood between the fathers, tt 
is dificult to understand why that should not continue in the 
case of the sons. If Muthusami Mudali could succeed to 
Kachi Muniappa it is difficult to see why the legitimate son of 
Muthusami should not succeed to Kachi Muniappa. The 
principle of representation as enunciated in Ramalinga Muppan 
y. Pavadai Goundam (1) is against the appellants’ contention. 
In that case it was held that the legitimate son was entitled to 
succeed to a man in preference to his divided brother. 


Bhashyam Atyangar, J., who delivered the judgment in 
the case, observed with regard to Krishnayyan v. Muttu- 
sami (12), Ranoji v. Kandoji (13) and Parvathi v. Thiru- 
malas (14) > “ The effect of these decisions is that it is only 
when the father dies a separated householder that an illegiti- 
mate son is entitled to inherit to his separate estate, but that 
when the father dies an ‘avibhakta’ (undivided from his 
brothers or other collaterals) he is entitled only to mainte- 
nance.’ ‘The principle of these decisions is explained as 
follows in Thangam Pillai v. Suppa Pillai (15) : “ But these 
decisions proceeded on the view that he had no claim by survi- 
vorship against his father’s co-parceners by jus representa- 
tionis, and that heswas neither a co-heir with his father nor a 
sapinda in relation to his father's co-parcener&.” The learned 
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Judge goes on to observe at page 523: “ Assuming, as ex- 
plained in Thangam Pillai v. Suppa Pillai (15), that by reason 
of his illegitimacy an illegitimate son cannot claim his father’s 
share as against his father’s co-parcener by jus representationss, 
that principle will not be applicable to a legitimate son repre- 
senting his father though the father was the illegitimate son 
of the grandfather. If a Sudra dies leaving a legitimate son 
and a grandson or great-grandson by a predeceased illegitimate 
son, can it be contended that the legitimate son is not bound 
to allow half a share to the.son or grandson of his deceased 
illegitimate brother just as he would be if the jllegitimiate son 
did not predecease the father ? If the grandson as represent- 
ing his father though not claiming under him would be entitled 
as against his uncle to claim his father’s share, it can hardly 
be maintained though his father predeceased the grandfather, 
that he cannot claim the grandfather's estate as against the 
grandfather's divided brother. An illegitimate son’s right of 
inheritance to his father’s property, or at least to a part of it, 
is not contingent but absolute, as in the case of a legitimate son, 
since if he has legitimate half-brothers or other heirs of his 
father down to a daughter’s son he gets a half share and in 
the absence of such heir, the whole estate. The Sudra’s illegi- 
timate son is therefore in a position more analogous to that 
of a legitimate son than to that of other relations whose right 
of inheritance is liable to obstruction. The principles, there- 
fore, applicable to the succession of sons and grandsons of 
legitimate sons may by analogy be applied to the sons and 
grandsons of an illegitimate son, viz., that they should be con- 
sidered capable of representing the illegitimate son and in case 
he dies before his father, of taking the share which would have 
fallen to him if he had not so died.” The learned Judge re- 
lies for his opinion upon West and Buhler, 3rd Edition, pp. 72, 
82, 83, 390 and Mr. Jolly’s work on Hindu Law, pp. 185,186. 
| respectfully adopt the reasoning of that very learned Judge, 
and [ am of opinion that the legitimate descendants of Muthu- 
sami Mudali represent Muthusami Mudali and the legitimate 
descendants of Muniappa Mudali represent Muniappa Mudali. 

If Muniappa Mudali’s son had died without issue would 
not Muthusami Mudali, if he was alive, have succeeded to the 
property of thdt son ?and if it is oncg granted that Muthusami’s 
son represents him and Muniappa’s son represents him, then 
it is dificult to understand how their sons could not repregent 
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Muthusami and Muniappa respectively. If that is so, then 
there is heritable blood between them and one line can succeed 
to the other line according to the principle of collateral suc- 
cession. It is immaterial to consider whether Thanp was a 
dancing woman or only a prostitute. Whether the mother 
be a dancing woman or an ordinary prostitute, the legitumate 
descendants of her sons have heritable blood between them 
and this decision does not turn upon any custom or law peculiar 
to dancing women. 

On a careful consideration of the cases quoted at the bar 
and the various passages in the Hindu Law books touching on 
this point I have come to the conclusion that the plaintiffs 


are the reversionary heirs to Murugesa Mudali. 


‘The appeal is dismissed with costs. 

Wallace, J.: | am of the same opinion. It appears to 
me that on the plaintiffs’ own case the mother of the two bro- 
thers was of the dancing girl caste. Both P. W.s 1 and 3 
state that this woman was a dancing girl and had no fixed hus- 
band. She was not therefore a married woman who had 
fallen from lawful wedlock. The law first of all to be 
applied is the law founded on usage which governs inheri- 
tance to women of the dancing girl caste, the paternity of 
whose children is unknown and is not a fact for consideration 
at all. 

So far as appears further from the evidence these two 
brothers lived in caste, married wives according to the Hindu 
caste customs and had legitimate offspring. 

Authority regarding the law of succession of natural off- 
spring of a dancing girl there is, so far as I can find, none. 
Though a recent case in Guddati Reddi Obala v. Ganapati Kan- 
danna (16) lays down that the degraded married woman 1s 
not for purposes of the law of succession in the position of 
a dancing girl, I do not think it is incorrect to say that, if the 
natural sons of such women take their place in Hindu society 
as respectable members of such and live as caste Hindus fol- 
lowing the laws and customs of such, they must be taken as 
having adopted the usages and customs of the Hindu people 
with whom they associate. It does not appear to have been 
pleaded in this ca%e that the law of successign on male ofi- 
spring of a dancing girl differed in essence ae the law of 
succession of the male offspring of a degraded married woman 
and in fact both sides proceeded on the footing that the law 


16. (1912) a3 ML J 493. 


é 
XLIX] THE MADRAS LAW JOURNAL REPORTS. 695 


was much the same. I may take it then, without wasting 
time by further remand of the case, that the usage and customs 
of succession to their mother and inter se of male offspring of 
a dancjng girl are those of such succession of the male ilegi- 
timate offspring of a degraded married woman. It may also 
be taken as not in question that such male offspring will not 
belong to any of the three higher castes, whatever their pater- 
nity may have been, and that if they are in caste at all, they 
must be in the Sudra caste. 


I do not think that the plactta from various ancient texts 
really assist this case because they are not in my opinion deal- 
ing with the rights of succession or inheritance in favour of 
illegitimate children at all, except in the case of the illegitimate 
son of a Sudra ; that 1s, in these texts ‘son’ means a legitimate 
son and ‘daughter’ means a legitimate daughter. This applies 
even to the passage from Nanda Panditha quoted at p. 207 of 
Jolly’s Hindu Law (1885 Edition). Illegitimate children 
have no place in Hindu Law when they are legitimate heirs 
except in the special case already referred to [see Meenakshi 
v. Muntand: Pantkkan (17),]. I also find very few of the 
cases cited before us of any real help since this is not a contest 
between an illegitimate offspring and a legitimate, or a case of 
a claim by an illegitimate offspring to succeed to his putative 
father’s collaterals. The question is purely whether two illegi- 
timate sons of the same mother have between them heritable 
blood. ‘The rule laid down in Mayna Bai v. Uttaram (6) 
that the children of a prostitute, when the contest is 
purely between themselves, succeed to the property of their 
mother and to one another, is, I think, the rule to be followed 
in this case. As I read that case, the principle did not in the 
slightest degree depend either on the fact that the father was 
known or on the fact that the father of both illegitimate sons 
was the same person. It rested not on the common paternity, 
but on the common maternity of illegitimate sons. TCF. also 
the ratio decidendi of Lingappa Goundan v. Esudasan (3\] 
that principle in this narrow form has never, so far as I can as- 
certain, been challenged in succeeding cases, and it is also in my 
opinion reasonable and equitable and in consonance with the ge- 
neral spirit of if not prescribed by the lester of the law of the 
Mitakshara, Wherein heritability follows propinquity of blood 
and sapinda relationship is determined by the possession of 
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particles of the same body, whether father’s or mother’s (see 
Mitakshara quoted by Setlur in his Hindu Texts, 1911 Edition, 
Appendix A, page 543) and the view of Sadasiva Aiyar, J. in 
his Letter of Reference in Subramanta Atyar v. Ratnavelu 
Chetty (11). I do not think that there is any authority in 
Madras for the proposition that sapinda relationship cannot 
exist without a father. 

' The only reported cases which | can find of contest be- 
tween illegitimate children ter se are Mayna Bai v. 
Uttaram (6), | already dealt with and Arunagini Mudali v. 
Ranganayakit Ammal (18), in which latter case neither 
side appears to have raised any general contention that the 
Hindu Law principle which gives preference to daughters over 
sons as heirs of their mother could not be applied because 
Hindu Law generally could not be applied to the case. 

I think the net result of the authorities and the case-law 
is this, that Hindu Law Texts have no application to illegitimate 
children except in the case of the illegitimate son cf a known 
Sudra father, that so far as the H. Law canon goes illegitimate 
children have no right of succession to either parent, but that 
the general principles of Hindu Law will be applied to such a 
case unless such application would violate equity and good con- 
science and that, applying these, the Courts will hold that illegi- 
timate children inter se, when there is no contest between them 
and legitimate children, inherit to their mother and to one 
another. 

The next step is more difficult if the Court holds that 
outside Hindu Law there is heritable blood between any two 
illegitimate children, will that heritability carry with it all the 
adjuncts of heritability under Hindu Law, so that the legiti- 
mate male descendants of one branch can claim as reversioners 
to oust legitimate widows and legitimate descendants of the 
other branch ? That is the point now before us. In essence the 
case Arunagwi Mudalt v. Ranganayaki Ammal(18) has approv- 
ed of that principle, although the general question does not ap- 
pear to have been then argued at all. But it was there taken for 
granted that Hindu Law principles would be extended to the 
illegitimate children of a Hindu woman. In Mayna Bai y. 
Uttaram (6), as, I read it, it was? clearly laid 
down that the illegitimate children of a Hind&t mother are 


to be considered to be Hindus to whom Hindu Law, so far as 
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it can be analogically applied, will be applied and itis not Vivwanatha 
open, unless and until special custom to the contrary is proved, ea. 
for persons ‘who are in the eye of the law Hindus to plead that  Doralemami 
the ordinary adjunct of the principle of Hindu Law, for xam- — 
ple, that of the restricted nature of the estate taken by a widow Walce J. 
from the last male owner, do not apply, or that they are entitled 
to set up new rights of succession and inheritance not known 
to Hindu Law. I cannot see that such an analogical applica- 
tion of Hindu Law to persons living as Hindus and follow- 
ing Hindu customs and usages can in any way offend the general 
principles of equity and good conscience. IĮ hold therefore 
that the legal principles to be applied are those set out above. 
It is not denied before us that these parties are, so far 
as they can, conforming to the Hindu Law governing their : 
neighbours, that, for example, their wives were legitimately 
married to them according to the forms of Hindu Law, and 
that their wives derive their status as lawful wives and their 
children their status as lawful children from the fact that 
their families are conforming to the general usages and cus- 
toms of Hindus. No special custom derogating from the 
applicability of Hindu Law principles to the descendants of 
these two illegitimate brothers has been pleaded or proved in 
the case. It follows in my view that the ordinary principles 
of Hindu Law should be applied to them. That the Lower 
Court has done. My opinion therefore is that the decision 
of the Lower Court is correct and I agree that this appeal be 
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hence an undivided us son can = adjudicated insolvent in respect of a debt 
incurred his r 


Appeal age she order of the District Courtsof Coimba- 
tore, dated the 28th August, 1924, in I. P. No. 43 of 1924. 

M. Patanjali Sastri for appellant. 

T. R. Ramachandra Aiyar, P. Balakrishna Menon and 
S. Srinivasa Atyar for respondent. 

The Court delivered the following 

JUDGMENT This is an appeal against the order of the 
District Judge of Coimbatore dismissing the appellant’s appli- 
cation tc adjudicate the respondent an insolvent. The learned 
Judge dismissed the application on the ground that the res- 
pondent should not be’ adjudicated in respect of his father’s 
debt, as there was no personal liability on the part of the res- 
pondent in respect of such debt. The petitioner in his peti- 
tion alleged that the respondent was pressed to pay the debt 
due to him and he requested the petitioner to give him time to 
collect the outstandings and pay him. Taking advantage of 
the tume given to him he made certain alienations in favour of 
certain creditors which the petitioner alleges to be fraudulent 
preferences. There is nothing in the Insolvency Act which 
prevents the undivided members of a joint Hindu family from 
being adjudicated insolvents in respect of debts due by the 
family. Each case would depend upon its circumstances. Jt 
the petitioner makes the necessary allegations and proves them, 
then the Court would be justified in adjudging the members of 
a joint family insolvents. In the case of a joint Hindu family, 
if the father incurs debts and dies, the other members of the 
family do not stand in the relation of heirs ; they only succeed 
to him and the debts are binding upon them. It was laid 
down by a Bench of this Court in V. S. Rm. Chokalingam 
Chettiar and another v. Thiruvenkataswami Naidu (1) that 
the relation of creditor and debtor existed between the lencer 
and the members of a joint family in respect of debts incurred 
by the family. That being so, there was no reason why the 
Lower Court should not have enquired into the matter and tlis- 
posed of the petition on the merits. We therefore set aside 
the order and direct the District Judge to restore the petition _ 
to file and dispose.sof it according to the pfovisions of S. 24. 
of the” Prsvincial Insolvency Act. Costs "will abide the 
result. ° 
LO: y Case remanded. 


L. CMA Nao, 47 of 1916. 
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In THe HIGH COURT oF JUDICATURE AT MADRAS. 
e PRESENT : Mk. JUSTICE JACKSON. 


Tharamal Parkam Kalpathoor Thulicha . 
Puthratuth Sankaran Nair ... Petitioner*® (Petitioner) 


Y. 
Uruppoyil Ambu and others ... Respondents (Respondents). 


Civil Precedure Code, O. 21, Rr. 15, 17-—Execution application—A tiackmens ef 
immovcable properties prayed fer—List ef properties not fled—List fled ai a 
tame when decree karred—Order dismissing petition—If amounts to a refusal of 
parisdiction—Imterference im revision, - 

An application to execute a decree, dated 7th March, 1910, was filed on 38th 
February, 1922, and the relief asked for was the attachment of immoveable 
properties The description of the properties as required by O. a1, R. 13, was 
not given in the petition, but was promised to be furnished later. The List 
was filed only on sth April, 19aa, more than twelve years after the date of 


the decree. The executing Court dismissed the application as time-barred. 


Held, the Court had an option under O. a1, R. 17, either to reject the application 
as originally presented or to allow the defect to be. remedied within a time to 
be fixed by it. Declining to pass such a remedial order did not amount to a 
refusal of jurisdiction ; and as no order had been passed under O. ar, R 17 (1) 
allowing the defect to be remedied within a time fixed by the Court, the execu- 
tion application could date only from the time when it fully conformed to 
O., 21, R. 13, and that being the sth April, 1922, the decree was barred. Vemuri 
Pitchayya v. Rajah Yarlagadda Ankineedu, (1523) 45 M LJ 661 and Asgar Ali 
ve Trotlekya Nath Ghose, (1890) I L R17 C 631 (E B) referred to. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Payoli, dated the 15th March, 1923, in R. E. P. No. 182 
of 1922 in S. C. S. No. 229 of 1910. 


R. Govinda Menon for petitioner. 
K. P. Ramakrishna Atyar for respondents. 
The Court delivered the following 


JUDGMENT :_Petitioner seeks to revise the order of the 
District Munsif of Payoli in R. E. P. No. 182 of 1922 in 
S. C. S. No. 229 of 1910. 


7 Petitioner obtained a decree on 7th March, 1910. On 
28th February, 1922, he applied for attachment promising 
to furnish a list of immoveables. The application was adjourn- 
ed from time to time till July, 1922, for the appointment of a 
guardian and thefi again from time to time till 15th March, 
1923, when it was finally dismissed, hecause the list of immove- 
ables was only produced on sth April, 1922, after the expiry 
of twelve years from 7th March, 1910. 


ene 
"CRP No. 776 of 1923. 8th September, 1925, 
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Sankaran —————-—} cannot-hold that the-order-is-dlegal_—-T-he Courthasan— 
v. option under O. 21, R. 17, either to reject the appligation or to 
Amba. 


allow the defect to be remedied within a time to be fixed by it. 

Possibly the Munsif might, even on 15th March, 1923, have 

ordered the list of immoveable properties to be produced on 

sth April, 1922, which would have dated the petition as from 

28th February, 1922, and would thus have saved the bar of 

limitation. But he cannot be said to have refused jurisdiction 

s by declining to pass this remedial order. Fle is equally acting 

within his discretion when he finds that no time was fixed for 

remedying the defect, and, therefore, the application must date 

from the time when it fully conformed to O. 21, R. 13 which 

would be April 5. The ruling reported in Vemuri Pitchayya 

v. Rajah Yarlagadda Ankineedu (1) turns on a converse case. 

“There the District Munsif had exercised his discretion by fixing 

a time for the production of the descriptive schedule after tke 

expiry of twelve years and this Court declined to interfere. 

But, of course, it was not held that the Munsif was bound to 

exercise his discretion in that manner. If he had liked to 

adopt the alternative he could have dismissed the application. 

Spencer, J. observes: “Tam, with due respect, inclined to 

think that the words ' on receiving an application for the execu- 

tion of a decree’ in R. 17 were not intended to make a party 

suffer for the failure of the Court establishment, which checks 

plaints and execution petitions on their presentation, to at once 

notice all defects in any application that may be received 

and that these words do not preclude a Court 

from making an order allowing a defect to be remedied at a 

later stage.” This can hardly be taken as putting the whole 

* responsibility upon the Court. An applicant who files an 

application not in compliance with O. 21, R. 13, does so at his 

own risk, and he cannot demand, as of ‘ight, that it shall be 

regularized by the Court establishment. In the present case, 

too, there is no question of suffering for the failure of the 

establishment, because the petitioner knew all along that his 

application was defective, and remedied that defect on his own 
initiative, 

i This judgment has proceeded on the assumption warranted 

by Vemuri Pitchayya v. Rajah Yarlagadda edukineedu (1), 

that a Court retains its discretion to order the defect to be 

remedied after the application.has been admitted and register- 


+ 
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ed, but before it has been finally disposed of in one of the ways Sankaran 
mentioned,in O. 21, R. 17 (1). v. 
As regards Asgar Ali v. Trolokya Nath Ghose (2) ames 
which the Lower Court cites, it may be observed that the point 
specifically referred to the Full Bench has now been settled by 
cl. (2) of O. 21, R. 17, which is an addition to the old S. 245. 
If an application is defective by not containing a description 
of the property, it is none the less an application, provided that 
the Court has permitted the defect to be remedied. It also 
happened to be ruled in the same case that such permission 
could only be given before admission and registration (pp. 635- 
636). Whether “ on receiving ” in Q. 21, R. 17 (1). requires 
such strict interpretation is the question discussed in Vemurt 
Pitchayya v. Rajah Yarlagadda Ankineedu (1). Of course 
it would make the petitioner’s case considerably weaker, if jt 
were held, following Asgar Ali v. Troitlokya Nath Ghose (2) 
that the Munsif' had no jurisdiction in 1923 to order the defect 
to be remedied, but even allowing in the light of Vemuri Pit- 
chayya v. Rajah Yarlagadda Ankineedu (1) that he had juris- 
diction, I do not find that he exercised it improperly. 
The petition is dismissed with costs. 


T. S. V. Petition dismissed, 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Mnr. JUSTICE PHILLIPS. 


Ravipati Ramaiah ... Appellant* (Plaintiff) 
v. 
Ravipati Lakshmi Narayana and 
another ... Respondents (Defendants), 
Civil Procedure Code, S. 11, Explanation IF and O. 2, R. 1—Suit in ejeci- Núma 
ment—Prior suit for possession betwoeen same parties—Dismissal of—Form of v. 
claim diferem—Effect of—" Subjects in dispute”—Meaning ef. Lakahmi 


Narayana. 
Properties belonging to X weie in the possession of Y, a relation, After 


the death of af and Y, the plmintiff claiming to be the reversionary heir of X, 
sued in ejectment the defendants, who were in possession after the death of Y. 
That suit was dismissed, and thereupon a second suit wes instituted by the 
plaintiff to recover the same properties from the same defendants on the ground 
that he was the heir of Y. Held, the suit was barred under S. 11, Explanation IV, 
Civil Procedure Codqy as the plaintiff might and ought to have put forward 
both his ttles in the prior suit. 


The expression “subjects in dispute” in Q. 2, R. 1, refers to the right which 
ane party claims against the other and not to the cause of action alone, 





*§ A No. 43 of 1928. roth August, 1925, 
r (1924) 45 M'L J 651. 2 (1890) IL R17 C 641 (F-B), 7 
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Second Appeal against the decree of the District Coart of 
Guntur in A. S. No. 262 of 1921 preferred against the decree 
of the Court of the District Munsif of Narasaraopet in O. 5. 
No. 1326 of 1919. ° 

Ch. Raghava Rao for plaintif. 

V. Suryanarayana for respondents. 

The Court delivered the following 

JUDGMENT : The plaintiff-appellant brought a suit to 
recover certain property alleging that he was the reversionary 
heir of one Venkanna. The property had been in the posses- 
sion of Narasamma, a female relation of Venkanna, and, 
according to the plaintiff, her possession was under licence from 
him. He therefore sued to recover the property from the 
defendants who were in possession after Narasamma’s death. 
The suit was dismissed. The present suit was brought to 
recover the same property from the same defendants on the 
ground that the plaintiff was the heir of Narasamma who had 
been in possession of the property. The Lower Courts have 
found that this suit is barred under S. 11, Explanation IV of 
the Civil Procedure Code and the Court of First Instance relies 
on the decision in Govinda Menukki y. Govinda Kurup (1) 
for its decision. That case appears to be very much in point, 
as also a very recent case reported in Muhammad Rowther v. 
Abdul Rehman Rowther (2). ‘There are also cases | Masila- 
mani Pillai v. Thiruvengadam Pillai (3) and Rangasami 
Patrudu v. Appalasami (4)] which all support the Lower 
Court’s decision, and there is also a very recent pronouncement 
of the Privy Council reported in Fateh Singh v. Jagannath 
Baksh Singh (5) which is authority to the same effect. 

The learned vakil for the appellant is constrained to rely 
mainly on cases which were decided under the Civil Procedure 
Code of 1859, viz., Musammat Nousha Begam v. Musammat 
Umrao Begum(6), and the dissenting judgment of Garth, C. J. 
in Denobuxdhoo Chowdhry v. Kristomomee Dossee (7). 
Those judgments, however, whether they were under the then 
existing Code correct or not, appear to be in conflict with the 
very early case of the Privy Council in Woomatara Debia v. 
Unnopoorna Dassee (8). It seems to me here that the 
plaintiff at the time of bringing his first suif possessed, as he 





1. (1919) 10 L W 179 ° a. (1922) IL R 46 M 135. 
3 (1908) ILR 31 M 385. 4. (1916) 1 M W N 286. 

5- (1924) 48 M L J 64:52 I A 100 (P C). 

6. (1875) 7 NWPHCR 60. 

7. (1876) ILR32C isa (FB). 8. (1872) 11 BLR 158 (PC) 
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alleges, title as reversioner to Venkanna and also as heir to’ 


Narasamma. He sued on his title as absolute owner alleging 
that the défendants had trespassed upon the property. His 
cause of action was his absolute right to the property which 
had been infringed by the trespass of the defendants. Whetber 
his title came to him in one way or in another it appears to 
me to be immaterial, for it would give him no different right 
as against the defendants or in respect of the alleged act of 
trespass, and | think that, under S. 11, Explanation IV, he cer- 
tainly might have put forward both his titles to the property 
and I think that he also ought to have done so. In deciding 
whether he ought to have done so, the provisions of O. 2, R. 1 
are relevant. That rule says :— 

“Every mit shall, as far as practicable, be framed so as to afford 
ground for final decision upon the subjects in dispute and to prevent further 
litigation concerning them.” 

Therefore, when the plaintiff brought his first suit, he 
should have framed it as far as practicable so as to afford 
ground for final decision in order to prevent further litigation. 
There is no inconsistency between the two pleas set up by him 
and it would not have been inconvenient to try them together. 
Since, therefore, R. 1 says that every suit shall be framed so 
as to afford ground for final decision, | think under Explana- 
tion [V the suit ought to be so framed if possible and the 
plaintiff ought to have framed his first suit so as to include 
both the titles which he has now set up in separate suits. Re- 
liance is placed by the appellant on Ramaswami Atyar v. 
Vythianatha Aiyar (9), but, so far as the facts of the case are 
concerned, they do not help him, for they relate to a case where 
two different mortgages were sued on, but certain observations 
are relied on which I do not think really help the appellant. 
It is suggested that the words “ subjects in dispute ” in O. 2. 
R. 1 really mean cause of action and cause of action alone, 
but the observation in Ramaswami Aiyar v. Vythianatha 
Aiyar (9) is as follows :— 

“The expression ‘subjects in dispute’ means the cause of action or the 
subject-matter of litigation, that is, the right which one party claims as against 
the other.” 

Here the anly right claimed by the pldintiff as against the 
defendants 1s the right to possession as owner, and, conse- 
quently, the ' subject in dispute’ is the same in both the suits. 
WA eee eee ee ee eee ae 

9. (19049) TL R26 M 760 at766:13 ML J 448. 


Ramalah 


v. 
Lakshmi 
Naiayana. 


Rajah Saheb, 
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Again a quotation from Scotland, C. J.’s judgment in Chinniya 
Mudali v. Venkatachala Pillai (10) appears at page 322 -~ 

HI take It to be also clear, as a general rule, both on principle and 
authority, that when a question of right or title has been adjudicated on in a 
suit, the bar of judgment cannot be avolded by sulng on a new form of claim 
or on a ground of relief which might have been, but was not raised or deter- 
mained in the former auit.” 

That appears to be applicable to the facts of the present 
case. The plaintiff brought his first suit on title. He brought 
the second suit on the same title, merely alleging different facts 
as the basis of that title; in fact, this second suit is simply 
a new form of his claim as against the defendants. I do not 
think it is necessary to refer at length to the cases in this Court 
cited by appellant llunni v. Kunjusha (11) and Mangala- 
thammal v. Veerappa Goundan (12) which can be Histin- 
guished on their facts. Following Muhammad Rowther v. 
Abdul Rehman Rowther (2) I must hold that the Lower 
Appellate Court was right and dismiss the Second Appeal with 
costs. 


Dee Va Appeal dismissed. 


In THE HIGH Court or JUDICATURE AT MADBAS. 


PRESENT : Mk. Justice DEVADOss AND Mr. JUSTICE 
WALLER. 


R. V. Srinivasa Aiyangar and another ... Appellants* (Peti- 
toners) 


v. 
Ry. Pratapa Simha Rajah Saheb, 

the Junior Prince of ‘Fanjore, 

Tanjore Palace ... Respondent (and Deft ). 


Civil Procedure Code, O. 22, R. ro—Applicabikiy—Ns pending sutti—Mert- 
gogee claiming te be impleaded im proceedings relating to division of suma 
in Court depestt—Failure ef consideration set up—Remedy by suit. 

O. 22, R. 10, Civil Procedure Code, applies only to pending suits whereby 
a person who derives ttle from a party will be entitled to be brought on record 
if it is shown that he bas secured a good title from the party and it is to his 
interest to be brought on record in the suit. Where the suit has come to a 
termination and in pursuance of the decree paseed therein a sum of money In 
Court deposit to the credit of the suit is being divided, a mortgagee from one 
of the parties cannot claim to be impleaded under O. 22,°R. 10, especially when 
the transaction is alleged to be usurious and the mortgagor Menies the paming of 

@ 








tA A O No, 169 of 1925. 15th September, r925. 
FO. (1867) 3 M H CR gao, 11. (1883) IL R 7 M 264. 
Jæ (1919) M W N 287 3, (1922) ILR46M 145 
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conmderation in full. The remedy of the mortgagee in such a case is to enforce 
hig mortgage right in the ordinary course. | 

Appeal against the order of the District Court of West 
Tanjore at Tanjore, dated 21st November, 1924, in I. A. 
No. 335 of 1924 in O. S. No. 3 of 1919. 

A. Krishnaswami Atyar for appellants. 

T. V. Muthukrishna Aiyar and S. V. N arayana Aiyar for 
respondents, 


The Court delivered the following 


JUDGMENT : This appeal is against the order of the 
District Judge of West Tanjore declining to make the appel- 
lants parties to O. S. No. 3 of 1919 on the file of the Court. The 
appellants applied to the Lower Court to be made parties to the 
suit on the ground that they were mortgagees of the interest 
of Pratapa Simha Rajah, the 2nd defendant in O. S. No. 3 of 
1919. The contention of the appellants is that they have 
got a mortgage of the interest of the 2nd defendant in the suit 
and that they are therefore entitled to be made parties to the 
suit. The learned Judge has considered the petition on the 
merits and has declined to make them parties. The petition- 
ers have taken a mortgage of the share of the 2nd defendant 
for Rs. 1,70,000. -The suit was decreed some time ago and 
the appeal against the decree of the Subordinate Judge was 
disposed of by this Court in 1923. Pursuant to the decree of 
the High Court, the properties in suit are being divided, and a 
sum of about Rs. 70,000 is said to be in deposit in the District 
Court to the credit of the suit. The objection of the 2nd de- 


fendant to the petitioners being brought on record is that the | 


transaction evidenced by the mortgage is an usurious tran- 
saction and that out of Rs. 1,70,000 not even Rs. 50,000 was 
spent on behalf of him. ‘The answer of the appellants is that 
at least Rs. 50,000 is admitted to have been received by the 2nd 
defendant, and, therefore, so far as that amount is concerned, 
the appellants are entitled to be paid by the 2nd defendant. It 
is unnecessary to consider this question in a matter like this. 
The suit was disposed of some time ago and the application js 
made under O. 22, R. 10 of the Code of Civil Procedure. That 
rule applies only tespending suits, whereby a person who derives 
title from a party will be entitled to be brought on record if it 
is shown that he has secured a good title from the party, and 
that it is to his interest to be brought on record in the suit. In 
this case the suit has come to a termination and a decree fas 
been passed. The object-of the appellants is to secure the 
R_89 


Simba 
Rajah Saheb. 


Srinivasa 
Aiyangar 
v. 
Pratapa 
Simha 
Rajah Sahob, 
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amount in Court in part discharge of the mortgage amount. 
The contention of Mr. Alladi Krishnaswami Aiyar is 
that he being a mortgagee of immoveable property is entitled 
to be paid the amount in Court. No doubt in cases,of ordi- 
nary mortgage of a fund or sum of money the mortgagee would 
be entitled to be paid out of the amount, but where the claim 
is resisted on the ground that the transaction is an usurious 
transaction and the consideration recited in the mortgage docu- 
ment did not actually pass, we do not think the Court will be 
justified in making a person a party to the suit and thereby 
prevent the person from whom he derived title from disputing 
his right to receive the amount. By making the appellants 
parties to the suit very serious complication will arise. They 
ean have their remedy by. bringing a suit against the 2nd e- 
fendant. It would not be right at this stage to make the appel- 
lants parties to the suit and thereby prevent the 2nd defendant 
from putting forward any defence he may have to the claim 
of the appettants. In this connection we may refer 
to a recent judgment of the Privy Council reported in 
Lajwanti v. Safa Chand (1) where their Lordships observe — 
“It is out of the question that persons, who assert that they have a 
derivative interest in the stake of a suit, can by getting added as plaintiffs, be 
associated in a decree, in favour of the person who has the only real title.” 

In this case there has been no devolution of interest in 
the sense that all the interest of the 2nd defendant has come 
to the appellants. The appellants have only a mortgage interest 
and they have to enforce the mortgage right in the ordinary 
course. We think the order of the learned Judge is correct 
and we dismiss the appeal with eosts. 


T.S. V. Appeal dismissed, 





In THE High Court oF JUDICATURE AT MADRAS. 
Present : Mr. JUSTICE JACKSON. 
R. M. N. Muthuraman Chettiar and 
another . Petitioners* (Petitioners) 


v. 
Uppaluru Seetharamayya and others ... Respondents (Res- 
| pondenis). 
Civil Procedars Cod¥, O. ar, R. 58 (1) provise—Clatm petition—Registered 
mortgage—Sale directed to take glace wath notice of merigage—Nature of order 
—Duty of Court te teverhgate. 
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` A mortgagee put in a claim petition under O. a1, R 58, to have his mort- 
gage right notified in the sale proclamation and to have the property sold subject 
to such right and further to stop the sale pending disposal of the claim petition. 
The Court passed the following order -~ The mortgage is registered and in 
the ordinary course should have found a place in the encumbrance certificate. 
The decree-holder opposes the petition as it is filed too late. Sale to take place 
with notice of thie mortgage and that decree-holder disputes it.” Held, the 
order was not one refusing to investigate into the claim, and being dmply a 
retusal to stop the sale, did not relieve the Court of the necessity of either investi- 
gating the claim or of refusing an investigation under the proviso to O. 31, 
R 58 (1). Fenkaiarataam v. Ranganayakamma, (1918) .35 M L J 395 (E B) 
and Abdul Kadir v. Somasundaram. Chettiar, (1922) 43 M L J 467 referred w. 
Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Bezwada, dated 17th March, 1925, in C. M. P. 
No. 492 of 1925 in O. S. No. 38 of 1922. 
N. Stvaramakrishna Aiyar and M. Venkatasubbiah for 
petitioners. 


G. Lakshmanna for respondents. 
The Court delivered the following 


JUDGMENT : The petitioners seek to revise an order pass 
ed by the Subordinate Judge of Bezwada on a claim petit! m 
preferred by them under O. 21, R. 58, Civil Procedure Cote. 
This petition contains two specific prayers : 

“ (a) To declare the mortgage right of the petitioners over the pro- 
pertes set out in the schedule annexed hereto and to have them sold subject to 
the mortgage amount; and ($) to stop the ado pending disposal of this 
petition. ° 

The learned Subordinate Judge passed the following 
order 2. 

“ Gounterfiled, The mortgage is registered, and in the ordinary ‘course 
should have found a place in the encumbrance certificate. Decree-holder, how- 
ever, opposes this petition as it is filed too late. Sale to take place with notice 
of thie mortgage and that decree~holder disputes it,” 

The petitioners complain that the Court below failed to 
exercise its jurisdiction and state that it shou!d either have inves 
tigated their claim or it should have refused to make such inves 
tigation after finding that their claim was designedly or um 
necessarily celayed. Of course the present order is no investi- 
gation of the clafm and there is no finding that the claim was 
filed with designed or unnecessary delay. The claim is so 
far admitted that the sale is orderêd to take place with potice 
of this mortgage which to some extent might be taken as allow- 
ing prayer (a) and the sale is not stopped which is a dénial 
of prayer (b). I should take -the order as being simply 4 
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refusal to stop the sale and it does not relieve the Court of the 
necessity of either investigating the claim or of refusing an 
investigation under the proviso. It may be described as an 
interim ordcr and no final decision. However, the counter- 
petitioners strenuously contend that this order must be con- 
strued as an order under the proviso in the light of the Full 
Bench ruling in Venkatarainam v. Ranganayakamma (1). The 
principal question agitated in that case was whether a refusal 
to investigate under the proviso of O. 21, R. 58, could be taken 
as an order against the party within the mischief of O. 21, R.63, 
Civil Procedure Code, and Art. 11 of the Limitation ‘Act. 
But incidentally the Court held that the order in the case 
amounted to an order under the proviso to R. §8, and the 
counter-petitioners contend that that order is on all fours wh 
the one in question in the present case. As a matter of fact 
the order as printed in Venkataratnam v. Ranganayakamma(t1) 
is rather deceptive because it gives the impression that the 
whole order has been transcribed whereas only one sentence 
has been extracted. This was first noticed by Sir Walter 
Salis Schwabe, C. J., in Abdul Kadir v. Somasundaram 
Chettiar (2) and he recalled the original order to which I also 
have referred. It runs from.the second paragraph >. 

“u As this (the zamindarini’s) petition was filed late this claim was 
ordered to be notified to the intending bidders. The zamindarini has not 
obtained a decree against judgment-debtor for the cist, nor has she apparently 
filed 2 suit within (#c) ip this Court or before the Revenue Court, nor has-any 
suit been filed about the land not being saleable. The fact (sic) fresh pet- 
tion has been filed for an inquiry being made as to the claim of the land not 
being- saleable nor was an enquiry sought on the strength of that petition, 
though nearly ten months have elapsed since then. Decree-holder’s prayer that 
the sale should be held subject to this claim for cist which has not yet been 
proved inadmissible. The allegations of the zamindarini will be notified to 
the bidders with the remark that the xamindarini did not take steps for her 
claim being enquired into during the last ten months” 

As Sir Walter Salis Schwabe, C. J. observes, the Full Bench 
treated that order asa refusal of the application on the 
ground that there had been laches or delay which brought the 
matter under the proviso to O. 21, R. 58. The order in the 
present case is very different. The Subordinate Judge begins 


“by finding that the mortgage is registered and one which in the 


ordinary course should have found a place in the encumbrance 
certificate. He evidently thinks that the encumbrance certificate 
is in error, for, he proceeds to order that the sale shall take 


n (1918) IL Rar M 985 :35 MLJ 335 (FB). 
a (1922) ILR 45 M $27 :43 ML J 467. 
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place with notice of this mortgage. He does not fina 
as 15 now suggested on behalf of the counter-petitioners that 
the mortgage was in respect of property not affected by the 
sale. Me mentions that the decree-holder opposes the peti- 
tion as it is filed too late, but he gives no opinion himself as to 
whether there has been any delay. I cannot hold that such 
an order is one where in the words of Napier, J., in the refer- 
ence to the Full Bench in Venkataratnam v. Ranganaya- 
kamma (1), a Court purports to make an order under the pro- 
viso to O. 21, R. 58, that is to say, an order refusing to investi- 
gate. The learned Subordinate Judge has not refused to investi- 
gate and has not suggested any reasons why he should refuse 
to investigate. I find that so far all that he has done has been 
to refuse to stop the sale, and to give to the bidders notice 
of this mortgage and of the decree-holder’s objection, and I 
direct that he shall proceed to dispose of the petition accord ng 
to law. Until he does so it cannot be treated as decided. 'Accord- 
ingly the petition is allowed with costs. Pending the decision 
of this petition the sale which was stayed by an interim order 
of this Court is stayed. I observe that this Court has already 
deprecated the practice of selling property with notice of the 
unascertained claims. [Vide Venkataratnam v. Ranganaya- 
kamma (1) and Sharafi'v. Ali (3),]. 


T.S. V. Petition allowed and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—- SIR Victor Murray Coutrs TROTTER, 
Chief Justice AND MR. JUSTICE VISWANATHA SASTRI. 


V. Gopal Naidu ~...  Appellani* (Debtor) 


v. 
Mohanlal Kanyalal and two others a Respondents. 


The Presidency Towns Insolvency Act (III ef 1909), S: 9 (d) (iii) and 
Explenation—Partuership—Managing partner and absentee pariuer—Acts of 
baxkrupitcy—Flight of managing partusr—Who can be adjudicated on. 

Two partners were carrying on business in Madras. One of them was 
residing there and managing the business, while the other was living in the 
mofussil, though occasionally coming to Madras to look into the accounts and 
see how the business was progressing. The busines got into difficulties and 
the managing partng closed the business and went away to avoid the creditors. 
The question was whether this act could be made the foundation of insolvency 
proceedings against the other partner. Held, the principle of Insolvency Law 
was that in order to adjudicate a man insolvent, the act of insolvency relied on 


"O 8 Appeal No. 70 of 1944. 24th August, 1927, 
1. (1918) ILR 41 M. 985 :35 ML J 995 (FB). 3. (1923) 4 MLJ vai, 
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must be some act which can be definitely brought home to him. An act of an 
agent, authorised by the principal and of which he has cognizance, can also 
bind the principal ; but it cannot be laid down that in all circumstances the 
acr of an agent closing down the principals place of business should be treaced 
to be the act of the principal. The decision must depend on the particular 
facts of each case. On the facts of this case, the closing of the business by the 
managing partner was not necesserily in law the act of the other partner and 
he could not therefore be adjudicated on the basis of that alone, 


English and Indian case-law discussed. . 
On appeal from the judgment and order of the Hon’ble 
Mr. Justice Ramesam, dated 23rd September, 1924, and pass- 
ed in the exercise of the Ordinary Original Insolvency Juris- ~ 
diction of the High Court in I. P. No. 7 of 1923. 
'- F. Varadaraja Mudaliar for appellant. 


O. Thatikachellam Chettiar and K. S. Krishnaswami 
Atyangar instructed by Messrs Short, Bewes and Company 7 yt 
respondents. 

The judgment of the Court was delivered by 

The Chief Justice : This case raises a-point of some 
interest. Two persons traded together in partnership. A 
man called Anantha Mudali, about whom no question arises 
in these proceedings, and the appellant, Gopal Naidu, had 
carried on a produce business in Madras and the facts seem 
to be that Anantha Mudali was managing the business in Mad- 
tas, whereas Gopal Naidu resided ordinarily at Wallajabad, 
but the evidence which is given in the case__and that is the evi- 
dence that was relied upon by the adjudicating creditors them- 
selves__establishes two things. The first is that when anybody, 
after the difficulties arose__and in this concern they did arise 
wanted to see Gopal Naidu when he went to Wallajabad, he 
found Gopal Naidu without difficulty and was able to put what- 
ever he wanted to put before him. The other fact that 
emerges is that, although Gopal Naidu ordinarily resided at 
Wallajabad, he did from time to time come to Madras and 
look into the accounts ahd see how the business was progressing. 
What is before us is an appeal by Gopal Naidu against his 
adjudication. The circumstances which led to it are these. 
The business got into difficulties when the debts due to the 
petitioning creditofs amounted to something over Rs. 10,000 
and the difficulties came to ahead, we will tåke it‘as proved, 
for it is not disputed__twhen Anantha Mudaui closed the busi- 
ness and went away in order to get out of the clutches of his 
creditors, thereby committing an act of insolvency, so far as 
he is concerned under S. 9 (d) (iti) of the Presidency Towns 


- mt 


~~ 
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Insolvency Act. That is a perfectly good foundation for tae 
insolvency petition and the adjudication consequent upon it as 
against Anantha Mudali, but it has been sought in this case to 
use that act of Anantha Mudali in order to lay the foundat‘on 
not merely of the petition against Anantha Mudali himself but 
of the petition against the appellant Gopal Naidu. 

We had a very interesting argument practically giving us 
the whole of the history of the law on this matter both mn 
England and in India. There is no doubt that the English 
cases of which I may take as an instance, Mills v. Bennett (1), 
is one of the earlier and Ex parte Blain, In re Sawers (2) aid 
Cooke v. Charkes A. Vogeler Company (3) are some of the 
later, clearly lay down the principle that, in order that a 
man may be made a bankrupt, the act of bankruptcy relied 


, upon in English Law must be some act which can be definitely 


brought home to him, and the learned Judges point out thatthe 
act of an agent cannot ordinarily found a petition in bankruptcy. 
The chief pronouncement which has been approved of in many 
subsequent cases is contained in the judgment of Brett, L. J. 
in Ex parte Blain (2). He says ._ 

“Yt was said that a person may commit an act of bankruptcy by his 
agent, and that the partner in England was the agent of these foreign partners, 
aud therefore they committed an act of bankruptcy by their agent in Exglead, 


that is, by allowing the execution to go without satisfying the judgment, and 


that, this having been done by their agent in Exgland, they ought to be adjudged 
bankrupts. That assumes that 2 man can commit an act of bankruptcy by his 
agent, whether be has authorised the particular act or not, and thet assumption 
seems to me to be equally wrong. I think that a man cannot commit an act 
nf bankruptcy by a particular act of his agent which he hasinot authorised, and 
of which act he has hed no cognizance. ” 

That is what Brett, L. J. said in Ex parte Blain (2), and, 
in my opinion that is good law to-day in England and with a 
certain modification is probably good law in India. Mean 
while, the matter had arisen on several occasions in Calcutta 
as to whether a man could be adjudicated a bankrupt, because 


of the acteof some person whom he left in charge of his busi- 


ness, namely, a munib gumastha or a quasi partner with the 
authority of an agent to act for his fellow-parmers ; and, so 
far as the High Court of Calcutta is concerned, the matter 
came to ahead ingthe case of In re Dhunput Singh (4) which 
was decided jn the year 1893 by a Bench consisting of Sir 
Comer Petheram, Chief Justice, Mr. Justice Prinsep and 
Mr. Justice Pigot. In that case there was a pronouncement 


1. 2M & 8 Reporte 556, 2 LR (1879) 12 Ch. D saa at 529. 
3. (1901) A C roa. 4 (1893) IL Rao C 771, 
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of Mr. Justice Trevelyan, which lends colour to the suggestion 
that the act of an agent in departing with intent to defeat credi- 
tors was always, as a matter of course, to be treated as a He- 
parture by the principal on the ordinary principles of agency, 
and that view was definitely rejected by the Court very largely 
on the authority of the English cases. The learned Judge wko 
deals most clearly with the matter is Mr. Justice Pigot. At 
page 795 of the Calcutta Reports, he says + 

“ SI think the general proposition laid down by Lord Justice Brett in 
Ex parte Blain, In re Sewers (2) only affirms, and is intended to affirm, the 
rule stated before by Lord Tenterden, ‘I think a man cannot commit an act 
of bankruptcy by a-particular act of his agent which he has not authorised, and 
cf which act he had no cognizance,’ 

This general rule is, I apprehend, applicable in cases outside those of 
the clase with which we are here concerned and it seems to me absolutely to 
govern this case, There are, therefore, two reasons why the acts of Panna Lal 
in this case, assuming them to amount, so far as he personally was concerned to 
a departure, eto, with intent, etc, cannot be acte of insolvency committed Fy 
his master, Dhunput Singh. The first is that the nature of the acts themselv: 4 
as described in the section, ie incompatible with the posibility of 
their being committed by any one but the debtor himself, the departure mast 
be his departure and the intent proved must be his intent. The second is that 
a man cannot commit any act of bankruptcy by an act of his agent which he has 
not authorised, and of which act he had no cognizance.” : 

He then goes on to say that, in accordame 
with the principles stated above, which he accepts as 
correct, he thinks he must pronounte that the ear- 
lier case in the Calcutta High Court of In re Hurruck Chund 
Golicha (5) decided by Broughton, J. sitting in insolvency was 
wrongly decided. This very case of Dhunput Singh came up 
before the Privy Council and was dealt with in Kastur Chand 
Rai Bahadur v. Dhanpat Singh Bahadur (6) in a judgment 
which was delivered by Lord Hobhouse. ‘Their Lord- 
ships adopted what I may call,a middle course. They 
thought that Mr. Justice Pigot had put the supposed rule 
much too broadly and they thought that it was impossible to 
say that there can be no case in which the act of an agent in’ 
closing down the business. and absconding from the creditors 
could be treated as an act of the principal and they proceeded 
to say that there might be cases, of which by the way the one 
before them they cfearly considered not to fe one, in which a 
Court would be justified in,certain circumstances in holding that 
the act of the agent in violation of the section of the bankrupt- 
cy«night and should be treated as the act of the principal and 

a. LR (1879) 12 Ch D saa at 539. 5. (1880) TLR 5 C 605, 
6, (1895) [LR ag Ca6:5 ML J269 (PC), 
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in the hight of that the expression of opinion by Mr. Justice 
Pigot reqyired modification and a much more flexible rule should 
be laid down. I am reading from page 35 in which, after 
setting,out the view taken by Mr. Justice Pigot and the High 
Court, their Lordships go on to observe as follows n. 

“So understood, their Lordships cannot assent to the principle laid 
down by the High Court [in Dh&wnput Stagh’s case (4)]. The postion of a 
gamastha differs in different cases. In some cases he may be little more, or 
no more, than an ordinary manager. In others he may represent the business 
so entirely that the beneficial cwnera have no practical control over it and are 
quite unknown to the customers. Mr. Justice Pigot states the posible position 
of a gumastha with even more force than does Mr, Justice Broughton [I think 
in Hurruck Chund’s case (5)]. He says: ‘It often happens that a large busi- 
ness la carried on for years by a mush gumastha or by a succession of them, 
in the name of principals, who never are seen, or personally known, in connec- 
tion with the business at all ; sometimes in the name of family firms the members 
of which are constantly duce dye from generation to generation, and of which 
firms it la or may be difficult to determine who are, at any given time, actually 
members” 

Then their Lordships go on as follows :—. 

“Their Lordships think otherwise. They cannot bold that the creditors 
ot firms exclusively managed by gusasthas have no remedy by way of insolvency, 
whatever the gumasthas may do ; though he may make fraudulent conveyances, 
promote fraudulent executions, or as in Haurruck’s case (5) ‘leaving the 
creditors to find-him or his master if they could? And yet that consequence 


must follow if the principle laid down by the High Court in this case be the 
true one.” 


And then they go on to say ~~ 


“Tt ia a question in each case whether the gamastha occupies such a 
position that the owner must stand or fall by his acts, 90 that his fraud or 
his flight shall by imputation be the fraud or flight of the owner 
o: multitude of owners, for the purpose of bringing their 
case within the Statute of Insolvency. Their Lordsiips agree with the Judges 
who have held that the Statute admits of application to such cases, and that to 
exclude it may lead to injustice and confusion in many cases. They are by 
nu means prepared to say that Harrwck’s case (5) was wrongly decided; though 
“the position of the gumastha there is not stated so fully as they would thnk 
desirable if the case were before them for decision. On the other hand they 
have no hestation in agreeing with the High Court that Punna did not occupy 
such a position asto make the respondent Hable to be declared insolvent 
on the ground of his personal conduct. The respondent appears te 
have been an active and responsible owner. His residence and head keti at 
Azimgunge were well known. He occasionally came to Calcutta and to the 
koti. When difficulties arose, Punna applied to hig to meet them; and when 
payment was suspended, Punna openly, by himself or by his servants, told the 
creditors that his principal was coming, andethat they must wait for his action. 
Under mch circumstances, even if Punna himself had committed the acts alleged 
by the appellant, it would, in their Lordships’ opinion, be wrong to hold that his 
acts were those of the respondent.” 
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In that case a hint had been thrown out by Mr. Justice 
Pigot in the High Court and then by way of encouragement of 
the suggestion by Lord Hobhouse in the Judicial Committee 
that the case was one which might aptly be met by further leg’s- 
lation, and I suppose that it was that suggestion which brought 
about-finally the Presidency Towns Insolvency Act of 1909 
long after. We have the desired legislative machinery in the 
explanation toS.9. That explanation runs as follows :— 

“ For the purpose of thie section, the act of an agent may be the act ot 
ae even though the agent may have no specific authority to comcit 
€ 

I take that section to be an attempt by the draftsman to 
carry out broadly and in spirit the effect of the observations 
of their Lordships of the Judicial Committee in Dhunput 
Singh’s case (4) and Iam content to deal with it on that 
footing. - 

Unfortunately in this country a misinterpretation, as we 
feel constrained to regard it, has been put upon that section, 
and, for this purpose, I wish to refer to two cases. One is 


the case reported in In the matter of Brijmohun Dobay (7), 


a decision of Mr. Justice Sale sitting alone in insolvency. What 
Mr. Justice Sale says on this point is very briefjand I will re.d 


-his exact. words. He deals first with a different point with 


which we are not concerned and then he goes on to say this. 


“Tf I had taken another view of this point, the question would still 
remain as to whether the departure of the gwmastha under the circumstanc.s 
and under the instructions of the debtor did not constitute an act of insolvency.” 


Why indeed should it not ? For, as is clearly expressed 
in the learned Judge’s words, the departure of the gumastha 
was under the express instructions of the master. We are 
here concerned with a case where the departure of the agent 
is ex hypothesi an act done by himself without express authority 
of the principal. Then he goes on to say + 


“The difficulties which arose In Dhwaput Singh's case (4) are abseat from 


-this (We do not know what those difficulties are but one of them was clearly 


the absence of express instructions of the principal) and I am inclined to think 
that the departure of the gwwastha did, under the circumstances, amount to an 
act of insolvency on the ads of the debtor.” 


This is really a decision on the facts of “eho case, and we 
entirely agree with the learned Judge that the facts of that 


t 
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párticular case were such that certainly under the section of the 
Presidency Towns Insolvency Act and also previously to it under 
the guidance of the judgment of the Privy Council in Kastur 
Chand Rai Bahadur v. Dhanpat Singh Bahadur (6) his was 
a perfectly correct determination of the matter before him. 


The judgment of ‘Sale, J. came before a Division Bench 
of this Court consisting of Spencer and Phillips, JJ. There is no 
doubt, looking at the report the one I have before me is Kalianyi 
Singji Bhai v. Bank of Madras (8) that those learned Judges 
regarded this decision of Mr. Justice Sale as laying down the 
sweeping principle that in all circumstances the act of an agent 
in closing down the principal’s place of business must be treated 
to be the act of the principal and they treated that as being the 
existing law. They refer to English cases and they go on in 
these words >. ; 

“In India it has been expressly enacted as an explanation to S. 4 of the 
Provincial Insolvency Act (that ls the same in words as 8. 9 of the Presidency 
Towns Insolvency Act) that for the purpose of that section, which deals with 
acts of insolvency committed by a debtor, the act of an agent might be the act 
of the principal. It was acccordingly held in Is the matter of Brifmohun 
Dobay (7) that the departure of an agent from the place of business did con- 
stitute an act of insolvency on the part of the principal.” 


It did on the particular facts of that case, but untortu- 
nately the learned Judges of the Madras High Court have 
taken to be a hard and fast rule of law what in truth and m 
fact was a decision on the particular facts of that particular 
case and the same fallacy undoubtedly vitiates the reasoning 
of Mr. Justice Ramesam when he tried this case. He. took 
the decision of the C. W. N. case and he 
took the decision of the Madras High Court as laying down à 


hard and fast rule which he was bound to respect, and; 


without reference to the particular circumstances of the-case, 
hë thought he was in law bound to treat the act of the agent 
as inevitably the act of the principal, which is clearly incorrect. 


In the light of these principles Mr. Thanikachalam Chetty 
very wisely does not seek to uphold the decision of the learned 
Judge on this point. When we look at the affidavits it is clear 
that the facts of the case which are put by the creditors them- 
selves before the Court constitute just the kind of facts which 
would enable thé Court in its digereyjon to say in a particular 


case, “this is not the sort of case where we will do what the 


$ 
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cope Act allows us to do, namely, treat the unauthorised act of the 
Naide agent in closing down thé business as in law being the act pf 
Mohanlal the principal.” Mr. Thanikachalam Chetty does hot, there- 
a fore, press us to remit the case back. On a turther cogsidera- 
pein tion in the light of these principles, he is content that the ad- 
ane judication of Gopal Naidu should be quashed on the ground: 
that circumstances exist here which do not permit of the Court 
saying that the act of Anantha Mudali in closing down the 
business could be treated on the material before the Court as 
being necessarily in law the act also of Gopal Naidu. What 

is the sole ground on which we decide this case. 


It was argued before the learned Judge on behalf of 
Gopal Naidu that he was in no circumstances accountable for 
the debts of the business which were relied upon by the peti- 
tioning creditors because it was said that he had before these 
debts were incurred executed a dissolution of partnership and 
ceased to bea partner. That question has not been gone into 
before us. The learned Judge found against Gopal Naidu 
on that and Mr. Krishnaswami Atyangar has not, in view of 
the other point on which he felt he was likely to succeed, touch- 
ed that question. If, therefore, the matter ever comes before 
the Court in any other form, the whole subject is open and 
it is competent to Mr. Krishnaswami Aiyangar to contend that 
the learned Judge was wrong in forming the conclusion that 
the supposed deed of partnership was a sham. It is open to 
Mr. Thanikachalam Chetty, on a proper view of the Hocu- 

“ments and the circumstances which were not put forward be- 
fore, to say that the learned Judge is right and it was a sham. 
In the view we have taken it is not necessary for us to deal with 


. that point at all and we are content to decide on the ground 
that has been argued before us. 


The result will be that the appeal is allowed. Costs of 


the appeal of both sides on the O. S. scale will come out of 
the estate. 


T.S. V 





Appeal allowed. 
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In THe HIGH COURT oF JUDICATURE AT MADRAS. 
, PRESENT > Mk. Justice PHILLIPS. 
Puthia Madathil Subramaniam Pattar 
of Exgadiyur Amsom and Desam 
(dead) and another ... AppeHants* (Plaintif and 
his L. R 
v. 
Engadiyur Devaswom Uralan Antoli 
Nani Amma’s son Karnavan Velu Nair 
and others .. Respondents (Defendants). 
Promissory note—Liability uxder—Malabar devamcom—Uralars ef—~Premu- 


sory note by, for amount properly raised on békalf of devarcom—Suil on mete— 
Decree against devarwoom—Plaintif’s right te. 


A promissory note executed by the two defendants, the Uralars of a Malabar 
devaswom, recited that the two defendants promised “in our capacity as Uralars 


of the devaswom to pay” and that “the amount that has been taken in cash is 
due to you from the devaswom. ” 


In a suit on the promissory note, Ae/d, that the plaintiff was entitled not only 
to a personal decree against the Uralars, but to a decree against the devaswom 
in case there was necessity to borrow on behalf of the devaswom. 


Second Appeal against the decree of the District Court 
of South Malabar in A. S. No. 465 of 1921 preferred aganst 
the decree of the Court of the District Munsif of Ponnani in 
O. S. No. 673 of 1919 (O. S. No. 906 of 1918 on the file of 
| the Court of the District Munsif of Chowghat). 

K` P. Ramakrishna Aiyar for appellants. 
K. P. M. Menon for respondents. 


The Court delivered the following 


JUDGMENT This is a suit on a promissory hote executed 
by the defendants who are Uralars of a devaswom. In the 
promissory note it is recited that the two defendants promise 
‘in our capacity as Uralars of the devaswom to pay” and again 
“we have the recital “ the amount that has been taken in cash 
is due to,you from the devaswom.’’ Notwithstanding this 
specific recital of the liability of the devaswom for the suit debt 
the Lower Appellate Court has held, relying on Saminatha 


Atyar v. Srinivasa Atyar (1), that the plaintiff is entitled only `- 


to a personal decree against the Uralars. Since the District 
Judge delivered”his judgment another case of this Court has 
been reported, namely, Sundaresag Chettiar v. Viswanatha 
Pandara Sannadhi (2), in which the facts are identical with 

1. (1916) 32 ML J 259. a figa) ILR 45 M 7083:43 ML J 147. 
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the present case, namely, there was a distinct understanding 
in the promise made by the Uralars that the money was to be 
repaid out of devaswom funds, that is to say, not only did they 
pledge their personal credit but they entered into a contract, 
with the plaintiff that the devaswom funds should be liable 
tor the repayment of the debt. These facts distinguish the 
present case from that reported in Saminatha Atyar v. Srinivasa 
Aiyar (1) and also that n-dmmalu Ammal v. Namagiri 
Ammal (3). In this latter case the learned Judges refused 
to consider the question of liability of trustees of religious 
institutions and based their judgment on the liability of secular 
trustees and adopting the same argument as that adopted in 
the earlier case held that there was only a personal liability. 
This conclusion is based on the principles of English Law 
relating to trustees but it is doubtful whether they are applica- 
ble in their entirety to persons like Heads of mutts or managers 
of religious institutions who are not in the strict sense of the 
word trustees. 


It is suggested for the respondents that because the 
earliest decision in Srimath Deivastkhamani Pandara Sannadhi 
v. Noor Mahomed Rowther (4) is doubted in Saminatha Atyar 


y. Srinivasa Atyar (1), whereas it is to a limited extent: 


approved in Sundaresan Chettiar v. Viswanatha Pandara 
Sanmadhg (2) that there is a divergence of opinion between the 
two Benches. But Krishnan, J. in Sundaresan Chettiar v. 
Viswanatha Pandara Sanmadhi (2) merely says that he is ın- 
clined to follow Srimath Detvastkhamani Pandara Sannadhi v. 
Noor Mahomed Rowther (4) “ where the debt is not incurred 
purely on the'personal liability of the debtors ”. This limita- 
tion of liability is the cardinal distinction between the present 
case and that in Seminatha Aiyar v. Srinivasa Atyar (1) where’ 


the authority of the prior decision was questioned. I am bound , 


by the decision in Sundaresan Chettiar v. Viswanatha Pandara 
Sannadhi (2) which is exactly in point and J may add thar I 
see no reason to doubt its correctness. 


I may here observe that in dealing with the facts of this 
case I have taken one fact as assumed by both the Lower 
Courts, namely, that there was necessity to berrow on behalf 
of-the devaswom. That point has not been deaded by either 
Court: It will therefore’ be necessary to remit the case to the 


1°. (4916) .3a M L J a59. a (1922) 1 L R45 M 73:43 ML Tt 14:7. 
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District Munsif for decision of this issue and for final disposal 
in the light of the above remarks. The stamp on the appeal 
memo. will be refunded and the costs of this appeal will abide 
the result. . 

ALS. Y. Case remanded. 





_IN THE Hic COURT oF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE JACKSON. , 
Shiva ‘Aithala ... Appellant* (Defendant) 


gi U. . 

Rangappaya Aithala ... Respondent (Plaintif). 
Hindu Law—Widew—Funeral expenses of—Liability fer—Widow divided 
member—No self-acquisition of husband in her possession—Mainicnance of widow 
contributed in equal proportion by her kushaud’s nephew and great-wepheo— 

E fect. 
l A widow died being a member of a divided Hindu family, and not being 
in enjoyment of any self-acquired property of her husband.’ She was, during 
her lifetime, maintained by her husband’s nephew and great-nephew each of 


whom contributed |half. The question for decision was who was to defray 
her funeral expenses. A 


Held, that the nephew and the great-nephew of her husband must pay 
equally. for her funeral. 


There is no force in the contention thet the relation who performs the 
ceremony under Hindu Law must necessarily pay for it. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of South Kanara in A. S. Nos. 34 and 35 
of 1922 preferred against the decree of the Court of the Princi 
„pal District Munsif of Mangalore in O. S. No. 96 of 1920. 


B. Sarama Rao for appellant. 

K. Y. Adiga for respondent. 

The Court delivered the following 
JupGMENT The short point in this second appeal is, who 
is to defray the funeral expenses when a widow dies being a 
member of a divided Hindu family, and not being in enjoyment 
of any self-acquired property by her husband, the widow being 
maintained by her husband’s nephew and great-nephew fa.n 
of whom contributed half. The Lower Courts have ruled 
that they shoul@ pay for her funeral inelike proportion and 
‘this seems logtcal and equitable. If the family were not 
divided they would pay at this rate. ‘There is no direct authority 
on the point, but Sir E. J. Trevelyan has deduced a similar 





"8. A. No.-388 of 1933. gist July, 1925. 


Shiva 
Althala 
v., 
Rangappaya 
. Aithala. 


Shiva 
. Aithela 
v. 
Rangappaya 
Aithala. 
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"rule from such authority as exists. See Hindu Law, 2nd Edi- 
‘tion, page 88. I see no force in the contention that the rela- 


.tion who performs the ceremony under Hindu Law must neces- 


sarily pay for it. In a joint family the son does notepay for 
the funeral of his father. Accordingly I confirm the decree 
of the Lower Appellate Court and dismiss this appeal with 


costs. 


The respondent files a Memorandum of Objections and 
wishes an issue to be tried which was not previously framed and 
finds no place in the pleadings, whether under the partition of 
1875 defendant was bound to pay the amount claimed irrespec- 
tive of the receipts upon which until now his claim has been 
based. [I consider that this new point cannot be raised at this 
late stage. The Memorandum of Objections is Hismissed 
with costs. 


A. S. V. Both Appeal and Memo. of 
Objections dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE JACKSON. 


P. Narasimha Mudali and another... A ppelants* (Plaintifs) 
v. 
Potti Narayanaswami Chetty and E 
another ... Respondents (Defendants). 


ComtractRepudiation by ons party—Promisce's remedies in case ef—Pre- 
mises if can sue upon bréach and also keep contract open—A bandonmeni of con- 
tract—Implication of—Repudiation of contract coupled with delay in sutug fer 
its performaxce—Fmplicahion from. 

If one party to a contract repudiate it, the promisee may treat the repudia- 
tion as inoperative, and at the end of the period of the contract, treat the other 
party as responsible for all the consequences of non-performance, thereby keeping 
the contract alive; or, on the other hand, he may treat the repudiation as a 
wrongful putting an end to the contract, and may at once bring his ection ns 
ou 2 breach of it. The promisee cannot, however, both sue upen the breach 
and also keep the contract open. 


A party to 2 contract cannot repudiate it, wait a year, and then suddenly 
insist upon its performance. The question turns upon whether his conduct gives 
rise to an implication of abandonment. Delay coupled with repudiation dots 
give rise to such an implication. a 

Second Appeal against the decree of th€ Court of the 
Subordinate Judge of Chitfoor in A. S. No. 282 of 1921 (A. B. 
-No. 138 of 1921 on the file of the District Court of Chittoor) 





*8 A No, 18 of 1923. gist July, 1925. 
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preferred against the decree of the Court of the District Mun- 
sif of Sholipghur in O. S. No. 55 of 1920. 


C. V. Anantakrishna Aiyar for appellants. 
S. fagadisa Aiyar for respondents. 
The Court delivered the following 


JupoMENT :. This is a second appeal from the decree 
in A. S. No. 282 of 1921 on the file of the Subordinate Judge 
of Chittoor preferred against the decree in O. S. No. 55 of 
1920 on the file of the Court of the District Munsif of 
Sholinghur. Both the Lower Courts have dismissed their suit 

and plaintiffs appeal. 


A Chetty firm contracted with a Mudali firm to supply 
the Mudali firm with twenty-five bales of yarn (Exs. 'A and 
A-1). On 24th October, 1918, the Mudali firm wrote Ex. II 
cancelling the contract because the supply had been irregular. 
The Chetty firm not accepting this cancellation gave notice of 
suit ; and in due course filed O. S. No. 27 of 1919 in the Court 
of the District Munsif of Chittoor. The matter was referred 
to arbitration and apparently settled by award, but the award 
is not in evidence. Then on gth December, 1919, the Mudali 
firm wrote Ex. D to the Chetty’s firm that under the previous 
contract they were still bound to supply them with 11 1/2 bales, 
and if these were not supplied within two days, they would fle 
a suit. Hence the present suit brought by the Mudali firm, 
the plaintiffs-appellants. 

-= The point taken in this appeal is that the contract was 
never cancelled and the appellants rely for this position upon 
Frost v. Knight (1). There it 1s laid down, at page 112, that 
if one party to a contract repudiate it, the promisee may treat 
the repudiation as inoperative, and at the end of the period of 
the contract, treat the other party as responsible for all the 
consequences of non-performance, thereby kecping the contract 
alive, or, an the other hand, he may treat the repudiation as a 
wrongful putting an end to the contract, and may at once bring 
his action as on a breach of it. The Chetty firm evidently 
adopted the latter alternative when it brought O. S. No. 27 of 
1919. But relyjng upon a passage in the plaint of that suit 
the appellants would have it that the CMetties availed them- 
selves of both alternatives. They sued upon the breach of tne 
contract, and in the same breath kept it open. Because in 


paragraph 11 of their plaint there is a statement that they were 


r LR (1872) 7 Ex tii, 
Rg I: 


722 THE MADRAS LAW JOURNAL REPORTS. EVoL. 
still entitled to deliver the rest of the bales. The short answer 
to this is that they had no right to make any such feservaticn. 
Frost y. Knight (1) is a recognised authority prescribing the 
remedies open to a promisee, and he cannot both sue upon the 


breach and also keep the contract open. 


The appellants then proceed to argue that, if s0 much 
must be conceded, the Chetty firm closed the first portion pf 
the contract, but re-opened a new contract by their 11th para- 
graph. This plea can have no force unless the Mudali firm 
can show its acceptance of this fresh tender, and so far from 
accepting it, that firm in its written statement utterly repudiated 
the 11th paragraph as fae (Ex. II], paragraph 11). There- 
fore there was no fresh contract between the parties. 


Apart from contesting this plea of the plaintiffs the res- 
pondents have a good case as set forth in paragraph 8 of their 
written statement by way of waiver and estoppel. A party 
cannot repudiate a contract, wait a year, and then suddenly in- 
sist upon its performance. The question turns upon whether 
his conduct gives rise to an implication of/ abandonment [Cf. 
Pearl Mill Company v. Ivory Tannery Company (2)]. Delay 
coupled with repudiation does give rise to such an implication. 
“ Where one party by acts and conduct evinces an intention ` 
no longer to be bound by the contract, the other party will be 
justified in regarding himself to be emancipated. ” Halsbury’s 
Laws of England, Vol. VII, paragraph 865. 

For the above reasons the appeal is dismissed with costs. 


A. S. V, Appeal dismissed. 





PRIVY COUNCIL 


[On Appeal from the High Court of Judicature at 
Fort William in Bengal.] 
Rajah SA Narayan Singh A ppellant* 
Narapat Singh aa Respondent. 
Putri settlenent-—Chaukidari chakran Bapa Act (FI of 1870) —Re- 
sumption by Goverwment, and transfer to Zamindar—W hether additional rent 
payable by Putzsdars to Damindar. 
Upon resumption by the Government, under Bengal At (VI of 1870) of 
chaukidari chakran lands forming part of a putni settlement, and transfer 





7th July, 1925. 
a (1919) 1 KB 78 at 83. 


“P C Appeal No. 170 of 1924, 
1, LR (1872) 7 Ex 111, 
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thereof to the "Zamindar, the putnidar is entitled to kias posession of the lands, 
subject, however, to a corresponding right in the Zamindar to have an enhanced 
rent fixed in°®respect thereof in pursuance of the Act. 

Bejoy Chand v. Krishna, 34 C LJ 275 referred to. 

Rasp: Singh v. Kali Dasi Debi, (1917) 44 1 A 117 and Ranjit Singh v. 
Bahadur Singh, (1918) 45 1 A 162 distinguished. 

Pryambada Debi v. Menehar Mukhopadhya, IL R 52 C 576 approved. 


Appeal by special leave from one judgment and Hecrees, 
dated 27th February, 1922, of the High Court (Greaves and 
Ghose, JJ.), partly affirming and partly reversing the judgment 
and decrees, dated 13th September, 1919, of P. C. De, Esq., 
District Judge of Birbhum, who had affirmed the judgment and 
decrees of the Munsif of Rampurhat (Ramdulal Deb, Esq.), 
dated 30th September, 1910. 


The facts and arguments are set out in the judgment of 
their Lordships. 


Sir G. Lowndes, K. C. and B. Dube, for appellant. 

L. de Gruyther, K. C and R. H. Hodge fcr respondent. 

ath July, 1925. The Judgment of the Board was deliver- 
by | 

Lorp CARSON :—This is a consolidated appeal by special 
‘leave from one judgment and 18 decrees, dated the 27th Febru- 
ary, 1922, of the High Court of Judicature at Fort William 
in Bengal. Each of the 18 decrees though relating to a Uistinct 
subject-matter raises the same question for decision. Each 
suit was a suit to recover possession from the defendant (who 
is the present appellant) the Zamindar of certain villages in 
Putni settlement of chaukidari chakran lands which Ld 
been resumed by the Government under the provisions of 
Bengal Act VI of 1870, and were transferred to the Zamindar 
subject to the payment of rent assessed on the lands in accord- 
"ance with S. 51 of the Act. The plaintiffs (respondents) 
alleged that by a pattah, dated 13th November, 1853, the pre- 
decessors in title of the appellant Zamindar granted five villages 
in Putni settlement at the annual rent of Rs. 4,589, to one 
Krishna Chandra, from whom the plaintiffs derived title. It 
was further alleged by the plaintiffs and it is not now iri dispute 
that at the time éf the Putni settlement there were certain lands 
in every villake which were chaukidari chakran lands, and 
were held and enjoyed by the Chatkidars in lieu of their sala- 
ries, and that such lands which had been transferred as afoue- 
said by the Collector form part of the lands of the Putmidar 
under the said pattah of 13th November, 1853. The appellant, 
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on the other hand, denied that under the terms of the said pat- 
tah the plaintiffs had any title to the chaukidari chakran larids 
released by the Government, and that in any event the plaintiäs 
were not entitled to get possession thereof without paymg some 
rent in addition to the annual rent of Rs. 4,589 fixed in the 
pattah. 


All the suits were tried by the Munsif of Rampurhat, who 
by his judgment dated 30th September, 1910, held that the 
disputed property was included in Putni settlement, and that 
the plaintiffs were entitled to obtain kkas or actual poscessicn 
of the lands in suit, but that they could not do so without pay- 
ing an additional rent to the Zamindar, and he concluded his 
judgment in the following terms — 

“The plaintiff’ putni lease appeara to cover all the lands within the 
boundaries of the mahals, but the profits of the Chaukidari lands were not 
taken into account in determining the rent payable by the Putnidar. The 
plaintiffs must be held to pay a higher amount for the resomed Jands than that 
which has been assessed for Chaukideri purposes on these lands by the Collector 
as by the resumption the lands were enfranchised and the Putnidars would get 
the land free from the burden of the public service. The principle has been 
laid down in Hart Narain Mosumdar v. Mukund Lal Mundal(1) ‘the Putnidsr 
is bound to pay to the Zamindar mch rent for these lands a» corresponds to the 


p:oportion between the gross collection and the Putni rent formerly payable by 
him,” 3) 


On an appeal and cross-appeal to the District Judge of 
Birbhum the decree and order of the Munsif was by a judgment 
of 13th September, 1919, armed. The plaintiff, now res- 


pondent, appealed to the High Court of Judicature against so 


much of the order as adjudged that the plaintiff should pay 
to the defendant No. 1 such increased Putni rent over the Doul 
Jumma as may be proportionate to the increase of the present 
collection over what it had been at the time at which the Putni 
Mahal was created. The learned Judges of the High Court 


‘ allowed the appeals ot the plaintiff and made decrees setting 


aside that part of the decision of the District Judge which de- 
clared the Zamindar entitled to obtain additional rents from 
the plaintiff, and the only question to be considered on tke 
present appeal by the appellant Zamindar against the said 
order is as to whether such increased rent isor is not payable. 
It has not been disputed, and indeed it was 9@ stated by the 
judgment of the High Cowrt that by a long series of decisions 
the Zamindar’s right to a share of the rents and profits in 





1. (1900) 4 C WN 8x4, 
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addition to the amount payable to the chaukidari fund under 
the provisions of Act VI of 1870 was established = 
“These decisions,” say the learned Judges, “have recently been con- 

sidered And followed in the case of Maharaja Bejoy Chand v, Krishna (2) 
which waa decided in December, 1920, and no useful purpose would, we think, be 
served by going through them again. They undoubtedly do support the con- 
tention urged before us on behalf of the Zemindar respondent and it is useless 
to suggest that they are in the main distinguishable from the cases before us.” 

The learned Judges, however, held that the series of deci- 
sions laying down this principle could no longer be supported 
having regard to the decisions of this Board in two cases, viz. : 
Raja Ranjit Singh v. Kali Dasi Debi (3) and Rangi 
Singh v. Maharaj Bahadur Sitgh (4). Their Lordships 
cannot agree with the appellate Court that either of the cases 
referred to has the effect attributed to it by the learned Judges. 
In the first of these cases where it is to be observed the order 
was in substantially the same form as in the present case, all 
‘that this Board decided was that a putni grant by a Zamindar 
of his interest in lands includes his interest in chaukidari 
chakran lands within the boundaries of the grant, and that 
upon their being resumed and transferred to the Zamindar an- 
der the Bengal ActVI of 1870 the patnidar or darpatnidar hold- 
ing from him is entitled under S. 51 of that Act to possession. 
The patnidar did not in that case challenge the validity of s9 
much of the order appealed from as rendered the decrees for 
possession subject to the fixing of a fair and reasonable assess- 
ment. In-giving the judgment of the Board Lord Parker of 
Waddington added : ‘“ It is a satisfaction to find that the view 
above expressed is that hitherto universally adopted in the 
Indian Courts. ” 


In the second of the above-mentioned cases referred to by 
the Judges of the Appellate Court, the only point decided was 
that upon the transfer of chaukidari chakran lands situated 
within the villages to the Zamindar an action by the patnidars 
for declarations that such lands formed parcel of the patni 
mahal, and that they were entitled to a settlement and khas 
possession was not an action for specific performance of con- 
tract within Art.113 of Sch. II of the Indian Limitation Act, 
1877, but a sujt for possession of immoveable property within 
Art. 114. Their Lordships can find nothing in the judgment 


in anywise affecting the point raised upon the present appeal. 
et AA III aa neem 


a (1920) 344 CLJa75. 3. LR (1917) 4g TAx17: 92 MLIs65 (PO, 
4 LR (1918) 45 IA 162: 35 ML J 728 (PC), 
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The Board has examined the record in that case, and it is to be 
observed that the order appealed from as in the fosmer case, 
recognised the right of the Zamindar to have a rent fixed for 
the chaukidari chakran lands in question, and this part of 
the order was not questioned or appealed from in the case be- 
fore the Board, and the judgment appealed from was in their 
Lordships’ opinion correct. 


In a case decided by the High Court of Calcutta in Pryam- 
bada Debi v. Monohar Mukhopadhya (5) the learned Judges 
refused to follow the decision appealed from in the present 
case, holding that the Appellate Court had misread or had hot 
appreciated the two judgments of the Privy Council on which 
they had based their decisions. Their Lordships agree with 
this view, and are of opinion that the Court below was in error 
in holding that the cases referred to before the Privy Council 
made any ‘change in the law as to the right of the Zamindar to 
have a rent fixed under the circumstances existing in the pre- 
sent case. . It was, however, argued in the present case before 
the Board that under S. 51 of Act VI of 1870, the patnidar 
is entitled to hold the lands rent free, or without paying addi- 
tional rent for them. Their Lordships cannot accept this view. 
The peculiar character of chaukidari chakran lands, and how 
they came to be included, without paying rent, in the various 
pati pattahs, as i8 found in the present case, has been 
frequently discussed before the Board, as in the cases referred 
to and others and as Lord Buckmaster says in Rangit Singh v. 
Maharaj Bahadur Singh (4) >. 

“Tt does not follow that because the rights originally arose by virtue of a 
grant declared to be a contract within the meaning of S, gı they are, therefcre, 
rights, contractual in the sense that the contract by its terms creates and regu- 
lates the personal obligations and duties of the grantor in the circumstances that 
have arisen. At the time when the putni grants were made the resumption ofe 
the chaukidari chakran lande was not even contemplated, and the grant neces 
sarily contains no reference whatever to the circumstances thar would arise and 
the relationships that would exist in the event of the Government resuming 
possession.” 

Their Lordships, therefore, see no reason for interfering 
with the long series of authorities commencing as far back as 
the year 1900, which, have established the right of the Zammn- 
dar to have an additional rent fixed for such tands, nor can 


_ their Lordships overlook fhe fact that in the cases already 


referred to before this Board no exception was taken by the 


q LR (1918) 45 1 A 16:35 ML J 7a8 (PC). 
5. (1934) I L R ga C 576, 
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putnidar to the fixing of such rents as a condition of being 
put into possession. 

Their Lordships are therefore of opinion that this appeal 
shouldebe allowed, that the decrees appealed from should be 
set aside, except so far as they confirm the decrees of the Lower 
Appellate Court, and that such last-mentioned decrees should 
be restored. The respondent should pay the costs of this 
appeal and of the appeals in the High Court. Their Lord- 
ships will humbly advise His Majesty accordingly. 

Solicitors for appellant : W. W. Box and Co. 

Solicitors for respondent : Gush, Philips, Walters and 
Williams. 


A. de M. Appeal allowed. 


In THE HIGH Court OF JuDICATURE AT MADRAS. 
PRESENT > Mk. JUSTICE PHILLIPS. 
Chandayya Hegde ... Appellant in all cases* (Defendant) 


v. 
‘Kaveri Hegadthi and others Respondents (Plaintiffs). 


Alipasantana Lawo—Maintenance—sS eparate maixtexance—Acoard of —Grewmds 
_~leconceniemce—Disputes bemoees ejman and plaintifs—Award on ground of 
—Prepricty—Rate of separate maintenance—Data for fxing—Members living 
away «iih thein husbands or wives for portien of year—Amount equivalent to 
meixtenauce during period of absence—Claim te—Maintainabiliiy. 

In a suit for maintenance brought against the ejmax of an Aliyasantena 
family by some of the members thereof, the Court below awarded the plaintifts 
separate maintenance on the ground that the defendant and the plaintiffs were 
not moving well and that a joint mess in the family house had become extremely 


inconvenient. 
Held, that mere inconvenience was not sufficient to warrant separate maiute- 


nance. 

Held further, that the existence of disputes between the ejmen and the plain- 
tits was not a ground for awarding separate maintenance when there waa ño 
evidence to show that those disputes had been of such a nature as to make it 
imposible or dangerous for the members to continue to live together in the same 
house and tke meals together. 

The sjman is not bound to distribute any spare money that he has in his 
pocket among all the other members or even among some of them. - 
` When some members of an Aliyasantane family reside away for a portion of 
the year with their husbands or wives, as the case may be, they are not entitled 
fo claim from the ejsfrx a sum equivalent to their maintenance during the period 
of absence. + 

In fixing the rate of separate maintenance to be awarded to members 4 
such a family, the Court must take into account the right of the karnavan to 





? 8S. A, Nos 1416 to 1418 of 1924. 
C, M, P, Nos, 2637 and 2658 of 1925. 


srd August, 1935. 
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tinue to live jointly in the family house to enjoy the same mode of living as 
Kaveri they formerly enjoyed subject only to the rights of those who have separated 
Hegadthi, from the family. 

Second Appeals against the decrees of the Court of the 
Subordinate Judge of South Kanara in A. S. Nos. 167, 166 
and 165 of 1922 preferred against the decrees of the Court 
of the District Munsif of Udipi in O, S. Nos. 133, 134 and 135 
of 1920 respectively. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to dismiss the S. A.. No. 1416 
of 1923 without costs as the disputes between the parties to 
it have been settled in pursuance of a compromise referred to 
in the affidavit filed in C. M. P. No. 2638 of 1925 on the file 
of the High Court praying for leave to compromise detailed 
in the afhdavit filed herewith as being beneficial to the minor 
respondents Nos. 8 to 10 in the said S. A. No. 1416 of 1923. 

- B. Sitarama Rao for appellant. 

K. Y. Adiga for respondents. 

The Court delivered the following : 

JUDGMENT These three suits are brought for mainte- 
nance against the 1st defendant who is the ejmar of the. Aliya- 
santana family to which the plaintiffs belong. Separate 
maintenance is claimed in all the three suits on the ground that 
the defendant had refused to maintain the plaintiffs. Both the 
Courts have found that this case is untrue and that there was 
go refusal by the defendant to maintain the family but both the 
Courts have given a decree for maintenance. The Lower 
Appellate Court has held that ‘‘ defendant and the plaintiffs 
are not moving well and that a joint mess in the family house 
has become extremely inconvenient,” and on that ground has 
awarded separate maintenance. The right of a member of an 
Aliyasantana family to maintenance in the terwad house is un-° 
doubted and under certain circumstances he is entitled to sepa- 
° rate maintenance outside. It has been held that when a wife 
goes to live with her husband or when a husband goes to live 
with his wife in a separate house they are entitled to separate 
maintenance [vide Maradevi v. Pammakka (1), Kunchi y. 
Ammu (2), Muthu 4mma v. Gopalan (3) antl Govindan Narr 
v. Kunju Nair (4)]. But it is not sugg&ted in these 
ce a a E a a Aa Oem ROOTS 


A something more than an equal share and the right of those members who con- 
6 
p 


I. (xr911) ILR 36 M aos: aa ML J 309. . 
$ a (31912) ILR36M sox: a4 MLJ 559. 
3. (1912) ILR 46 M 593: a3 ML J 496, 
° 4. (1919) ILR 4a M 686, 
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cases that any of the members has gone to reside separately 
‘for any proper purpose. One Seshappa, the head of the 
branch which brings the Suit No. 133 of 1920 did apparencty 
leave the tarwad house for a year or two but he admits that 
he retfirned there when he found that both his branch and the 
other two branches were being treated alike. It is not sug- 
gested that any of the other members has gone away to live 
separately, except temporarily and from time to time. It is 
now urged: for respondents that they are entitled to separate 
maintenance because of the quarrels that’ have taken place in 
the family. There’ have been suits between the ejman and 
some members of the family and, also one suit between two 
branches of the family, but there is no evidence to show that 
these disputes have been of such a nature as to make it impossi- 
ble or dangerous for the members to continue to live together 
in the same house and take meals together. The Lower 
Appellate Court has merely found that their living together 
was extremely inconyenient. It has been pointed out m 
Kuncht v. Ammu (2) that’ the right to Bepa- 
ratc maintenance cannot be put on the mere ground that 
there is no such complete harmony in the house as to ensure 
the happiness of the claimant. Mere inconvenience therefore 
is not suficient to warrant separate maintenance. It 
may be observed that the Lower Appellate Court does add to 
these reasons the following : “ I therefore agree with the 
Lower Court ‘in holding that the plaintifs are entitled to clairn 
separate maintenance, ' and he must be deemed to have adopt- 
ed the District Munsif’s reasoning. When we look at the 
findings of the District Munsif we see nothing more definite 
than the finding of the Subordinate Judge. The District Mun- 
sif elaborately discusses the evidence and finds the plaintiffs 
are not debarred from claiming maintenance, but the mere fact 
«that they are not debarred in suitable circumstances frem ro 
claiming 1s no evidence that such suitable circumstances do exist 
and that point he has not considered, his main ground being 
that the defendant had refused to permit the plaintiffs to 
‘freely participate in the family income.” Defend- 
ant had acted up to the terms of a family karar 
which defined thg rights of the parties and it was not incumbent 
on him to distgibute any spare money that he had in his pocket 
among all the other members or even among some of them. 
Similarly the District Munsif seems to think that when some 


2. (1912) IL R 36M sor:24 ML J 559. 
R__g2 
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Hegde 
v. 
Kaveri 
Hogedthi. 
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members resided away for a portion of the year with their hus- 
bands or wives, as the case might be, they were entitled to claim 
from the «jman a sum equivalent to their maintenance during 
the period of absence. Such a right has certainly never been re- 
cognised by the Courts and the District Munsif gives no” autho- 
rity for his opinion. Even, therefore, if we take the findings of 
the District Munsif together with those of the Subordinate 
Judge, no adequate reasons have been given for awarding sepa- 
rate maintenance in these suits. In view of these findings it 
is unnecessary for me to say anything about the rate of main 
tenance; but I would point out that the Subordinate Judge has 
given very inadequate reasons for rejecting the actual income 
shown in the leases and accepting in preference some vague 
estimate of what the yield would have been and the price that rt 
would have fetched. He has also divided the income into 
exactly equal shares for each person and allotted it accordingly, 
not taking into account the right of the karnavan to something 
more and the right of those members who continued to live 
jointly in the family house to enjoy the same mode of living as 
they formerly enjoyed subject only to the rights of those who 
have separated from the family. 

Second Appeal No. 1416 of 1923 has been compromised 
as between the defendant and all the plaintiffs except the 3rd. 
There will be a decree in accordance with that com- 
promise and also be a decree dismissing the suits with costs 
throughout, the costs in S. A. No. 1416 being met by the je 
plaintiff alone. 


A. S. V. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice WALLACE. 


Thutta Venkataswami ... Appellant* (Petitioners 
1st defendant) 
v. å 
Vissamsetti Kotilingam and 
another ... Respondents (Counter-petttioners). 


Crow Precedure Code, \O. a1, R. 2—Adjustment of decrea—Compositiun 
scheme between judgment-debter and creditors generallyg-Decree-holder party 


to such scheme—Payment Dy judgment-debtor as per scheme_—If adjustment cf 


decree—Recording of full satisfaction ander O. 21, R. 2—Decree-helder if Can 

resile from scheme. 

Aa S 
*A AAO No. 57 of 1923. goth April, 1925. 
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Where £ decree-holder agrees under a mutual composition scheme tù accept 
payment of 80 per cent. of his debt in full satisfaction thereof, if paid within 
a reasonabl@ time, and the debtor makes the payment within a reasonable time, 
there is an adjustment of the debt tantamount to full satisfaction of the decree ; 
and the%udgment-debtor is entitled to plead that as a full defence to any execu- 
tion application, and to have that full satisfaction recorded under O. 21, R a, 
Civil Procedure Code. 


When there has been a mutual composition scheme between the judgment- 
debtor and the creditors, it is not open to a single creditor to resile therefrom. 


Appeal against the order of the Court of the Subordinate 


Judge of Kistna at Ellore in A. S. No. 244 of 1922 against: , 


the order of the Court of the Principal District Munsif of 
Ellore, dated 25th February, 1922, in I. A. No. 4236 of 1921 
in O. S. No. 667 of 1921. 
V. Govindarajachari for appellant. 
- V. Suryanarayana for respondents. 
The Court delivered the following | 


JUDGMENT :_The question for decision in this appeal 
is whether an agreement by a decree-holder in a composition 
by his judgment-debtor with his creditors generally to accept 
a percentage of his decree debt in full satisfaction of the whole 
debt is an adjustment which can be recorded under O. 21, 
R. 2 as an adjustment of the decree. ‘The Lower Appel- 
late Court has held that it could not be recorded, and the appel- 
lant (the judgment-debtor) appeals. 


The respondent, who is the transferee from the original 
decree-holder, at one stage of his argument,challenged the exist- 
ence of any composition, but both the Lower Courts have held 
on the evidence that there was a composition between the 
judgment-debtor and his creditors, under which they agreed 
some of them to accept 75 per cent. of their debt and some 
80 per cent. in full satisfaction, and the present decree-holde 
was in the latter class. He had filed an execution petition for 
the whole decree amount on 14th September, 1921, but drop- 
ped it after the composition agreement. It is quite clear that 
he was a party to that mutual agreement. That the present 
transferee-respondent was also aware of the composition 18 
clear from the fact that the sum for which the decree was trans- 
ferred to him was not the full amount of the decree, but practi- 
cally the amount which the decree,holder under the composition 
had agreed to take. 


This composition was in October, 1921, about one rhonth 
after the decree. On 18th November, 1921, the judgment- 
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debtor, the appellant, deposited into the first Court the amount 
due to his decree-holder under the adjustment on the footing 
of the decree, that is, 80 per cent. of the full amount due. It 
appears from the evidence that the money was first tepdered 
to the decree-holder but he said that he had already transferred 
the decree to the present 1st respondent. It does not appear 
that the money was then tendered to the Ist, respondent, but 
it was paid into Court by the judgment-debtor on 18th 
November, 1921, along with his application to record satisfac- 


tion, to which application both the original decree-holder and 


the transferee were made parties. ‘This deposit was men- 
tioned by the judgment-debtor in his affidavit in the I. A. dated 
16th November, 1921, and this fact was not controverted either 
by the decree-holder or his transferee. I am asked to remand 
the case for a finding as to the tender but it is unnecessary, since 
to the knowledge of both these parties the money was deposit- 
ed into the Court for payment to the party entitled to ezecute. 
If the adjustment therefore can be pleaded as a bar in-execu- 
tidn, the amount which the decree-holder had agreed to accept 
in full discharge of the decree was paid into Court on 18th 
November, 1921. No time was fixed under the composition 
for payment, but one month after the composition is certainly 
a reasonable time. 


That a mutual agreement by creditors to accept a less 
sum than their full debts in full discharge of their debts is an 
enforceable contract in this country is not, I chink, open to 
doubt. The illustrations to S. 63 of the Indian Contract Act 
seem to me to make this clear. On the other side, it is argued 
that that section itself implies an original contract to which 
there was a promisor and a promisee ; but I do not think the 
language used must necessarily import more than an ordinary 
obligation and implied promise of a debtor to pay back his, 
creditor. Illustrations (b), (c) and (e) are, so far as appears 
from the language used, ordinary debts and not debts que under 
any contract. When the illustrations allude to a specific cote 
tract debt it is so specifically stated__see Illustration (d). 
Illustration (£) is practically conclusive for the purpose of this 
case, that such a composition with creditors is an enforceable 
contract, though in the case of illustrations (P) and (c) there 
may be no new contract created, and though until actual tender 
of payment, it may be still open to the creditor to yefuse to 
accept part payment in full satisfaction, a case analogous to 
that in the decision of the Calcutta High Court reported in 


{ i 
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Debendra Narain Sinha v. Sourindra Mohan Sinha (1). In 
the case of illustration (¢) there is a fresh contract for which 
there is consideration, namely, the agreement of other creditors 
also to pe content with part-payment and thus release money 
for the discharge of other debts. 

Now, if that is the position in the case of an ordinary 
debt, I fail to see how it is changed when the debt is embodied 
in a decree. In either case, the arrangement is an adjust- 
ment of the debt due, though it cannot be enforced unless cert- 
fied [vide Veerappa Chettiar v. Arumugam Poosari (2) and 
the ratio decidendi of Periathambi Udayan v. Vellaya Goun- 
dan (3)1|, and payment in terms of the adjustment will be under 
the terms of its full satisfaction for the debt. It is contended 
that parties to a decree cannot vary their decree right. This 
seems tantamount to saying that there can be no adjustment 
of a decree. Adjustment is clearly not the same thing as satis- 
faction. If R. 2 of O. 21 meant to say that the decree is 
otherwise satisfied in whole or in part it would have said so. 
Adjustment is some method of settling the decree which is not 
provided for in the decree itself. If the decree-holder tan 
still execute the decree in full in spite of the adjustment, then 
there has been no adjustment at all. This seems to me there- 
fore clearly a case to which O. 21, R. 2 applies. 

The respontent, however, further pleads that the decree- 
holder is entitled to resile from the adjustment if he likes, and 
that, if he resiles, then the decree has not been adjusted, to use 
the words of the rule, “to the satisfaction of the Hecree- 
holder.” As noted above, such a result may be permissible 
whén there has been no mutual composition between the judg- 
ment-debtor and the creditors ; but when there is this ccmpo- 
sition, it is not open to a single creditor to resile from the fresh 
contract. The respondent contends that, even if that be so, 
the method of enforcing the contract on him is not by forcing 
him to abide by the execution proceeding, but by leaving the 
judgment-debtor to sue him for damages for breach of con- 
tract; and this is the view that the Lower Appellate Court 
has taken. If this fresh contract is, as I hold, an adjustment 
of the debt, I cannot see why such an adjustment should not 
be recorded. ‘That is the purpose of the rule, unless the un- 
fortunate debto?, after he has secured his composition, is then 
thrown into the position of having to’sue any and every creditor 


1. (1914) a4 I C 491. 2 (1907) 17 ML J say. ° 
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who chooses to resile from the composition. Arf adjustment 

of that sort would be worse than no adjustment at all The 
a + . e 

adjustment when made was “ to the satisfaction of the decree- 


holder, ” and that is what is meant by these words when used 
in the rule. 


The next point taken is that the tender was not made to 
the transfereé and that it will not bind him. This again ean- 
not be upheld. The transferee succeeds to the contract made 
by his transferor and is bound to accept whatever the trans- 
feror was bound to accept. In this case I think it is clear 
that the decree-holder agreed under a mutual composition 
scheme to accept payment of 80 per cent. of his debt in full 
satisfaction of his debt, if paid within a reasonable time ; and 
the money was paid within a reasonable time. This, there- 


fore, was an adjustment of the debt tantamount to full satis- ` 


faction of the decree, and the judgment-debtor is entitled to 
plead that as a full defence to any execution application and 
to have this full satisfaction recorded under O. 21, R. 2. 


I, therefore, reverse the order of the Lower Appellate 
Court and restore that of the District Munsif with costs here 
and in the Lower Appellate Court. The transferee Uecree- 
holder may draw out the money deposited by the petitioner 
in the First Court. 


A. S. V. Order set aside. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE PHILLIPS. 
Thayammal ` ET Appellant* (Plaintif) 
ai. i 


Perumal Chetti and another ... Respondents (Defts. 2 & 3). 


The Indiax Trusts Act, Ss. 5, 6—~—Trust—Specific property necessary —Doca- 
mcut purporting to be a will—Not signed by testeter—Joint Hindu famxy— 
Proof of assext—Oral will. 

The plaintiff, alleging that her deceased father had depofited a sum cf 
Rs. 4,000 with the ret defendant out of his eelf-acquisitions and directed his 
brothers, and and grd defendants, to pay her marriage expenses out of that 
amount and hand over the balance to her on attaining majority, sued tor the 
recovery of the same as on accounts The arrangement pleaded by her was 


- referred to in a documegt purporting to be a will of hêr father, but not signed 


by him and at the end of it there was a recital that as it Wad become impossible 
for him to sign the document wRen it had been written out, his brothers agrecd 
to act in accordance with the recitals contained therein. Defemdants 2 and $ 
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had signed the, document. The Courts below found that the plaintiffs father 
had no eelf-acquisitions, that he and his brothers were members of an undivided 
family whose whole property was held as joint family property, and that there 
was Do entrustment to the rst defendant. But holding that defendants 2 and 3 
were trustees, a decree was given against them. Held, there was npo specitic 
pioperty assigned in trust for the plaintiff, but only a sam of money to be paid 
to her out of family properties In order to constitute a “trast there must be 
a trustee with an express trust and an estate or interest in lands vested in the 
trustee and which the trust must affect. At the most the arrangement merely 
created a charge and a liability in favour of the plaintiff, which should be 
enforced within the ordinary period of limitation. 

The document embodying the arrangement was not an effective will, as it 
was a devise of family property by a member of a joint Hindu family. Not 
having been signed by the testator or assented to by him, it did not evidence an 
oral will either. The agreement evidenced by it was merely a voluutary 
agreement on the part of defendants 2 and s and in the absence of considsi ston 
it was not legally binding on them. 


Second Appeal against the decree of the District Court 
of North Arcot at Vellore in A. S. No. 149 of 1920 preferred 
against the decree of the Court of the Temporary Subordinate 
Judge of Vellore in O. S. No. 72 of 1917. ` 


A. Krishnaswami Atyar for appellant. 
T. M. Krishnaswamt Aiyar for respondents.’ 
The Court delivered the following 


JUDGMENT : The appeal only deals with the question of 
interest, but a Memorandum’ of Objections has been filed by 
respondents 1 and 2, defendants 2 and 3 in which the whole 
decree is sought to be impeached and it will be necessary ta 
deal with the Memorandum of Objections first. - 


The plaintiff is the daughter of one Ramu Chetti, whose 
brothers, Perumal Chetti and Gopal Chetti, are defendants 2 
and 3. Inher plaint she alleges that her father deposited with 
Madar Saheb, 1st defendant, a sum of Rs. 4,000 out of his self- 
acquisitions and directed that defendants 2 and 3 should, ouc 
of the said sum and its interest, pay the plaintiff’s marriage 
expenses dnd hand over the balance to her on her attaining 
‘majority. Both the Lower Courts have found that Ramu 
Chetti had no self-acquisitions and that he and his two brothers 
were members of an undivided family whose whole property 
was held as jointe family property. It,has also been found 
that there wa8 no entrustment to the 1st defendant, whose 
legal representatives are consequenfly not impleaded here. In 
the plaint*the plaintiff states that the arrangement pleaded 
by her was referred to in a will executed by her father. This 


rii 
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will is Ex. A, dated 28th January, 1906. Tt is not signed by 
Ramu Chetti, but at the end of the document we have the 
recital “‘ as just when writing of this will was finished, it became 
impossible to sign it as referred to above, Nos. 1 and 2 agree 
to act as stated in the will.” This is signed by defefhdants 2 
and 3. By that recital they undertook within two years from 
the date of the document to marry the plaintiff and to pay her 
for her stndhanam Rs. 3,794-0-6 out of their self-acquired 
and ancestral properties. Both the Courts have found that 
the-arrangement was as recited in Ex. A and it is in evidence 
that on the date of the will the rst defendant was indebted to 
Ramu Chetti’s family in the said sum of Rs. 3,794-0-6. The 
Lower Appellate Court has exonerated the 1st defendant and 
his legal representatives, but has held that defendants 2 and R 
are trustees, and are bound to repay this sum with interest from 
the date of the plaintiff’s marriage. It is now argued that 
the Lower Appellate Court is wrong in holding that any trust 
was created and | think this contention must be upheld. No 
specific property was assigned in trust for the plaintiff, but a 
sum of money was to be paid to her out of the whole famil, 
property of defendants 2 and 3. The entrustment to 1st de- 
fendant having been found against, it follows that there was no ' 
specific money or property which was assigned in trust. The 
Lower Court also finds that the suit is one for an account but 
gives no reasons for this finding‘and I do not understand how 
a suit to recover a specific sum of money with accumulated 
interest can be deemed to be a suit for an account. 


As pointed out in' Cunningham v. Foot (1), to constitute 
a trust “ there must be a trustee with an express trust and an 
estate or interest in lands vested in the trustee and which, 
therefore, the trust must affect”. In that case an annuity 
was bequeathed to the testator’s wife to be paid “out of all 
profits arising from all and every part of my estate and pro 
perty whatsoever ” and it was held that although this might 
create a charge and a liability in favour of the annuitant, the 
charge and the liability together do not amount to an express’ 
trust or establish fiduciary relations which such a trust implies, 
because the charge was general and the liability affected every- 
thing bequeathed oredevised. l'he very same &rguments appear 
to be applicable in the present case; the bequest, if any, to the 
daughter was to be made out of the whole family property 





1. LR (1878) 3 AC 974 at 993. 
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and no specific property was set apart as trust property. I 
may also refer to Henry vy. Hammond (2). At page 521 
Channel, J. observes: “It is clear that if the terms upon 
which he person receives the money are that he is bound to 
keep it separate, either in a bank or elsewhere, and to hand 
that money so kept as a separate fund of the person entitled 
to it, then he is a trustee of that money........... If, cn the 
other hand, he is not bound to keep the money separate. but is 
entitled to mix it with his own money and can deal with it as 
he pleases, and when called upon to hand over an equivalent 
sum of money, then, in my opinion, he is not a trustee of the 
money but merely a debtor. ” If there is no trust, the plaintiff’s 

suit would be barred by limitation. Under Ex. B the money 
was to be paid within two years from 28th January, 1906, and 
consequently the plaintiff’s cause of action accrued on 28th 
January, 1908. She was then a minor, but it has been found 
that she has brought this suit more than three years after 
attaining her majority. The suit is therefore barred by 
limitation. 

It is then contented for the plaintiff that Ex. A is an 
effective will. In the first place a member of an undivided 
family has no power to devise property by will. In the second 
place the will has not been executed, as it is not signed by the 
testator. As regards the second point it is urged that even 
an unsigned will may he effective. Reliance is placed on the 
ruling in Tara Chand Bose v. Nobeen Chander Mitter (3), 
but in that case not only was the unsigned document produced, 
but there was also evidence of the witnesses who were present 
when it was drawn up that will was drawn up accprding to the 
instructions of the testator, and that he signified in their pre- 
sence his assent thereto. This would in effect be good evidence 
of an oral will. Such circumstances and evidence are absent 
in the present case, for, there is no suggestion that the testator 
assentedeto the terms of Ex. A before he died or that he made 
any oral will. | 

As regards the first point reliance is placed on the decision 
of a Bench of this Court in Patra Chariar v Srintva.a 
Chariar (4) where it was held that a father in a joint Ulindu 
family can, wth the consent of his adulf son and with the con- 
sent of his relations who are interested in his minor son, be- 
queath # portion of his ancestral property to his daughter pro- 
“a (1913) a K B st s § WR (Civil) 138 

4. (1917) TLR 40 M 11aa:32 ML J 364. 
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vided the portion is reasonable in extent. The validity of this 
decision has been questioned in a later case [Subbaramt Redd: 
vy. Ramamma (5)], but not definitely dissented from on the 
ground that the testator obtained the consent of all his co- 
parceners. In the present case it is alleged that there were 
sons of defendants 2 and 3 in existence on the date of the will 
and we have no evidence that the assent of their guardians was 
obtained. The decision in Patra Chariar v. Srintvasa 
Chariar (4) is not therefore applicable to the facts of the pre- 
sent case. I may also add with reference to the claim based 
on the will, that no such claim is put forward in the plaint, the 
plaint being based entirely on an arrangement. It 13 unneces- 
sary to decide the point but it appears to me that the agreement 
evidenced by Ex. A being purely a voluntary agreement on the 
part of defendants 2 and 3 for there is no evidence that they 
obtained any consideration for it, it would not be legally binding 
upon them, although they might be under a moral obligation 
to pay the money. It would appear that defendants 2 and 3 
were willing to pay the amount decreed against them for they 
did not appeal against the decree and offered to pay plaintiff 
the money if 1st defendant would pay them. Unfortunately 
the plaintiff has been sufficiently ill advised as to press her claim 
for further interest and consequently has given the defendants 
an opportunity of setting aside the whole decree, but possibly 
they may yet recognise their moral obligation to pay the plain- 
tiff some money as stridhanam. 

In the result the Memorandum of Objections must be 
allowed and the second appeal dismissed. The plaintiff’s suit 
is dismissed with costs throughout. 

T.S. V. Appeal dismissed ; Memorandum 

of Objections allowed. 





IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT SR Vicror Murray Coutrs TROTTER, 
Chief Justice AND Mr. JUSTICE VISWANATHA SASTRI. 


Gandha Korliah ... Appellant* (Plaintif) 
v, 
Janoo Hassan ... Respondent (Defendant). 


Shipping—Charterpartye-Ship under charter if a common carrier—Frustre- 
tien of venture—Adoance freight—If receverable—Law aPplicablea—English 
and Indian Lew. g 
20 8 Appeal No. 83 of rga ath Augusti, 1925. 
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Under the terms of a charterparty to carry rice from Akyab to the Coro- 
mandel Coast, the charterer paid a certain sum of money as advance, which 
was to be deducted from the freight of a second trip. At thet time importation 
of rice was allowed only after obtaining a certificate from the Food Comptroller. 
Both panties knew this and there was no guarantee that such a certificate would 
be forthcoming. The execution of the contract became impossible as the Food 
Comptroller did not grant the necessary certificate and thereupon the shipper 
claimed refund of the advance paid. 


Held, the general principle of the Indian Contract Act applied and the 
advance could be recovered on the frustration of the venture. 


The inability in England to recover advance freight on the frustration of 
the venture is derived from the general principles of the Common Law and not 
from any supposed peculiar incident attaching to maritime contracts of affrelght- 
ment. i 


Quaere.— Whether a ship under charter as distinct from a general ahip taking 
the goods of several ahippers under separate bills of lading on the same voyage 
can be properly described as a common carrier ? 


Case-law discussed. 


On appeal from the judgment of the Hon’ble Mr. Justice 
Waller passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. S. No. 9 of 1923. 


S. Srinivasa Aiyar for appellant 
K. Sundara Rao for respondent. 


The Court delivered the following 


JUDGMENT >This case raises a point of some interest 

‘that has been much discussed in the English Courts and has 
very recently been the subject of a decision by Mr. Justice 
Macleod, as he then was, sitting in the High Court of Bombay. 

_ [Boggiano and Co. v. The Arab Steamers Co., Lid. (1)]. It 
is not disputed by the appellant that if Mr. Justice Macleod’s 
judgment is correct he is out of Court. The defendant was 
the owner of two steamers which were chartered by the plaintiff 
for the carriage of rice from Akyab to the Coromandel Coasc. 
e The importation of rice was only permitted__and Mr. Justice 
Waller, the Trial Judge, has very rightly found that this was 
a fact pérfectly within the knowledge of the parties if and 
when a certificate could be obtained from the Food Comptroller. 
The learned Judge has also rightly found__and this part of his 
judgment is not challenged that neither party to the contract 
committed himself to a guarantee that sych a certificate would 
be forthcoming. As to that no question arises and the learned 
Judge therefore thinks that the execution of the contract be- 


came impossible owing to an act which is neither under the 
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control of the parties nor which they had put themselves im 
the position of having warranted to be in existence, namely, the 
certificate. In these circumstances the shipper says that he 
is entitled to be paid back certain moneys which he had paid 
to the shipowner and these moneys are described in the con- 
tract as being paid for freight at the rate provided for in the 
charterparty. 

“7, Re 450 only advance on acceptance of charterparty and to be 
deducted from the freight of second trip. 


“3. Half of the freight to be paid as the vessel reaches Akyab and 
takes the cargo. 


“4, The balance freight to be paid as the veesel reaches the port of 
destination. ” 

It is sought to be said by the appellant in this case 
that this contract between the parties is not to be regarded as 
being governed by the general law of India laid down in the 
Contract Act but by the English Common Law. 
The appellant's vakil has very properly accepted the 
position that in circumstances such as the present the money 
that passed from one hand to the other is recoverable by Indian 
Law but irrecoverable by the English Common Law. If that 
were all that was to be said about it, it is quite plain that we 
should have to be guided by the Statute Law that obtains in 
this country and should not be justified in going past the Indian 
Statute to the English Common Law ; but a very ingenious 
argument issput forward, the same argument that was really 
put forward in the Bombay case. It is said that a ship in this 
position is a common carrier and that in accordance with the 
decision of the Privy Council in The Irrawaddy Flotilla Com- 
pany v. Bugwardas (2) the contract between the parties is not 
to be supposed to be governed by the Indian, Contract Act but 
by the English Common Law regarding the liabilities and 
rights of common carriers. It is said that the moment you” 
show that a person is a common carrier you have proved the 
existence of à certain type of contract of a special kind which, 
according to the Privy Council decision, is not governed by the 
provisions of the Indian Contract Act. There appear to me 
to be two objections and the first is this : that it is more than 
doubtful whether a ship under charter as distinét from a general 
ship taking the goods of several shippers unde? separate bills 
of lading on the same voyagé is properly described as a common 
carrier at all. It is not necessary to decide that point fortu- 


a (189r) ILR 18 C 6a0 (PC), 
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nately in this case but it is one that has been frequently dis- 
cussed in commercial circles and amongst commercial lawyers 
for the past 70 years and there are a very considerable number 
of expressions of opinion by eminent commercial lawyers on 
the Bench that a chartered ship is not a common carrier. If 
that be right, the appellant’s case is ended at once. It appears 
to me that we can put the case on an even more solid footing 
than that in the following way. Let us assume that in a con- 
tract of carriage by sea all those features which are peculiar 
to the contract of affreightment are governed by the English 
Common Law and therefore would not be touched even m 
this country by the provisions of the Indian Contract Act But 
there are other incidents in the relation of ship-owner and ship- 
per in a contract of affreightment which are in no way peculiar- 
ly confined to a contract of affreightment and which are indepen- 
dent of the special provisions of maritime law. That that is so, 
I think, is clear from many of the cases which were cited before 
us, so that the question narrows itself down to this, is money 
paid in the present circumstances by way of an advance freight 
a special feature of a contract of affreightment deriving all its 
validity and force from the law maritime or does it derive its 
validity and force from the general English Common Law ? 
The answer is to be found in the decision of the Divisional 
Court in Blakeley v. Muller and Co. (3) which is reported as 
a foot-note to the Civil Service Co-operative Society, Ltd. v. 
The General Steam Navigation Company (4). There 
Channel, J., dealing with one of the Coronation cases as they 
are commonly called, expressly says that it is an incident of the 
English Common Law and says that it is the same principle of 
the Common Law which prevents the refunding of advance 
freight on a charterparty where the voyage is not completed 
and the freight therefore not earned. That way of putting it 
was assented to in the judgment of the Earl of Halsbury, L. C., 
Lord Alverstone, C. J. and Cozens-Hardy, L. J. where, after 
citing the passage which I have read,the Earl of Halsbury,L.C. 
says he concurs with every word of that. If that be the right 
principle that was laid down by Channel, J. it follows that tte 
inability in England to recover advance freight on the frustra- 
tion of the venture is derived from the geferal principles of the 
common law and not from any supposed peculiar incident ar- 
taching te maritime contracts of affreightment. That being so, 
even if a chartered ship is a common carrier, the answer would 
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be that matters relating to the recoverability of freight paid 
in advance although they happen to occur ina charterparcy 
which is a maritime document of affreightment are nevertheless 
to be regarded as being regulated by the ordinary common law 
or statute law, whether English or Indian. Then you get back 
to this position : that being the common law of the land or the 
statute law of the land and the general principle is different in 
India from what it is in England. therefore, just as we shouid 
apply the common law in England, so we should apply the ex- 
press statute that obtains in India. It therefore seems to me 
that we should take the view that, whether a chartered ship 
is a common carrier or not, nevertheless the general since 
of the Indian Contract Act applies and advance freight when 
paid can be recovered back by the shipper on the frustration 
of the venture. That appears to be in accordance with the 
view expressed by Phillips and Odgers, JJ. in Stwanadian 
Chettiar v. Batchu Surayya (5). Our decision is also in accord- 
ance with that in Boggtamo and Co. v. The Arab Steamers 
Co., Ltd. (1) with which we respectfully agree. The appeal 
will be dismissed with costs. 

ace Vs Appeal dismissed 





IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice DEVADOss AND MR. JUSTICE 


WALL 
Alaga Pile ... Appellani" (1st Respondent 
in S. A. No. 834 of 1921 on 
the file of the High Court... 
Plajnttff ) 
9. 

Ramaswami Thevan and others ... Respondents (1 to 4'Appts. 
and 2nd Respondent in S. 4? 
No. 834 of 192 1—Defts I 
to 5). 

Evidence Act, S. 116—Landlord and tenant—Notice ef wichoa by Gowern- 
ment under S. 7, Madras Land Encroachment Acit—Tenant paying assessment 
and accepting patia from Governmeat—Effiect of—Sutt by original landlerd— 
Plea of jus tertii—If can be set up—Estoppel. 

The defendants were originally let into possession of gtttain property by 
an ancestor of the plaintiff. Subsequently the Government served on them a 
notice under 8. 7 of the Madras Land Enctogchment Act, whereupon they paid 





ëT etters Patent Appeal No. a8 of 1924, rith September, 1325. 
_t (1915) I L R 40 B 529, $% (1944) 48 ML J 413. 
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the asecsament*due under the Act and accepted patta from the Government. The 
plaintiff did not challenge by suit the right of the Government to take proceed- 
ings under the Land Encroachment Act, but instituted a suit in ejectment against 
the defendants, whereupon the latter pleaded that the title to the lands was in 
the Govefnment. Held, 8, 116 of the Indian Evidence Act did not bar ach 
a plea being set up. 

It is only so long ‘as the original tenancy is subsisting that a tenant is ot 
allowed to set up the title of a third person. Where, however, the true owner 
has evicted the tenant, the latter could attorn to such true owner and set ap 
hie title in answer to a suit in ejectment by his original landlord. The eviction 
by the true owner need not be by actual dispossession. Where on a notice 
being imued under 8. 7 of the Madras Land Encroachment Act, the person jn 
possession pays the assessment and accepts patta from the Government, it 
amounts to eviction and thereafter the tenant does not remain a tenant of the 
original Fandlord. In soch a case the landlord who let him into possession 
originally cannot rely on the law of estoppel contained in S. 116 of the Evidence 
Act as preventing his former tenant from pleading pus teritt. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Wallace 
in Second Appeal No.834 of 1921 preferred against the decree 
of the Court of the 3rd Additional Subordinate Judge oi 
Tanjore at Mayavaram in Appeal No. 5 of 1920 preferred 
against the decree of the Court of the District Munsif of 
Shiyali in Original Suit No. 357 of 1918. 


S. Muthiah Mudali for appellant. 
C. A. Seshagiri Sastri for respondents. 


The Court delivered the following 

JUDGMENT : This appeal is against the judgment of our 
learned brother, Wallace, J., allowing Second Appeal No. 824 
of 1921. The only point in this appeal is whether S. 116 of 
the Indian Evidence Act is a bar to the plaintiff's suit. It is 
found that the defendants were let into possession of the plaint 
property 40 years before the suit by the plaintiff's paternal 
grandfather. The plaintiff brought the suit for ejecting the 
defendants from the possession of the plaint property. The 
District Munsif of Shiyali dismissed the suit as being barred by 
limitation. 

On appeal the Additional Subordinate Judge of Tanjore 
at Mayavaram set aside the decree of the District Munsif and 
gave a decree to the plaintiff for possession of the property and 
directed him to pay Rs. 400 as compensation heing the value 
of the hofse on the suit property. Wallace, J. set aside the 
decree of the Subordinate Judge and restored that of ‘the 
District Munsif, The plaintiff has preferred this appeal. 


Alaga Pillai 
v. 


Ramasy aml 
Thevan. 
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nee Mr. Muthiah Mudaliar for the appellant corfttends that 
Ramaswami the defendants were not entitled to set up the title of the 
Thevan, (Government in answer to the plaintiff’s suit. His argument 


is that the plaint land is a portion of Survey No. 498 ard that 

he is the owner of the whole survey number though he paid 

tax only for the trees standing thereon, and the defendants 
having been let into possession by the plaintiff’s predecessor-in- 
title are bound to deliver possession to the plainciff. Under 

S. 116 of the Indian Evidence Act no tenant of immoveable 
property, or person claiming through such tenant, shall, during 

the continuance of the tenancy, be permitted to deny that the 
landlord of such tenant had at the beginning of the tenancy a 
title to such immoveable property. No tenant can set up a 
just tertii in a third person in answer to a suit by the landlora. . 

But it is well settled that where the true owner evicts the tenant. 

the tenant could attorn to the true owner and set up the utle 

of the true owner in answer to a suit for ejectment 

by the landlord who let him into possession. 

So long as his tenancy is subsisting the tenant is not entitled to 

set up the title of a third person. But if he is evicted from 

the possession of the land by the true owner then the tenancy 
ceases and after the eviction he could attorn to the true owner. 
The eviction need not be by actual dispossession of the tenant. 

If the true owner is armed with a legal process for eviction 
which cannot be lawfully resisted even though the tenant is not 

put out of possession the threat to put him out of possession. 
amounts in law to eviction. In this case the Government served 
upon the defendants notice Ex. II (>) under 3.7 of the Madras 
Land Encroachment Act (III of 1905). ‘The Land Encroacb- 

e ment Act provides means by which persons in unauthorised 
occupation of Government land may be evicted. Under S. y 
before taking proceedings under S. 5 or S.'6 the Collector ay 
Tahsildar or Deputy Tahsildar, as the case may be, shall cause 

A to be served on the person reputed to be in unauthorised occupa- 
tion of land being the property of Government a _ notive 
specifying the land so occupied and calling on him to show 
cause before a certain date why he should not be proceeded 

e against under S. § or under S. 6. Under 3 any person un- 
authorisedly occupying any land which is the property of the 
Government shall be liable to pay the full assessment imposed 

on the land. Under S. 5 a person in unauthorisedeoccupation 

of" land belonging to Government may be made liable to pay 

. what is known as penal assessment. Under S. 6 any person 
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unauthorisédly occupying any land for which he is liable to pay 
assessment under S. 3 may be summarily evicted by the Cei- 
lector. Fx. III (b) is a notice issued under S. 7 and on the 
failure of the defendants to comply with the terms of the 
notice eviction would have followed as a matter of course. The 
defendants paid the assessment and a year before the suit was 
brought they accepted patta from the Government. 
Ex. III (b), the notice under S. 7 of the Madras Land Ern- 
croachment Act (III of 1905) amounts in law to eviction. If 
the plaintiff had title to the land he should have brought a suit 
against the Government for a declaration that the land is his 
and for the recovery of the penal assessment levied from hun 
as well as from his tenants. He did not take any action against 
the Government. The explanation given by Mr. Muthiah 
Mudaliar is that the plaintiff was a minor at the time and he 


attained majority only within three years before the suit. But 


that would not save his right against the Government. 

The case in-Kunhunni Menon v. Sankaran Valia Raja 
Avergal (1) is distinguishable from the facts of the resent 
case. In that case there was no eviction by the owner having 
paramount title. If a tenant attorns to a third person, though 
he has true title, that would not protect him against a suit of 
the landlord in ejectment. It is unnecessary to discuss the 
cases cited by Mr. Seshagiri Sastri for the respondent, such as 
Hill v. Saunders (2), Matthey v. Curling (3) and Doe v. 
Barton (4). In Ram v. Pramatha (5) it was held that it was 
open to the tenant to prove a subsequent cesser of landlord's 
title by ouster by the holder of a title paramount and to attorn 
to the latter without actually going out of possession. The 
eviction by the true owner or the owner of the paramourt title 
puts an end to the tenancy and if the tenant attorns to the truc 
‘lage he does not do so as a tenant of the landlord wko let 

im into possession but accepts a new tenancy from the truc 
owner. It does not matter in cases of this kind that the true 
owner is the Government. A tenant is not entitled to set up 
the title of the third person even though the title is that cf the 
Government. But he is entitled to plead that he was evicted 
by the true owner whether the true owner be the Goverment 
or a private person and that after such €viction he attorned 
to the true owner. In such a casa the landlord who let him 

x (19778 7L W 574, 2. 107 ER 1157. 
4. (1923) 2 AC 180 at 232, 4. 314 ER 482, 
s. (1921) 35 CL J 146, i 
R—94 
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into possession cannot rely upon the law of estoppel*as contaim 
ed in S. 116 of the Indian Evidence Act as preventing his for- 
mer tenant from pleading a jus tertii in a third persbn. The 
defendants in this case were evicted by the Government from 
the plaint land before the date of the suit and the acceptance 
of patta by them was after the eviction and therefore the 
plaintiff cannot succeed against the defendants unless he is abie 
to make out a title against the Government. The Secretary 
of State is not a party to the suit and there is no finding that 
the plaintiff has a better title than the Government, whereas the 
evidence seems to point the other way. 

In the result the Letters Patent Appeal is dismissed with 
costs 


T.S. V. Appeal dismissed. 


IN THE High COURT oF JUDICATURE'AT MADRAS. 


PRESENT :. Mr. Justice VENKATASUBBA RAO AND 
Mr. JusticE MADHAVAN NAR. 


Kasturi Narasimha Suryanarayana 


alias Appa Rao ... Appellant*® (6th defendant) 
y. 
Achuthana Lakshminarasimham 
and others ... Respondents (Plaintiffs 1 
to 5 and defendanis 1 to 5 
and 7), 


Civil Procedure Code, S. 5a—laterest—W hat (s—Residence ya the neighbour- 
hood— Marriages celebrated in the temple-—-Occasional worship—lf suficient— 
Prier suit by trustee te recover possession of lands from archakas—Decision 
against trustee—If res judicata in suti by relaners. 

In a suit under $, 9a, Civil Procedure Code, the question whether the plain- 
tiffs have an interest in the trust or not ls a pure question of fact. Where the 
plaintiffs live within a or 3 miles of the suit temple and the temple owns lands 
at their place of residence, and the evidence shown that persons belonging tê 
their village attend the temple on important occasions and perform their 
marriages there, they ane persons “interested” within the meaning of 8. 92. 
The mere circumstance that the plaintiffs do not habitually resort to the temple 
ie not suficient to deber them from exercising the right under the section, 
T. R. Ramachandra Aigar v. Parameswaran Uani, 1 L R 4a Mad 360; 
Faidyanaiha Aiyar v. Swaminatha Aiyar, I LR 47 Mad 884 (P C) referred to. 

Where in a prior suig by the trustee of a temple tm recover possession of 
certain lands from the archakas, a decision is given afterga real and genuine 
contest that the lands do not belong to the temple but to the archakat, 
it is res judicata in a subsequent sult filed by relators under S. 9a Civil Proce- 
dure Code, for recovering possession of the same from the same archakas. 


"Appeal Noa 258 ‘and 433 of 1922. a6th August, 1975, 
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Appeals against the decree of the Court of the Additional 
Subordinate Judge of Guntur, dated 30th January, 1922 `n 
O. S. No. 37 of 1921. 

Gs Lakshmanna and K. Kanreswara Rao for appellant. 

P. R. Ganapathi Aiyar, V. Krishna Mohan, G. Krishna 
Arya and Viraraghavalu for respondents. 4 

The Court delivered the following 

JUDGMENTS :_Verkatasubba Rao, J.: This is a swt 
instituted under S. 92 of the Civil Procedure Code. It re- 
lates to the temple dedicated to Chennakeswaraswarni at 
Cherukupalli, Repalle Talug. There are five plaintiffs and 
the plaint asks for reliefs contemplated by S. 92, Civil Proce- 
dure Code. The learned Subordinate Judge has passed a 
decree and the present appeals have been filed by the defend- 
ants in the suit. 

The appellants in Appeal No. 333 of 1922 firstly contend 
that the plaintiffs are not-persons having an interest in the trust 
within the meaning of S. 92 and the suit, therefore, does not 
lie. The Lower Court has rejected this plea and, in my 
opinion, rightly. The ist plaintiff is a resident of Arur- 
baka, and Cherukupalli, where the temple is situated, 1s a ham- 
let of this place. The ist plaintiff’s marriage was performed 
at the temple in question. He is the Karnam of Cheruku- 
palli. The 2nd plaintiff resides at Balusulapaliem which is at 
a distance of two miles from Cherukupalli. The 3rd, 4th 
and sth plaintifs reside at Sirupudi whith is within three 
miles from the suit teraple. At both these places the t.mple 
owns lands. According to the evidence, persons belonging 
to these villages attend the suit temple on important occasions 
and they also celebrate at that temple their marriages. 

Can it be said that in these circumstances the plaintifis 
are not persons having an interest in the trust ? The case 
that has been most strongly relied on by the appellants 18 
T. R. Ramachandra Aiyar v. Parameswaran Unni (1) ; but, 
in my opinion, this case does not support them. Whether 
the plaintiffs have an interest in the trust or not is a pure ques- 
tion of fact and the case cited must be understood with re- 
ference to the facts of that case. All that it decided is, that 
although prima facie any Hindu hgs a right to worship in any 
Hindu temple it does not necessarily follow that every Hindu 
has in relation to every Hindu temple the interest which gives 


1. (1918) ILR 4a M 960: 36 ML J 396. 
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him the right to sue under S. 92. The danger of the extreme 


' view contended for in that case 1s very well pointed | out by Sir 


John Wallis, C. J., for according to that view any Hindu out of 
the millions of Hindus in India may institute a suit in regpect of 
any temple. Coutts Trotter, J. (as he then was) also refers 
to the absurdity of this position by pointing out that a Hindu 
resident of Peshawar cannot be said to have an interest within 
the meaning of S. 92 in a temple in Malabar. While avoiding 
this extreme view, one must not commit the mistake of going 
to the other extreme. The view now urged by the appellants 
is that unless a person habitually resorts to a temple for wor- 
ship he cannot be said to have an interest under the section. 
As pointed out in one of the judgments in that very case, the 
Christian conception of a parish with special local rights in its 
parishioners is utterly foreign to the Hindu mind. This fact 
must not be lost sight of when dealing with Hindu institutions 
and there is nothing in S. 92 to compel the Courts to adopt the 
very limited and narrow construction suggested by the appel- 
lants. A Hindu will feel surprised to be told that he has no 
interest in a temple which is within a few yards of his residence 
because he does not habitually attend at that temple for pur- 
poses of worship. To worship the God in the temple it may 
not be always necessary to resort to the temple. Can it be 
said that a man who lives in the vicinity of a temple and regu- 
larly comes out to worship the idol when it is taken in a pro- 
cession is not a person having an interest in that temple ? The 
Civil Procedure Code of 1877 (S. §39) provided that the per- 
sons authorised to sue must have a “direct interest? in the 
trust. The word “ direct” is omitted in the present Code 
and the very object of this change will be defeated if the narrow 
construction suggested is adopted. The interest which the 
plaintiffs possess must be real and not remote, must be substan-, 
tial and not illusory, must be an existing interest and not a mere 
contingency. The most authoritative statement of the law 
is that contained in Vaidyanatha Aiyar v. Swaminathz 
Aiyar (2). Their Lordships of the Judicial Committce 


say: “That the bare possibility, however remote, 
that a Hindu might desire to resort to a particular temple does 
not give him an interest under S. 92 in the trust. ’ ‘This is 


the limitation we must recognise but it is not a proper infer- 
ence from this, that whatever may be the proved facts, the mere 
circymstance that the plaintiffs do not habitually resort to a 


2 (1924) IL Raz M 884:47 MLJ 461 (PC). 
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temple is*suficient to debar them from exercising the right 
under the section. 

Thé next point raised in the appeal relates to the question 
of res judicata. Defendants 1 to 5 are hereditary archakas 
and they claim with reference to a large extent of the property, 
the subject-matter of the suit, that it was in the remote past 
set apart as a special endowment for (1) archaka service and 
(2) Nitya Dhupa Dheepa Natvedyam. According to their 
case, their ancestors who were archakas were put into posses- 
sion of these lands and they were to perform the archaka ser- 
vices and provide the articles of worship. In other words, it 
was a unified or a combined endowment and from the income 
of the property moneys were to be spent not only for the pui- 
chase of the materials but also for remunerating their own 
services, i. e., the services of the archakas. Has this question 
become nes judicata by reason of the judgment of the High 
Court (in Appeal No. 283 of 1914) in the previous Suit 
No. 77 of 1910 ? The present 6th defendant, the hereditary 
trustee, was the plaintiff, and the present defendants 1 to 5, the 
archakas, were the contesting defendants in that suit. The herc- 
ditary trusteé claimed in it possession of these properties and 
the archakas resisted that claim. They put forward in that suit 
the same defence as they have now put forward in this. In 
paragraph 3 in the written statement in C. S. No. 77 of 1910 
the archakas claimed that the lands in question “ were original- 
ly endowed specifically for erchaka service which consists of 
daily worship, natvedyam and lighting.” A portion of the 
second issue in that case runs thus — 

“Were the lands originally granted for archaka service and are the 
defendants entitied to hold them without the interference of the Dharmakartha, 
if any ?” 

The case was disposed of finally by the learned Judges 
of this Court and the contention of the defendants was accept- 
ed by them. We have carefully read the judgment and we can- 
not help*coming to this conclusion. After referring to the 
contention raised in para. 3 of the written statement the learn- 
ed Judges said -_ 

“The origin of these endowments is not mown but the evidence is that 
these lands have been in the possession always from time immemorial of the 


as chakas and thet they have applied the profits for fhe services mentioned in the 
written statement.” 


They decided that the trustee was not entitled to posses- 
sion of these lands and made the following observation :, - 


“The long poggession of the defendants raises a strong presumption 
in their favour that thelr possession had a legal origin. ” 
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Not only did the learned Judges find that the defendants 
were entitled as against the trustee to remain in possession but 
they also found that their possession had a legal origin. What 
can this legal origin be referred to ? The archakas claimed 
that the lands had been put in their possession for certain speci- 
fic purposes mentioned. That claim the High Court recognised 
mi the earlier part of the judgment and the finding in favour 
of a legal origin can only refer to the recognition of the same 
claim as then put forward. 


The respondents’ learned Vakil has laid stress upon the 
following portion of the judgment -_ 


“ As regards the possession of these lands we are of opinion that the 
plaintiff has mede out no cause of action.” 


What ,the learned Judges meant to say was, that in a 
suit framed as one for possession, the plaintiff could get no re- 
lief on their findings. | Nothing more could have been meant. 
They merely intended to say that although the contention of 
the archakas was well founded, nevertheless if breach of trust 
or mismanagement could be shown on their part, the plaintiff 
could obtain relief in appropriate proceedings. ‘This does not 
mean that they decided only the question of possession. Iam 
therefore clearly of the opinion that the erchakas put forward 
their right in the previous suit, that it formed the subject of 
an issue and that in tHe final judgment in the case the High 
Court upheld that right. Are then'the plaintiffs not bound 
by that adjudication ? When in a suit where the trust is 
properly represented, after real and genuine contest a decision 
is given, it will be absurd to hold that persons not partes to 
the previous suit, although they may have an interest in the 
trust, can ask the matter to be re-opened and the question to 
be re-tried. I am satisfied that the plea of res judicata must 
prevail. 


The learned Subordinate Judge has disallowed the claim 
of these defendants to about 23 acres out of 130 acres caimed 
by them. He has found that this land had been endowed for 
the lighting of the akhandam. This finding has not been 
questioned in the appeal and we confirm it. ° 


The result is that afte, excluding the lands set apait for 
the akhandam the rest of the land out of 130 acres will he 
declared as having been set apart for the archaka services aril 


for Nitya Dhupa Dheepa Natvedyam. 


“Sy 
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In the case of this endowment there arises a conflict be- 
tween interest and duty. The position of the archakas offers 
to them “the temptation of spending as little as possible on 
Nitya Dhupa Deepa Naivedyam, for whatever is not spent in 
that way may be retained by themselves as remuneration for 
their own services. We therefore think it necessary that we 
should fix the proportion. 3/7ths of the net produce we desire 
to set apart for purposes connected with Nitya Dhupa Dheepa 
Natvedyam and the archakas will be at liberty to retain the 
balance, that is 4|7ths as remuneration for the archaka services. 

Lastly remains the question (raised in App. 258 of 1922) 
is it necessary to remove the hereditary trustee ? In our 
opinion it is neither necessary nor desirable. The temple is 
in a petty village and it is not likely that the services of an 
efficient trustee will be available. Most of the charges against 
the trustee show that he has been guilty of neglect, but it must 
be said that he has not wasted or alienated the corpus and has 
for a long time been fighting with the archakas with a view to 
get for thé temple the properties in their possession. This temple 
though well endowed is apparently not an important one and 
the neglect of the trustee has aroused little public attention. 
It seems to us that the present suit was directed more against 
the archakas than against the trustees. The decision in the 
previous suit having been against the trustee, this was a fresh 
attempt made in the same direction to get the lands claimed as 
a special endowment declared to belong to the general endow- 
ment of the temple. We do not think that, in the interests of 
the temple, the 6th defendant should be removed from the 
office of trustee. We declare that the office is hereditary in his 
family and we direct that he shall continue as trustee. 


The archakas will be directed to deliver up possession to 
the 6th defendant of all lands which have not been declared 
to be the subject of the special endowment referred to above. 
The arckakas will be entitled to retain with themselves4|7ths of 
the net produce of the lands forming the special endowment 
and to hand over to the 6th defendant the remaining 3]7ths. 

We understand that the interim trustee appointed by the 
Court has certain moneys with him either in his hands or in 
deposit in Court. These sums he will be directed to pay into 
the hands of ‘tthe 6th defendant who shall deal with them in 
accordance with the rights declared tn their judgment. 

In the scheme to be framed, it will not be necessary to 
insert any provision regarding the repairing or the rebuilding 


Venkata- 
subba 
Rao, J. 


Madhavan 
Nair, J. 
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ofthe temple. These are matters which, no doubt, the trustee 
will attend to at an early date in the discharge of his duties. 

Each party will bear his costs in these appeals.* So far 
as the costs of the suit in the Lower Court are concerned, the 
plaintiffs will get 2|3rd of their costs from the 6th defendant 
from and out of the temple funds ; the balance of 1)3rd they 
shall get from defendants 1 to 5 and 7 personally. 


The parties are required to bring in a scheme to-morrow. 


A copy of this judgment and the scheme will be forwarded 
to the Religious Endowments Board. 

Madhavan Nair, J. I agree with the judgment 
now delivered by my learned brother. As regards the mean- 
ing of the term “ interest ” as used in S. 92, Civil Procedure 
Code, I have already expressed my opinion in my judgment in 
A. S. No. 88 of 1922 and for that reason I do not think it 
necessary to further deal with it here. On the facts of this casc, 
I am clearly satisfied that the plaintiffs have the interest con- 
templated by S. 92, Civil Procedure Code. 


The following scheme has been submitted to us and we 
approve of it :— 

1. The office of trustee shall be hereditary in the family 
of the 6th defendant. He shall be the first trustee under 
this scheme and shall hold office for life. 


2. The trustee shall ordinarily reside in Repalle Talua, 
Guntur District. 


The trustee shall utilise the 3|7ths of the income ‘o 
be paid by the archakas which has been referred to in tke 
judgment for the Nitya Dhupa Deepa Natwedyam. 


4. The archakas shall be permitted to live in the house 
and site described in Sch. A belonging to the temple. 


5. Save as is expressly provided herein, the proy sions ° 
of the Religious Endowments Act (Madras ActI of 1925) 
shall apply to the hereditary trustee and all matters connected 
with him or the management of the trust. 


Tsoy, 


just 


Scheme settled. 





+ 
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In TAE HIGH COURT OF JUDICATURE aT Mapras. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Subramanian Chetty ... Petitioner* (Petitioner) 
> U. 
Ramaswami Chetty and others ... Respondents (Counter- 
petitioners). 


Civil Procedure Cede, S. 73—Rateable distributien—Right te—Conditions 
—Execution application praying fer a relief which the Court conld not graxi— 
If a grovad for rejecting that decree-holder's application under S. 73—Oruer 
wader S. 74—Imterference in revision with. 

Only two conditions must be fulfilled to entitle a person to rateable distribu- 
tion under 8. 73, Civil Procedure Code. He must have a mnney decree against 
the same person of which satisfaction has not been obtained ; and he must 
have applied for execution of that decree before the asects were realised, It is 
not necessary to entitle him to join in the rateable distribution, that his execu 
ition application should be such as would have ended in his successfully obtait- 
ing satisfaction of his decree. Held, therefore, that the execution application 
of a decree-holder was for the arrest of a person who could not have been 
arrested, because he was outside the jurisdiction, was quite immaterial so far 
as 8. 73 was concerned. 


Where there is a manifest error in an order made under & 73, Civil Pro 
cedure Code, the High Court will, in revision, interfere to put that error 
correct. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Devakotta, dated the 27th day of October, 1922, in E. A. 
No. 439 of 1922 in E. P. No. 66 of 1922 in O. S. No 5832 of 
1921. 

M. Patanjali Sastri for petitioner. 

B. Sitarama Rao, S. R. Muthuswami Atyar and 
P. V. Krishnaswami Aiyar for respondents. 


The Court delivered the following 


JUDGMENT «This is an application to revise an order 
passed under S. 73 of the Civil Procedure Code by the Dis- 
trict Munsif of Devakotta. The petitioner before me was 
one of the decree-holders against a common judgment-debtor 
whose assets had been realised within the meaning of S. 73 of 
the Civil Procedure Code and were held by the Court. 5. 73 
says ._ 

“Where wets are held by a Court and more persons than one havs, 
before the receipt of such assets, made application to the Court for the execution 
of decrees for the payment of money pasged against the same judgment-debtor 
and heveenoct obtained satisfaction thereof, the amets, after deducting the cost, 
of realization, shall be rateably distributed among all such persona” — 


*C R P No. 226 of 1928. ust May, 1935. 
R—95 


Subramanian 
Chetty 


p. 
Ramaswami 
Chetty. 
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Now, the petitioner before me put in an application for 
execution of his decree which was a decree for payment ot 
money passed against the same judgment-debtor, to afresc him, 
and this application had been admittedly made before the re- 
ceipt of the assets with which we are concerned in this case, 
His application to be paid rateably from the assets had, how- 
ever, been rejected on the ground that, when he appl ed tur 
the arrest of the judgment-debtor, that man was not living 
within the jurisdiction of the Munsif’s Court but was living 
in Penang, where the District Munsif of course had no juns- 
diction and could not therefore have ordered his arrest. ‘Unis 
finding of fact has been arrived at mainly on the groun1 that, 
in another petition for execution by the same decree-holder, he 
has stated that the man was living at Penang; but he has 
explained it by saying that that statement was wrongly put in 
by the vakil’s clerk who drafted that application. It is theie- 
fore doubtful whether the judgment-debtor was on the date on 
which the application was made in Penang. Assuming, how- 
ever, that the judgment-debtor was at Penang at the time ot 
the decree-holder’s application for arrest, the question is “Does 
that prevent him from obtaining the advantage of rateable 
distribution ?” The section is intended to distribute equitably 
the assets of the common-debtor realised by the Court among 
the decree-holders and the one condition that is laid down to 
make sure of the fact that those creditors have been diligent 
is that the creditors must have previously applied tor execu- 
tion of their decrees, this condition excluding creditors who 
have taken no steps to realise their debts; but there is a0 
condition that the execution application put in by the pa.ty 
should be such as would have ended in his successfully obtain- 
ing satisfaction of his decree. The only two conditions laid 
down are that he must have a money decree against the rame 
person and that he must have applied for execution of that 
decree before the assets were realised. If these two conditions 
are fulfilled, he is entitled to join in the rateable disttibution. 
In the present case I see no reason to exclude the decree-holder 
on the finding of the District Munsif. The fact that his 
application was for the arrest of a person who could not have 
been arrested is quite immaterial so far as seetion 73 18 con- 
cerned. Itis even p8ssible to imagine that, though the judg- 
ment-debtor was not, on the,date when the execution applict- 
tion was put in, living within the jurisdiction of the* District 
Mungif, he might have come there before the order is passed 
by the District Munsif for his arrest, and there is nothing to 


\ 
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prevent the District Munsif passing the order, if, by 
the time he passes his order, the judgment- 
debtor fs within his jurisdiction, although at the 
time the application was made, he was not within his jurisdic- 
tion. But these questions are outside the scope of S. 73. All 
that the Court has to be satisfied about is that there is a money 
decree of which satisfaction has not been obtained against a 
judgment-debtor and that the decree-creditor has shown his 
diligence by applying for execution of that decree before the 
assets were realised. On these conditions being fulfilled tne 
decree-creditor is entitled to join in the rateable distributiun. 
No case exactly in point has been brought to my notice, but 
some cases have been cited with reference to Art. 182 of the 
Limitation Act which speaks of applications for execution 
made in accordance with law. Even according to those cases 
which construe those words “ applications in accordance with 
law,” an application like the present one would be fully in 
conformity with the requirements of the law; though it prayed 
for a relief which perhaps the Court would not have granted, 
it is still treated as an application in accordance with law for 
the purpose of Art. 182 of the Limitation Act_see Bando 
Krishna v. Narasimha (1). I hold therefore that the peti- 
tioner before me was entitled to join in the rateable distribution. 


It has been urged before me by the learned vakil for the 
respondent that, as under S. 73 of the Civil Procedure Code, 
there is a special remedy provided, namely, that of a suit, I 
should not interfere in revision at all. No doubt, in some 
instances, Courts have held that it will be convenient to make 
the parties adopt that remedy, but that provision does not 
prevent a Court from interfering under S. 115 where there is a 
manifest error in the order under S. 73, and putting that error 
correct, as otherwise the parties will be driven to unnecessary 
itigation. I think this is a case in which a manifest error 
has been made by the District Munsif and I feel therefore 
justified in interfering with the order of the Lower Court and 
I modify that order by directing the District Munsif to mase 
a fresh order under S. 73 giving rateable distribution to ihe 
petitioner before me for both of his decrees. The case will 
be remitted to the District Munsif for tht purpose of passing 
fresh orders. * Each party will bear their own costs of this 
petition. , 

A. S. V. Case remanded. 





r (1912) ILR 37 B 42. 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE JACKSON. 
Neelam Venkataratnamma ... Appellant* (Plaintiff) 


UV. è 
Venjamoori Varaha Narasimhacharyulu .. Respondent (Je- 
fendant) 

Registration Act, Ss. 49, 17—Gift deed which must be, but is mot, registered 
—Admissibility in evidence—Purpeses for which w can be admitied “= 
evidence. 

A gift deed, which must be, but is not, registered, can be received in 
evidence, not to prove any definite gift, but to prove, for what it is worth, that 
there was talk of making some assignment at that date. The Court cannot 
receive the document in evidence to prove a gift and then infer that the poses- 
sion of the person in whose favour it was executed was adverse, and justify 
ite’ acceptance of the document on the ground that it confined iteelf to the in- 
ference, and wae not concerned with the fact of the gift. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Cocanada in A. S. No. 84 of 1921 pre- 
ferred against the decree of the Court of the Principal District 
Munsif of Cocanada in O. S. No. 32 of 1920. 

P. Satyanarayana Rao for appellant. 

F. Govindarajachari for respondent. 

The Court delivered the following | 


JUDGMENT :—Appeal from the decree in A. S. No. 84 of 
1921 on the file of the Court of the Subordinate Judge of 
Cocanada, O. S. No. 32 of 1920 on the file of the Court of 
the Principal District Munsif of Cocanada. 

Plaintiff sues for certain portions of a house site. Both 
Courts dismissed his suit and plaintiff appeals. 

Issue 2, whether plaintiff was in possession within twelve 
years prior to suit, is a question of fact on which both Courts 
find against plaintiff ; and he only seeks to traverse that find- 
ing in this second appeal by urging that the learned Subordi* 
nate Judge erred in accepting as evidence the unregistered 
gift deed, Ex. V. There is no doubt that Ex. V is a transac- 
tion affecting an interest in immoveable property and a» such 
cannot be received in evidence unless it is registered. ‘The 
Subordinate Judge, however, relying upon Vdrada Pillai v. 
Jeevarathnammal (4) has admitted the docvment for the pur- 
pose of proving that possession was adverse. @ In the report- 
ed case it was sought to prove a gift for whick there was no 


eS A No 256 of 1928, grd August, 1925. 
1 (1919) LL Ras M 244: 498 ML J 414 (PC). 
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registered deed by its recital in a petition which also had not 
been registered. ‘ The Judicial Committee decided that the 
petition could not serve as proof of the gift, but, turning to 
another question, what was the nature of Doraiswami’s posses- 
sion, the petition could be admitted in evidence. Thus the 
petition was not evidence of a gift, but evidence that some 
one had petitioned on the footing of a gift. Care must be 
taken not to extend this principle too far. For instance, in 
the present case, the Court cannot receive Ex. V in evidence 
to prove a gift and then infer that the defendant’s possessioa 
was adverse and justify its acceptance of Ex. V on the 
ground that it confines itself to the inference, and is not con- 
cerned with the fact of the gift. Because the inference 1s 
only based upon the fact, and if the fact cannot be proved by 
the unregistered instrument, nothing can be proved on whico 
to found an inference. 

But the document can go in, not to prove any definite gift, 
but to prove, for what it is worth, that there was talk of making 
some assignment at that date. That, at least, is how I inter- 
pret the ruling in Varada Pillai v. Jeevarathnammal (1). In 
C. R. P. No. 710 of 1923 I had occasion to examine this very 
question with the aid of the ruling in Seraswathamma v. Paa- 
dayya (2), and I observed: “In my opinion, if the docu- 
ment is filed on the strict understanding that it must not 
evidence any transaction affecting immoveable property ıts 
scope in the majority of cases will be very small. At most 
I think it will evidence, as observed by Venkatasubba Rao, J., 
an intention.” In the present case I doubt if Ex. V could 
evidence more than that the house-site was too small to admit 
of a backyard and the vendor was corresponding about it. 
But even on that assumption, and supposing that he read the 
. whole document, I do not consider that the finding of the 
learned Subordinate Judge is vitiated. There is direct cral 
evidence of defendant’s adverse possession, and the District 
Munsif.found in his favour, even after rejecting Ex. V as in- 
admissible. There is no dispute about the exact areas occu 
pied, and Ex. V is really only useful in corroborating the oral 


evidence by showing that at the date when it was written ther 


was trouble about the insufficiency of the site. When it comes , 


to considering the actual measurements in Ex. V they are pt 
more help to the appellant than to the defendant because there 
are certain discrepancies between the original area in the doce 





1 (1919) [LR 45 M 344: 58 ML J 313 (PC). oe 
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Venkata- ment and that now occupied. Vide para. 6 of the Lower 


v. Appellate Court’s judgment. 
prs Paarl So it cannot be argued that the appellant was prejudiced 


by their consideration; and all that really operated upon 
the mind of the learned Subordinate Judge, in my opinion, was 
the part of Ex. V which can legitimately be regarded as 
evidence. 

Accordingly I see no reason to remand the suit for fresh 
findings. 

No other ground of appeal was raised or appears tc oe 
valid. 

The appeal is dismissed with costs. 

A. S. V. Appeal dismissed. 


PRIVY COUNCIL 
[On Appeal from the Court of the Judicial Commissioner wf 
Oudh. ] 
PRESENT : LORD SUMNER, LORD BLANESBURGH, SIR 
Joun EDGE, Mr. AMEER ALI AND LORD SALVESEN. 


Musammat Farid-un-nisa ... Appellani* 


v. 
Munshi Mukhtar Ahmad and another ... Respondents. 
Purdanashiz lady—Deed executed by—Her knowledge of its contents—Sufh- 


iio ciency of explanation prior to her exacution. 

Musammat Where a deed purporting to be executed by a purdexashta lady is in dir 
Farid-on-nisa pute the anus on thoe who sek to set It up is to establish that ` 
Murahi she was fully aware of its contents and purport either prior to its execution, or 
Mokhtar after it, under such circumstances as thow it to be her own mental act and deed, 
Ahmad. or her adoption and ratification of it with full knowledge and comprehension. 


And if the deed, as presented to her for execution, differs materially, by addition 
or omission, from the scheme and details which she had previously laid down, 


e the discrepancy ought to be clearly pointed out to her, and ite nature and effect 
fully described. 


Tacoerdeen Tewarry v. Alt Hossein Khan, LR (1874) 1 1 A rga; Wajid 0 
Khaa v. Ewas Ali Khan, LR (1891) 18 I A 144; Suatiabala Debi v. D. Sun- 
dara Debi, L R (1919) 46 LA 272; Kali Baksh Singh v. Ram Gopal Singh, 
eo LR (1913) 41 1 A 23; Sudisht Lal v. Shesbarai Koer, L R (1881) 8 I A 49; 
Sham Koer v. Dah Koer, LR (1902) 29 I A 133; and Sajjad Hussain v. Wazir 
. Ali Khas, LR (1912) 49 I A 156 referred to. 

Appeal from a decree of the Court of the Judicial Com- 
* missioner (Kanhaiya Lal and Daniels, JJ.), dated the rath 
January, 1921, which reversed a decree of the Subordinate 
Judge of Bara Banki (S. Asghar Hassan, Esq.) dated the 
3oth April, 1918, which dismissed the appellant’s suit with 

costs.» 
. . “PC Appeal No. 118 of 1923 2 july, iph 
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The material facts appear from the judgment of their 
Lordships, 

S. Hyam for appellant. 

H~. Wallach for respondents. 


6th July, 1925. The Judgment of the Board was deli- 
vered by 


LORD SUMNER : The plaintiff-appellant, having sued o 
recover possession of a residence and agricultural land at or 
near Ahmedpur, the Subordinate Judge of Bara Banki passed 
a decree in her favour against two of the defendants, who are 
now respondents to this appeal. In the Court of the Judicial 
Commissioner of Oudh this decree was set aside and the suit 
was dismissed. The plaintiff had executed a wakfnama, 
covering the property and appointing the respondents muts- 
wallis of the wakf, and accordingly the claim is in substance 
to set the deed aside. 


At the time of the execution the plaintiff was a married 
woman, illiterate, childless and purdanashin. She and her 
husband, Sheikh Karim-ud-din, were Muhammadans. Most 
of the property in question had been given to her upon her 
marriage by her maternal grandfather, but the residence, 
known as the mahal, and some sir land, both in the village of 
Ahmedpur, came to her by inheritance. Since her marriage 
she had lived there continuously, and, although during the 
earlier part of their married life her husband was generally 
absent on Government service, he had retired, and for some 
years had resided entirely at Ahmedpur. He suffered from 
incurable disease, had become nearly blind, and was otherwise 


crippled and incapable, but his mind was not in any way affect- 
ed. 


The defendants, the mutawallis, who were in possession, 
relied upon the wakfnama as their title. Its gist was to divest 
the plaintif of the whole of her property, which became vested 
in them, but it reserved to her a life stipend of Rs. 34 per 
mensem, and another of Rs. 33 per mensem to her husband, 
and also gave her the right to continue to reside in “ The 
Mahal” for lifee the mutawallis being beund to keep it in 
repair, as welles to pay the stipends. They were two bro- 
thers, sons of a sister of the plainfiff’s husband, to whom he 
was much“attached. Their Lordships do not think it is syff- 
ciently made out that they or either of them had acted as men 
_of business for the appellant, and-they put this point aside, 
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but she was on friendly terms with them. It is said that she 
was at enmity with her own relations, for reasons that do not 
appear to reflect on her. At any rate, she virtually lived 
apart from and saw little of them, nor had she, in fact, any 
support or advice from their side. 

Very shortly after the marriage the management of the 
property was assumed by the plaintiffs husband, her father, 
who had previously managed it, being now dead, and he con- 
tinued to manage it as long as he lived. He employed the 
necessary karindas and others for the purpose, and directed 
the disposition of the rents and profits. Over and above his 
salary he was himself a man of little or no means. His wife 
never took part in the management, nor was she shown to have 
had any business knowledge or experience. From time to 
time, under the direction of her husband, she executed muktar- 
amas and other documents for estate purposes, but she relied 
on him entirely as to their necessity and purport. Sums for 
her personal and household purposes were paid to her with 
fair regularity, and they seem to have been, though modest, 
probably sufficient ; but she did not direct the whole even of 
the household expenditure, and her own outlays were on 
various occasions criticised by her husband and even-censured 
as improvident. There is this to be said for him, that the 
estate was encumbered and, when he took up the management, 
much embarrassed, but in time he considerably improved its 
position. The wakfwama enumerates sundry charges out- 
standing upon it, amounting in all to about Rs. 12,800, with an 
annual interest of Rs. 730, for the service and discharge of 
which the mutawallis were to provide, and the total value of 
the property, when settled by the deed, was from Rs. 40,000 
to Rs. 50,000, and the income about Rs. 2,500. 

The respondents recognised that the burden of proof was 
on them [Tacoordeen Tewarry’s case (1)] and they accord- 
ingly set about to prove her intelligent execution of the deed, 
its contents having been read and explained to her both upon 
and after execution. It was not, however, contended that she 
had had any legal advice about it or any consultation with her 
own relations. She, on the other hand, rgised two answers, 
the first, that she executed it under actual ugdue influence of 
her husband, which domsnated her choice and will, and the 
second, that, when she executed it, she had had no*explanation 
of its nature and contents, but throughout believed it to be 


% LR (1874) 1 J A 199 at 206. 
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an instrumtnt needed for the routine management of the 
estate, such as she had constantly executed before. A con- 
tention, that she had never executed it and that the themb- 
mark which it bears is not hers, has not been persisted in. 


The probabilities are not unequally balanced. She was 
a conforming and sincere Mohammedan, though not shown to 
have been of any exceptional piety. Her husband was a leper, 
and, even if he lived, as she says she was sure that he would, 
his management of the estate, at any rate, was nearing its end. 
The estate was no easy matter to deal with, and the assurance 
of an income, similar to that which she had hitherto enjoyed, 
and the continued use of her old home for life, might seem 
to be a desirable arrangement. She had nothing against the 

‘young men who were named as mutawallis. They were well 
known to her, and, as to her’own people, it is not pretended 
that she felt either duty or inclination towards them. A gift 
of her property to God, with a modest provision for. herself 
and her husband during life. was no bad thing, even eng = 
herself was only about thirty years of age. 

On the other hand, her husband had been manager of his 

wife’s property so long that he might 'quite probably ‘regard 
it as his own, and certainly he so treated it. He, at least, 
could not have failed to foresee his death at no distant date, 
as actually befell within the year. He had no great opinion of 
his wife’s prudence'or moderation, and the idea that her pro- 
perty might pass away from him and his must have been repuls- 
ive to him. Security for his own last days and -a provision 
for his widow, coupled with some acquisition of merit by the 
performance of a pious act, must have made the idea of a wakf 
attractive to him. Though burdened with religious orligations, 
the property would, at any rate, be kept in his family. 
e There is a third probability. It is that the appellant 
may have been fully ‘acquainted with the scope of the deed, 
have fully concurred in the creation of the wakf for which it 
provided, and have executed the wakfnama freely and with 
understanding, but have changed her mind, for, after 2 few 
months of widowhood and pilgrimage, she married again. 

After the fullest examination of the evidence, voluminous 
even for a case of this kind, their Lordships are of opinion 
that the wekftama was not executed under actual undue ‘m- 
fluence of*the husband, and that, both before its.execution and 
also shortly after its execution, when it came to be registeted, 
its contents were read over to the appellant and were to some 
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extent explained to her. In what terms that explanation was 
given the evidence does not show, and its sufficiency becomes 


. the real issue on this appeal. 


As for the case of actual undue influente, the 
husband was ‘not present when the deed was registered, and 
there is nothing but mere suggestion, derived from the charac 
ter of-the transaction and his marital relation to her, to show 
that, when it was executed, his will operated on hers at all 
In her evidence she declared with spirit that, had she known 
what the real import of the deed was, she would have refused 
entreaties and defied threats, and would never have given the 
smallest portion of her property to him or his relations. There 
is a ring of truth about this, which must prevail over the in- 


‘genious suggestion that, in the circumstances of the case, she 


must be deemed, all unknown to herself, to have been chroni- 
cally under the hypnotic suggestion or control of her husband, 
while believing and even glorying in her fancied independence. 


Again, their Lordships are not prepared to reject the 
evidence that the wakfwama was explained to the lady beforc 
it was executed. It was open to much criticism, and the 
learned Subordinate Judge refused to believe it, but the evi- 
dence had been recorded by his predecessor and he had not 
seen the witnesses. Their Lordships agree with the learned 
Judges of the Judicial Commissioner’s Court that there is no 
sufficient ground for its rejection. Taking it, however, as it 
stands, the question remains whether it goes far enough to 
satisfy the burthen of proof which rests on the respondents. 


The deed was registered on the 3rd November, 1914. 
A mortth or six weeks previously the appellant’s husband, 
Karim-ud-din, being then unable to write or read, sent for his 
nephew, a young man named Jamal-ud-din, and dictated to, 
him a wakfnama word by word. ‘This took five or six hours. 
The appellant was not present, and Karim-ud-din sent the 
young man into the house to ask her what salaries she wished 
to have inserted in the deed. To this she replied by asking 
whether Karim-ud-din was getting him to write the draft. All 
this, which is deposed to by Jamal-ud-din, a witness called by 
the respondents, seems to point to some previous communica- 
tion on the subject between the husband and the*wife, but what 
ic was is not known. ° 


« During the previous three years the plaintiff had spoken 
on several occasions of creating some wakf, but full details of 


a f 
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her scheme were never given, and once at least she was’ dis- 
suaded from doing anything at all. Such details as are given 


show thdt her ideas then differed substantially from the scheme, 


of the wakfnama which was ultimately executed. When 
Jamal-ud-din told her that a draft was being prepared she 
proceeded to say (#) that the salaries for herself and her hus- 
band were to be within Rs. 100 per mensem ; (#) that certatu 
other things were to be provided for in the deed, namely, that 
the rajabi and maulud, which she had celebrated, were to con- 
tinue to be celebrated as before, that at Moharram majlis and 
sabis were to be continued, that other ritual acts should also 
be performed, and that a musjid at Ahmedabad, which her 
mother’s father had built and she herself had always caused 
to be cleaned and repaired, should be cleaned and repaired as 
before; (it) that a plot of land, which she had given to.a 
certain Kabir-ud-din for a house should not be included in the 
wakfnama atall. All this Jamal-ud-din says that he reported 
to Karim-ud-din, who agreed to the provisions required. He 
was then sent back to the appellant to ask whether some pro- 
vision should be made for payment to the mutawalli, to which 
she replied that one-third of the Rs. 100 provided for her 
husband and herself should be paid to him as his pension. 
Jamal-ud-din then completed his task and, as far as he remem- 


bers, the draft then provided for all the matters which the, 


appellant had required. He placed it in her custody, and to 
her question replied that all her requirements had been pro- 
vided for. He did not see the plaintiff again till after the 
registration of the wakfnama, nor did he see the draft again 
either. In fact, it was never put in evidence, nor did any 
witness prove that the draft, as it left the band of Jamal-ud- 
din, was ever compared with the fair copy which the plaintiff 
ultimately executed. The evidence is.merely that one, Mus- 
tafa Husain, a brother-in-law of the defendants, engaged a 
person named Wazir-ud-din to make a fair copy of this draft, 
because he could write a good hand, and, on getting the draft 
from the plaintiff, read it over and he says, apparently from 
memory two years afterwards, that this draft and the draft 
ultimately executed were the same, except for the mention of 
a debt to Wazit-ud-din of Rs. 400 for procuring the necessary 
stamped paper, a matter only arranged after Jamal-ud-din’s 
draft was prepared. 


All this is absolutely denied by the plaintiff, but, as the 
whole of her evidence cannot be true, and as the evidence 


P. È. 
Musammat 
Farid-un- nisa 


e\ 


Naw, 
® 


"64 THE MADRAS LAW JOURNAL REPoRTS. . [VOL. 


; 
given by Jamal-ud-din and Mustafa Husain is corfirmed by 
other witnesses, their Lordships accept this story generally. 
The form of the deed itself thereupon becomes’ of some 
importance. It is lucidly and logically drafted, with much 
more of a lawyer’s phraseology and orderly arrangement and 
much less of a layman’s irrelevance and colloquialism, than 
such deeds in India often contain. It differs, however, from 
the account given by Jamal-ud-din in several particulars, and 


| no one suggests that, between the time when he pave her his 


draft and the time when Wazir-ud-din read over his fair copy 
to her before she executed it, she was ever told of any depar- 
ture from the terms, in which her wishes had originally been 
expressed. 

The following differences are material. Clause 2 states 
that the plaintiff appoints the first defendant, “ whom I have 
brought up and treated as my son, ” to the office of mutawallt, 
and continues “ from to-day L have put Mukhtar Ahmad and 
Iftikhar Ahmad in possession of the said property as muta- 
wallis”. Asa matter of fact, this admittedly was an after- 
thought. Mukhtar Ahmad, the first defendant, on hearing 
of the wakf (though not from the plaintiff) said that, as he 
was busy, he wished his younger brother: Iftikhar to be joined 
as a mutawalli. Accordingly this was done, and as, bya 
subsequent clause, No. 12, each mutawalli was to have Rs. 33 
per mensem, the sum of Rs. 100, which the plaintiff had fixed 
to cover the stipends of herself, hen husband, and the pne 
mutawalli, whom alone she had in view, now became an aggre. 
gate of monthly stipends of Rs. 133. 


Clause 20 specified how “ the mutawallr’ was to expend the 
surplus ‘income, after payment of Government revenue, the 
expenses mentioned, and all other necessary expenses as to the 
management. He was to do so “ after taking into considera- 
tion the then existing circumstances of the wakf property and 
as to what sum is reasonable to spend, when and om one or 
more of the following purposes twelve in number. These 
purposes, except “ repairs of the mosque in Ahmedpur, ” are 
expressed in general terms. The last sweeps in .‘ other ex- 
penses on pious objects, which may come upg. Subsequent 
provisions give furthef powers “ beside these exgenses..... to 
spend money or [Query “qn’’] anything without the permis- 
sion of the authority for the time being having power to inter- 
fere with the affairs of the wakf,” and “if any of the objects 
mentioned in cl. 20 is void in law the mutawalli shall spend 
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the money on any other legal object” (cl. 21). Among the 
twelve objects particularly named there occur quite generally 
some of the pious purposes named by the appellant to Jamal- 
ud-din, though one is omitted. In no case is there mention 
of the continuance of those ceremonies, which the appellant 
herself had performed. ‘The objects supported by the muta- 
walli under these denominations might in his discretion be 
wholly divorced from those which the plaintiff had prescribed, 
and might be entirely unconnected with her or her place of 
residence in Ahmedpur. The question at once arises, “ Was 
the appellant ever really made aware of these discrepancies, 
and did she assent to them ?” 


As a formally valid instrument the wakfnama itself is not 
impugned, and their Lordships therefore do not criticise it. 
The real question is, whether the appellant was so made cogni- 
zant of its contents and purport that it can be said that the 
respondents have discharged the onus of showing that she 
understood it so as to make it her deed. 


The law of India contains well-known principles for the 
protection of persons, who transfer their property to their own 
disadvantage, when they have not the usual means of fully 
understanding the nature and effect of what they are doing. 
In this it has only given the special development, which Indian 
social usages make necessary, to the general rules of English 
Law, which protect persons, whose disabilities make them de- 
pendent upon or subject them to the influence’ of others, even 
though nothing in the nature of deception or coercion may have 
occurred. This is part of the law relating to personal capa- 
city to make binding transfers or settlements of property of 
any kind. That the instrument here is a wakfnama is a mere 
accident, and the general and well-settled law of wakf is not 
in question. The case of an illiterate purdanashin lady, 
denuding herself of a large proportion of her property with- 
out professional or independent ‘advice, is one on which there 
is much authority. Independent legal advice is not in itself 
essential [Kali Baksh Singh’s case (2)]. After all, advice, 
if given, might have been bad advice, or the settlor might have 
insisted on disregarding it. The real point is, that the uis- 
position madg must be substantially ufderstood and must 
really be the mental act, as its execution is the physical act of 
the persen who makes it [W ajid Khans case (3) ; Sunitabala 

a LR (1913) 41 I A 23:26 M L J razr (PC), — 
3. LR (1891) 18 I A 144 at 148. 
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Deb's case (4)]. The appellant clearly had no stich advice, 
nor is it contended that she had. If, however, the settlor’s 
freedom and comprehension can be otherwise established, or 
if, as is the respondents’ case here, the scheme and substance 
of the deed were themselves originally and clearly conceived 
and desired. by the settlor, and were then substantially embodied 
in the deed, there would be nothing further to be gained by 
independent advice. If the settlor really understands and 
means to make the transfer, it is not required that some one 
should have tried to persuade her to the contrary. Again, 
the question arises how the state of the settlor’s mind is to be 
proved. That the parties to prove it are the parties who act 
up and rely on the deed is clear. They must satisfy the 
Court that the deed has been explained to and understood by 
the party thus under disability, either before execution, or 
after it under circumstances which establish adoption of it with 
full knowledge and comprehension [Sudisht Lals case (5) ; 
Sham Koer’s case (6) 3° Sajjad Husaw’s case (7)]. Further, 
the whole doctrine involves the view that mere execution by 
such a person, although unaccompanied by duress, protest or 
obvious signs of misunderstanding or want of comprehension, 
is in itself no real proof of a true understanding mind in the 
executant. Evidence to establish such comprehension is most 
obviously found in proof that the deed was read over to the 
settlor and, where necessary, explained. If it is in a language 
which she does not understand, it must, of course, be translated, 
and it is to be remembered that the clearness of the meaning 
of the deed will suffer in the process. The extent and 
character of the explanation required must depend on the cir- 
cumstances. Length, intricacy, the number and complexity 
of the dispositions, or the unfamiliarity of the subject-matter, 
are all reasons for requiring an increased amount and efficiency 
of explanation. Thus a matter not likely to attract the > 
attention of the executant in itself ought not to be relied on as 
binding, unless her attention has been directly drawn to it 
[Sham Koers case (6)j]. So if the deed, as presented for 
execution, differs substantially. either by way of addition or of 
omission, from the scheme and details which the intending 
settlor has previouslyelaid down, the discrepd@hcy ought to he 
clearly pointed out and its nature and effect sould be fully 
described, unless, which must be rare, the difference is se obvi- 

4. LR (1919) 46 I A 272 at 278 :37 M L J 483 (PC). 

? LR (1881) SIA 39 at 44. 6. L R (1902) 29 TA 132 at 137. 

i LR (1912) 39 IA 156:3 ML J aio (P C}. 
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ous that @ven a person in the settlor’s position must perceive 


‘and appreciate it for herself. If the description and explana- 
tion havé been partial or erroneous, or have not been given at, 


all thę question will then arise, as it arises where there has been 
no independent legal advice, whether, if proper information 
had been given, it would have affected the mind of the executant 
in completing the deed. On the other hand, the doctrine cannot 
be pushed so far as to demand the impossible. The mere decla- 
ration by the settlor, subsequently made,that she had not under- 
stood what she was doing obviously is not in itself conclusive. 
It must be a question whether, having regard to the proved 
personality of the settlor, the nature of the settlement, the cir- 
cumstances under which it was executed, and the whole history 
of the parties, it is reasonably established that the deed exe- 
cuted was the free and intelligent act of the settlor or not. 
If the answer is in the affirmative, those relying on the deed 
have discharged the onus which rests upon them. Of course 
fraud, duress and actual undue influence are separate matters. 


In the present case it is quite clear that certain matters 
were not brought to the appellant’s notice before the deed was 
executed, or at alk. Not only was a second mutawalli with an 
additional salary introduced into the draft which was executed, 
but it made no provision for the settlor’s desires as to the 
maintenance and repair of the mosque in Ahmedpur and as to 
the various religious ceremonies mentioned by her to Jamal-ud- 
din, beyond including them among the objects on which the 
mutawallis might expend the wakf funds, if and so far as they 
thought proper. As the deed stands, the mutawallis could 
decline to continue any of the special pious observances which 
the appellant desired to continue, and could leave her to main- 
tain them herself out of her diminished income and to die in 
the knowledge that, with her, these objects would have no one 
left to care for them. 


Their Lordships cannot regard these matters as insigni- 
ficant or such as the plaintiff could reasonably be supposed not 
to insist upon. She was a woman of property, who had lived 
all her married life in her own family-house, hard by, as it 
would seem, ta, the mosque erected by her relations. Hers 
had been a Iqnely and restricted existente. | Karim-ud-din, as 
a husband, wds in many respects very disappointing person. 
His ow means were small, and for many years his official 
duties caused him to reside at a distance. She was herself 
piously disposed, and it was eminently natural in such a woman 
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under such circumstances that she should attach importance 
to the instructions, which she gave to her husband through 
Jamal-ud-din. Her piety may well have manifested itself 
primarily in her care for the mosque, which her family had 
founded, and for the celebration of the observances to which 
she herself had diligently attended. If she had really appre- 
ciated that in none of these cases was that pcrpetual continuance 
assured, which was evidently dear to her mind, their Lordships 
are far from being satisfied that she would have patiently sub- 
mitted to her disappointment and have accepted intelligently 
and without a word the surrender of her own preferences to 
the discretion of the mutawallis. The only prudent and 
probable conclusion is that, as the words were read over to 
her, she failed, very naturally, to observe the change. She 
would hear mention of the mosque and of nearly all the cere- 
monies by name, and would easily miss the difference between 
the inclusion of these objects in the powers of the mutdwallis 
and the prescription of these objects as obligatory charities to 
be maintained by the mutawallis in any event. They are con- 
firmed in this view by observing that, until a late stage in the 
argument before the Board, this precise discrepancy between 
the first draft of the wakfnama and its ultimate form had not 
attracted the attention of anybody, either in the Courts below 
or on this appeal. No doubt, where so many other points 
were in contest, this one might well pass unobserved, but this 
circumstance only makes it the more likely that the appellant 
could not herself detect what has, in fact, eluded the vigilance 
of counsel and judges during two protracted hearings. It is 
not proved when or by whom the original draft was remodelled. 
There ig no evidence that Wazir-ud-din so much as knew that 
the appellant had given any particular instructions before the 
scheme was put into writing, and he could not draw the appel- 
lant’s special attention to something that he never knew. Upon 
the story told by the respondents’ witnesses there never - 
was any chance that those, who explained the deed, should 
point out these matters, and it is certainly not enough to say 
that, if the appellant cared about them, she should herself 
have asked about them, especially as the form of the deed was 
such as might well havé misled her into taking it for a provision 
of all that she desired. Erom this point of view the appel- 
lant’s subsequent action does not assist the respondents. 
Registration and mutation were promptly asked for by those 
interested in supporting the deed, and the plaintiff herself 
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attended tite proceedings without protest. These circumstances 
are in themselves very favourable to the respondents’ case, but 
the registéring officer, who says that he read and explained the 
deed taher, knew as little of the above-mentioned discrepancies 
as did Wazir-ud-din, and the appellant’s answers are quite con- 
sistent with her being in ignorance of a change, of which no 
one had informed her. As the respondents have to bear the 
onus of bringing home to her mind the actual import of the 
deed, they cannot rely on the fact that the appellant’s own 
evidence is untrustworthy, for it is by the evidence of their pwn 
witnesses alone that this defect is established, and by that evi- 
dence they must stand. The conclusion that they have failed 
to discharge the burthen of proof is one arrived at not out of 
any consideration for this lady in particular, but in defence of 
those strict rules which have been laid down for the protection 
of the defenceless in India, and it is a matter of obligation upon 
their Lordships to be strict and unwavering about it. They 
will accordingly humbly advise His Majesty that the appeal 
should be allowed, and that the decree passed by the learned 
Subordinate Judge should be restored with costs here and in 
both Courts below. 
Solicitors for appellant : Barrow, Rogers and Nevill. 
Solicitors for respondents : T. L. Wilson and Co. 


A. de M. Appeal allowed. 
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(On Appeal from the High Court of Judicature at Madras. ) 


PRESENT :— Lord SHAW, Lord Carson, Lord BLANES- 
BURGH, SIR JOHN EDGE AND Mr. AMEER ALI. 


eVaithialinga Mudaliar and others oer A ppellants* 


v. 
Srirangath Anni and others shes Respondents. 


Hindu Lew—Widoeo’s interest in Ausband’s estate—Position of reversionary 
heirs to the estate—Adeverse possession against widew—Judgment after trial in 
suits by or against widow—Possessory suits taveloing issue of aliidy of adot- 
tiom—Limitation Act (IX of 1871), Sch. II, Art. 1a9—Lémitation Act (XV of 
1877), Sch. I, Art. Ya. m 

A Hindu widd’w is entitled to the beneficial use and enjoyment of her hus- 
band’s estate during her life. She also represents the estate in suits brought by 
or against her for possession of that estate or any part of it, and she and the 
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reversionary heirs of the estate are bound by any final decree of-Gourt, duly and 
properly obtained, after fair trial, and free from any collusion or fraud. 
`- Nobin Chunder Chuckerbutty v. Issur Chuader Chuckerbuity, (1868) 9 Suth. 

W. R. (Civil), 505; Katama Natchiar v. Rajah of Shtoagunga, (1865) 9 Moore's 
I A. 539; Aumirtolall y. Rajoxerkant Mitter, L. R. (1875) aI A 1f ; Jugel 
Kishore v. Maharajah Jotindro Mohun Tagore, L. R. (1884) 1 L A 66; 
Pariah Narmin Singh v. Trilokinadh Singh, Le R. (1884) 11 I A 197 ; Hurvinath 
Chatterji v. Mehunt Motheer Mohun Goswami, L. R. (1893) aol A 183; 
Chaudkri Risal Singh v. Bulavant Singh, L. R. (1918) 45 L A. 168 followed: 

Raschordass Vandrawandas v: Parvathibsi, L. R (1899) 4I Ayı 
distinguished. 

A mit brought to establish any rights, but involving necessarily the deter- 
mination of the validity or invalidity of an adoption as the basis of such 
rights fell onder Art. 129 of Sch. II to the Limitation Act (IX of 1871). 


Jagadamba Chowdhranj v. Dakhina Mohua, L. R. (1886) 1s LA 84 
followed. 

Nine consolidated appeals from a decree, dated 15th 
November, 1916, of the High Court, modifying a decree, 
„dated the 4th September, 1908, of the Subordinate Judge of 
“Negapatam. 
> The main facts and arguments appear from the judgment 
of their Lordships. 


Sir G. Lowndes, K. C., W. Wallach and M. R. R. Pillai 
for Vaithialinga Mudaliar and others. 


J. M. Parekh for Srirangath Anni and others. 


L. de Gruyther, K. C., and. K. V. L. Narasimham for 
Somasundaram Chettiar and A. Rangasami Chettiar. 


_ and April, 1925. The Judgment of the Board was 
delivered by 


SIR JOHN Edge... These are nine consolidated appeals 
from a decree, dated the 1sth November, 1916, of 
the High Court at Madras, which varied a decree, dated the 
4th September, 1908, of the Subordinate Judge of Negapatam. 


‘The suit in which these appeals have arisen was brought 
in the Court of the Subordinate Judge on the 2nd July, 1905, 
by three plaintifs, who were reversioners of Arunachala 
Mudaliar, against thirty-eight defendants for the possession of 
lands which were alleged by the plaintiffs tp be lands of the 
Kulikara estate in th® District of Tanjore and for mesne pro- 
fits. The title of the plaintiffs to sue was denied by the defend- 
ants on various grounds, of which those which ane now im- 
portant and have to be considered are whether the suit was not 
barred by the result of a litigation which began in 1887 anc 
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ended with a final decree in 1892, and whether the suit was not 
otherwise barred by the law of limitation. 


TheeKulikara estate admittedly belonged to Arunachala 
when he died in 1849. He was then about twenty-two years 
of age. The family to which he belonged were Hindus of 
the Sudra caste. He had been adopted by Vaithialinga 
Mudaliar, a relation, who was descended from an ancestor 
from whom Arunachala also was descended. The plaintifs 
are the three sons of Chokkappa Mudaliar, who was the 
youngest of three brothers by birth, that is, natural brothers, 
of Arunachala. Arunachala died childless, leaving a widow, 
Chokkammal, who died on the 25th December, 1902, within 
twelve years before this suit was instituted. She was a de- 
fendant to the suit with which the litigation of , 1887 com- 
menced. It will be necessary to refer at some leugth to that 
litigation. The following pedigree will show Arunachala and 
his natural brothers and some other persons :_ | 


a | | 








Arunachala, Kallanasundara, Alagusundare, Chokkappa, 
died in sae ee died in 1866 or adopted by who died In 1894. . 
leaving a 1867, Chokkammal, ` 
Chokkammal, who validity of adoption 
died 25th December, ary Paci died in 
1902. 1564, leaving a 
: widow, Murugathal, 
| | 4th defendant, aie 
Bavakrishnasami, Thiagaraja, adopted Thiagaraja, 
an ascetic, died adopted pn died in 58r, 
Izth October, 1903, Murugathal, eaving a widow. 
leaving a widow, validity of adoption aa died in 1882. 
Srirangath, rst disputed. 
defendent. 
| | a 
~ and defendant, 3rd defendant, gon, On, son, 
a daughter. a daughter. Ist plaintif. 2nd plantiff. 3rd plaintıff. 


Arunachala, as whose reversioners the plaintifs claim to 
be, had before his death directed his wife Chokkammal to 
adopt as a son to him his natural brother Alagusundara. In 
1862 Chokkammal did as a fact adopt Alagusundara as 2 son 
to her late husband. Alagusundara was a younger natural 
brother of Arunachala, and at the time of the adoption there 
was no one livmg who could give him in adoption. Asa 
matter of Himdu Law the adoption was invalid. l 

In 1862 Chokkammal, having adopted Alagusundara, put 
him in possession of the immoveable property now in questior, 
reserving to herself for her maintenance some of the tmnfove- 


` 
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able property to which she was entitled as the widow of 
Arunachala. With the property which she reserved for her 
maintenance this suit is not concerned. There cam be no 
doubt that in 1862 Chokkammal! did put Alagusundara in 
possession of the property now in question. In March, 1862, 
she presented ‘an undated petition to.the Tahsildar of Nan- 
nilam, the Revenue Officer, in which she stated that, with the 
consent of her husband, she had adopted Alagusundara, his 
natural younger brother, and, with the exception of certain 
villages which she named, she had made him proprietor of all 
the land and other properties, etc., standing in her name, and 
prayed that, with the exception of the three villages, the miras 
(ownership) might be transferred to him. and all the sircar 
proceedings might be passed in. his name. ; 

Alagusundara continued to be in possession of the pro- 
perty of which Chokkammal had put him in possession in 1862 
until he died in 1864, and had dealt with the property which 
had been transferred to him as an absolute owner would have 
done. Upon his death in 1864 his elder brother Kaliana- 
sundara, on the 18th July, 1864, presented a deed of consent 
to the Tahsildar of Nannilam praying for the transfer to the 
name of Thiagaraja of the property which stood in the name 
of Alagusundara, and the miras was transferred to him. 
Thiagaraja was by birth a son of Kalianasundara ard had been 
adopted by Alagusundara. He was in 1864 about two years 
of age. 

From the 18th July, 1864, Kalianasundara, until he Wied 
in September, 1876, was referred to in all documents relating 
to the property as the guardian of Thiagaraja, who was m 
possesgion of the property in question from 1864 until he died 
in 1881, and during that time the management of the affairs 
of the family was carried on solely in his name. Upon the 
death of Thiagaraja in 1881 the miras which had stood in hif 
name was altered to the name of his widow Kamalath, a giri 
of about 12 years of age, who died in 1882. Upon'the death 
of Kamalath in 1882, Murugathal, the mother by adoption of 
Thiagaraja, took possession of the property in question for a 
Hindu widow's interest and held it until 1884, whea 
Chokkammal forcibly ejected her. ° 

On the gth February, 1887, Murugathalbrought a suit 
in the Court of the Subordinate Judge of Negapatam against 
Chokkammal and others, in which she claimed a decree for 
the’ possession of the properties now in question, alleging in 
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her plaint that her husband Alagusundara had been the adopt- 
ed son of Arunachala, and that the properties which she 
claimed ebelonged to him -as such adopted son, and 


had been enjoyed by him from 1862 until he died in 


1864 ? that after his death her adopted son Thiagaraja had 
enjoyed them until he died in 1881, and after him his widow, 
Kamalath, got them according to Hindu: Law and she died 
childless in 1882, and since her death she, Murugathal, got 
them under Hindu Law and enjoyed them until 1884, when 
Chokkammal forcibly took possession of them and enjoyed 
them adversely to her. Chokkammal in her written state- 
ment in that suit denied Murugathal’s title, alleged that she, 
Chokkammal, had been in possession of the property in ques- 
tion for 38 years from the death of her husband Arunachala 
in 1849, and denied that Alagusundara had been adopted. 
Several issues were framed by the Subordinate Judge in that 
suit, who found that Alagusundara was adopted as a son to 
Arunachala in 1862 by Chokkammal, who had the authority 
of her husband to make the adoption, that the adoption was 
invalid according to Hindu Law, that Uhiagaraja was adopted 
by Murugathal under the authority of her husband, but that. 
the course of conduct of Chokkammal and the change of posi- 
tion of Alagusundara as the result of his adoption made it 
inequitable to hold that he had not title to the property and 
that the putting him in possession of the property in question 
and allowing him to manage it for his own purposes substan- 
tially operated as a gift of the property to him. The Sub- 
ordinate Judge in that suit also held that Murugathal’s claim 
of adverse possession of the miras for twelve years was estab- 
lished, and on the 18th December, 1889, he gave her a decree 
for possession of the property which she claimed.” From 
that decree of the Subordinate Judge the suit of 1887 went 
on appeal by Chokkammal to the High Court at Madras. The 
learned Judges of the High Court held that Alagusundara’s 
adoption was invalid, but holding that Murugathual’s claim of 
adverse possession for twelve years was established, by their 
decree of the 17th August, 1892, dismissed Chokkammal’s 
appeal. Chokkammal did not appeal from that decree of the 
High Court, and it became final. 


It is ne@essary to consider what was Chokkammal’s posi- 
tion as a Hindu widow and how*far her acts could, according 
to Hindu law, bind the reversioners to her husband. On 
Arunachala’s death in 1849 she became entitled to the full 
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beneficial enjoyment of the estate which had been pis at the 
time of his death. As Mr. Mayne, in paragraph 605 of his 
“Hindu Law and Usage,” _ correctly, in their Lordships’ 
opinion, said :_ 

“Tt was at one time common to or of a widow's estate as “thing one 
for life. But this is wholly incorrect. It would be just as untrue to speak 
of the estate of a father under the Mitakshara law as being one for life. Hindu 
law knows nothing of estates for life, or in tail, or in fee. It measures estates, 
not by duration, but by us. The restrictions upon the use of an estate inherit- 


‘ed by a woman are similar in kind to those which limit the powers of a male 


holder, but different in degree.” 


The Hindu widow has not power to make a gift of the 
estate. Handing over the possession of the estate to a son whom 
she has validly adopted to her deceased husband is not making 
a gift of the estate to him. ‘The estate became his on his 
adoption if he was validly adopted. She has no power to sell 
or assign the estate except for necessity, so as to bind her hus- 
band’s reversioners after her death. But she represents the 
estate in suits brought by her or against her for possession of 
the estate or any part of it, and she and the reversioners are 
equally bound by any final decree which a Court makes in such 
a suit provided that the suit was fought out accor ding to law 
and was not collusive or fraudulent. 

In the suit 1887 Chokkammal was no doubt personally 
interested to defeat Murugathal’s claim for the possession of 
lands which had been in her own possession as the widow of 
Arunachala from 1849 until 1862, but although her object in 
resisting Murugathal’s claim was probably a purely personal 
and selfish object, she did, in fact and in law in that suit, repre- 
sent the estate as well as her own interests as a Hindu widow. 
The suit of 1887 was not a collusive suit ; it was regularly and 
according to due procedure at law fought out in the Court of 
the Subordinate Judge and in the High Court. 


A protracted argument was submitted to the Board on the 
question whether under Hindu law adverse possession against 
a widow in possession of an estate for a Hindu widow’s interest 
bars the reversioner. While it is not necessary in the view 
which will later be announced by the Board on the question 
of limitation in this case to make any formal pro iouncement 
upon this point, it maybe convenient to say that the authorities 
referred to were as follows -In Goluckmonee Dabee v. 
Degumber Dey which was*decided in 1852, Sir Lawrence 
Peel, who was the Chief Justice of the Supreme Court at 
Caletitta, said :_“ It has been invariably considered for many 
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years that the widow ” (speaking of the widow as heir)“ fully 
represents the estate, and it’ is also settled law that adverse 
possessidh which bars her bars the heir also after her, which 
would not be the case'if she were a mere tenant for life, as 
known to the English law.” [See the reference to that case 
in the judgment of Sir Barnes Peacock, C. J., in Nobin Chunder 
Chuckerbutty v. [ssur Chunder Chuckerbutty and others (1)']. 


In Katama Natchiar v. The Rajah of Shtvagunga (2), 
which was decided by the Board in 1863, the Board, pe ees 
of. Knight Bruce, L. J., Sir Edward Ryan, and Turner, L. T., 
the assessors being Sir Lawrence Peel and Sir James W.Colvile, 
all being eminent lawyers, and three of them having had judicial 
experience in India, Lord Justice Turner delivered the consi- 
dered judgment of the Board, and in it said, at page 603 as 
follows :_ | 

“It seems, however, to be necessary, in order to determine the mode in which 
this appeal ought to be disposed of, to consider the question whether the decree 
of 1847, if it had become final in Anga Meetoo Natchar’s lifetime, would have 
bound those claiming the Zemindary in succemion to her. And their Lordships 
are of opinion that, unless it could be shown that there had not been a fair trial 
of the right in that suit—or, in other words, unless that decree could have been 
successfully impeached on some special ground, it would have been an effectual 
bar to any new suit in the Zilla} Court by any person claiming in succession to 
Anga Moetoe Natdhiar. For, assuming her to be entitled to the Zemtudary at 
all, the whole estate would for the time be vested in her, absolutely for some 
purposes, though, in some respects, for a qualified interest ; and until her death 
it could not be ascertained who would be entitled to succeed. The same princi- 
ple which has prevailed in the Courts of this country as to tenants in tail repre- 
senting the inheritance would seem to apply to the case of a Hindoo widow, and 
it is obvious that there would be the greatest possible inconvenience in holding 
that the succeeding heirs were not bound by a decree fairly and properly obtained 
against the widow.” 

The declaration as to Hindu law which their Lordships 
have quoted from the considered judgment of the Board, which 
was delivered by Lord Justice Turner in 1863, has in the pre- 
sent appeal been objected to on the ground that ıt ‘vas obiter. 
The following cases however were referred to as showing that 
the doctrine there set forth was in accord with the course of 
judicial decisions. 


Their Lordships will first refer to the case Nabin Chunder 


Chuckerbutty ve Issur Chunder Chuckerbutty (1), which came “ 


before a Full Bench of the Calcutta High Court, 1864, in 
which the declaration of the Boand in the Shivagunga case (2) 
to which their Lordships have reférred was accepted ag a 
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correct statement of the Hindu law to which ‘it related 
and was applied to the case before the Full Bench. The 
facts of the case before the Full Bench are not fully*’stated in 
the order of reference to the Full Bench, but they were as 
follows : One Ramdoollub Chuckerbutty died possessed of an 
estate consisting of lands leaving two sons, two daughters and 
his widow, Dhone Mala. The two sons died without issue in 
the lifetime of the widow, and upon their death the widow, 
Dhone Mala, became entitled to the possession of the respect- 
ive estates of the sons, but the defendant in that suit, a stranger, 
and as a trespasser, took possession of the estate more than 
twelve years before the suit, and the widow never obtained pos- 
session. Upon the death of the widow, sons of the daughters, 
who were the reversioners to their uncle’s estate, brought the 
suit for possession, which was before the Full Bench in second 
appeal. The first Appellate Court had dismissed the suit as 
not brought within time, that is, within twelve years from the 
time when the defendant had wrongfully taken posscssion, and 
the question before the Full Bench was whether the suit was 
barred by limitation or whether the reversioners could suc 
upon the death of the widow, Dhone Mala. The Full Bench 
held that the cause of action arose when the defendant had 
taken possession and that the suit was time barred. The 
Full Bench was an exceptionally strong Bench of Judges, who 
had much experience in cases involving considerations of Hindu 
law. Their Lordships will give extracts from the judgments 
which were delivered in the Full Bench, as those judgments 
appear to their Lordships to confirm the declaration as to 
Hindu law which they have quoted from the judgment of the 
Board in the Shivagunga case(2) and to have » direct bearing 
on the appeal before the Board, and are very instructive. 


In delivering his judgment in that Full Bench case, with 
which Seton-Karr, J., concurred, Sir Barnes Peacock, C. J., 
after referring to Sir Lawrence Peel’s judgment already 


mentioned, said : 

“Tt was also held by the Privy Council in the Shivaguxga case (a) that 
in the asabeence of freud or collusion a decision against a widow, 
with regard to her deceased husband's estate, would be binding upon 
the reversionary heirs................... If the female hgir in the present 
case had sued the wrong doer, and without fraud or collusion had failed to make 
out her case to turn him out of possession, the reveralonary heirs would have 
been bound by the decision. Iam assuming that they are not claimipg through 


the female heir.” 
AA AA i es 
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Farther on Sir Barnes Peacock said: 


“It is maid that the reversionary heirs could not sue (for possession) 
during the libetime of the widow, and that therefore they ought not to be barred 
by any adverse holding against the widow at 2 time when they could not sue. 
But whenewe look at the widow as a representative, and see that the reversionary 
heirs are bound by decrees relating to her husband’s estate which are obtained 
against her without fraud or collusion, we are of opinion that they are also 
bound by limitation, by which she, without fraud or collusion, is barred.” 

Jackson, J., in his judgment, said : 

“J entirely concur in the opinion of the Chief Justice that the: plaintiff 
(the reversionary heir) was barred in the present case. . . It has been distinctly 
held by the Privy Council in the Shivagwaga case that a decision fairly arrived at 
without fraud or collusion in the presence of a Hindu widow in possession of 
the estate will bind reverionary heirs. That being so decided, it appears to 
me impossible to escape the conclusion that an adverse possession which barred 
the widow will also bar the heirs, and in that opinion we are fully and strongly 
supported by the decisions of the late Supreme Court in the cases to which his 
‘Lordship the Chief Justice hae referred.” 


Phear, J., in his judgment, said : 

“I too desire to avoid pledging myself to all the illustrations which 
have fallen from the Chief Justice ; but with this exception, I concur entirely 
in the reasoning which he has given in support of his conclusions, and I con- 
vur aleo in the remarks which have been made by Mr. Justice Jackson. I will 
add that it seems to me that when a reversionary (Hindu) heir succeeds to the 
property of his ancestor on the death of an intervening female heir, he takes 
substantially the game proprietary right as she enjoyed, and no more, though 
doubtless ahe was fettered in 2 way that he is not, with regard to the dealings 
with the property, viz, her alienations are often liable to be avoided by him 
when he succeeds to the right of succession.” 


Macpherson, J., in his judgment, said : 

“I siso concur in the proposed answer. But a very great difference 
exists between the case immediately before us and the case in which a mother 
or other Hindu female having an estate similar to that of a childless widow 
has herself alienated property belonging to the estate which she has taken as 
heiress, without sufficient reason for making such alienation. In the latter case, 
the alienation is good as against her, and so far as her own life-interest is con- 
ecerned. ‘Therefore, in fact, no cause of action necessarily arises at all with 
respect to her alienation so long ‘as she live. The cause of action does not 
arise until her death, when the reversioner’s cause of action for the first time 
accrues. in the case before us, the property having newer reached the hands 
of the mother (the Hindu widow) at all, having been throughout held adversely 
to her, the cause of action (of the reversioner) accrued in the mother’s lifetime, 
and therefore a suit to recover possession, by whomsoever it may be brought, is 
barred unless instituted within twelve yeara from’the commencement of the 
adverse possession.” " 


In Aum#Prolall Bose v. Rajoncekani Mitter F 3), the Hecr- 
sion of the Full Bench at Calcutta*’in Nobin Chunder Chucker- 
butty v Issur Chunder Chuckerbuity (1) was cited in argument, 


I, (3868) 9 W R (Civil) 505. 3. LR (1875) 2 TA 113, 
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and Sir Barnes Peacock, in delivering the judgment of the 
Board, affirmed that decision. 

In Jugol Kishore v. Maharajah Jonndro Mohun 
Tagore (4), which was before the Board in 1884, where a 
Hindu widow’s right, title and interest in property had been 
sold in execution of a money decree, the Board, without a sug- 
gestion of dissent from the ruling, said, at page 73, “It was 
held in the Shivagunga case (2) that although a widow has for 
some purpeses only a partial. interest, she has for other pur- 
poses the whole estate vested inher ; and that in a suit against 
a widow in respect of the estate the decision is bindmg upon 
the reversionary heir.” The Board also said: 

“If the suit is simply for a personal claim against the widow, then 
merely the widow’s qualified interest is sold (in executjon of the decree) and the 
reverelonary interest is pot bound by it(the sale). Lf, on the other hand, the cuit la 
against the widow in respect of the estate, or for a cause which is not a mere 
personal cause of action against the widow, then the whole estate passen” 

In Partab Nardin Singh v. Ttilokinath Singh (5), which 
was before the Board in 1884, the Board said, at page 207 : 

“Tt is sufficient for the present purpose to hold that, until she had ap- 
pointed’.another to be owner and representative, the Maharanet’s estate in the 
taluk was soffcient to constitute her the full representative of it in the former 
sult Her estate was at least as large as that of a Hindu widow in her husband’s 
property. What was said by this Board of the widow’s estate in the Shroaguaga 
‘tase is applicable to hers” 

In Hurrinath Chatterji v. Mohunt Mothoor Mohun Go- 
swami (6), which came before the Board in 1893, it was held 
that the-rule in the Shivagunga case (2) to the effect that an 
adverse decree against a Hindu widow binds those claiming in 
succession applies equally to the case of the daughter. It had 
been argued in that case that the adverse title dlleged was 
founded on sonrething which was independent of limitation, 
and that the Limitation Act (XV of 1877) let the reversionary 
heir sue within twelve years from the time when his right to 


possession accrued. With reference to that argument, Lord" 


Watson, at page 188, said : 

“But you must show that the new law gives a right-of Action to a 
reversioner notwithstanding that the widow's right of possession had been ex- 
tinguished by decree.” 

_ Owing to the fact that it did not appear from the judg- 
ment of the Board when Pearimoni, who was the second wife 
of Ramanundun Goswami, had died, beyond the fact that she 
was living when he dred: in 1847 there was somre hesitation in 
referring to that case in the argument of this appeal. Mr. de 
ga. (1863) 9 MI A539. a ‘LR (i884) 111A66. 

5 LR (1884). rx TA 197, 6. LR (289gh.d0-1 A 183. 
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Gruyther has, however, shown from the Appeal Record of 
that case, which is preserved in the Privy Council Office, that 
Pearimonp died in 1855. 

.In Chaudhri Risal Singh v. Bulwant Singh (7), which 
was before the Board in 1915, Chaudhri Risal Singh, alleging 
that he was the reversionary heir of Jagat Prakash Singh, 
brought a suit against Bulwant Singh for possession of immove- 
able property known as the Landhaura estate. [he property 
there claimed had belonged to Raja Raghubir Singh until he 
died childless in 1868. Raghubir Singh left a widow, Rani 
Dharam Kunwar, who bore to him a posthumous son, Jagat 
Prakash Singh, who died in 1870. Rani Dharam Kunwar 
had the authority of her husband to make successive adop- 
tions. In 1877 she adopted to her husband a boy who died 
within three years after he had been adopted, and then she 
adopted another boy, who died in 1885, and in 1890 she adopt- 
ed Bulwant Singh, the defendant to the suit. She continued 
in possession of the property, alleging that her husband Raghu- 
bir Singh had by his will left it to her for her life. After a 
time Rani Dharam Kunwar and Bulwant Singh quarrelled. 
She was claiming a mght to manage the property during her 
life ; he was claiming his full rights as an adopted son. Ths 
result was that, on the 7th January, 1905, Rani Dharam Kun- 
war brought a suit in the Court of the Subordinate Judge of 
Saharanpur against Bulwant Singh, in which she claimed to 
have it declared that she had no power to adopt Bulwant 
Singh and had never validly adopted him, and to have her 
registered deed of adoption, in accordance with which she had 
adopted him, declared void and ineffectual against her. He 
alleged that Rani Dharam Kunwar had power to adopt him, 
and had validly adopted him. The Subordinate Judge} hold- 
ing that Rani Dharam Kunwar was estopped from denying 
that she had validly adopted Bulwant Singh, dismissed her suit. 
She appealed to the High Court at Allahabad, and the High 
Court, also holding that Rani Dharam Kunwar was estopped, 
dismissed her appeal. Thereupon she appealed to His Majesty 
in Council. The Board in that appeal considered the evidence 
in that suit, and having come to the conclusion that Rani Dha- 
ram Kunwar had validly adopted Bulwant Singh and that her 
appeal ‘should be dismissed, advised His Majesty accordingly. 


In the judgment the Board, at page 178, said : 
“There can be no-doubt in thelr Lordships’ opinion that, Rani Dharam 
Kunwar in her suit against Bulwant Singh did, notwithstanding the personal 
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estoppel under which she laboured, represent the estate on the qnestion of fact 
as to whether Bulwant Singh had or had not been validly adopted, and that 
she represented the estate within the meaning of the rule in Katana Natchiar 
v. Rajah of Shiwagunga (2). The principle of law to be applied in mich 
cases was, their Lordships consider, correctly summarized by Banerji, J. in his 
judgment in this case, thus: ‘Where the estate of a deceased Hindu has 
vested in a female heir, 2 decree fairly and properly obtained against her in 
regard to the estate is, in the absence of fraud or colludon, binding on the 
reversionary heir” It cannot be maid that there had not been a fair trial by 
the Board in 1912 of the right in the suit of Rani Dharam Kunwar against 
Bulwant Singh. The right in that suit was his right to the estate as a son 
validly adopted to Raja Raghubir Singh.” 

Upon the other side it was asserted the principle of the Shiva- 
gunga case might have been applied and had not been applied 
in the case of Runchordass Vandrawandas v. Parvathibai K8) 
which came before the Board in 1899. ‘The suit in that case 
was brought on the 21st December, 1888, against Vandrawan- 
das and the Advocate-General of Bombay by Cursondas 
Govindjee as the heir-at-law of Kallianji Sewji, who had died 
on the 6th January, 1869, leaving two widows—Cooverbai, 
who died in 1871, and Nenavahoo, who died in 1888. Kallianji 
Sewji had made a will, which was proved on the 2nd March, 
1869, by three executors, who were trustees, of whom the first 
defendant to the suit was at the date of the suit the sole sur- 
vivor. The three trustees were appointed by the testator as 
trustees for dharam.. that is, to make gifts for charitable or 
religious purposes. The will contained the following clause : 
“ As to the estates which have been given by me to my wives, 
they are to enjoy the rent of the said estates during their 
natural lives, and on the death of my wives the said estates tre 
to revert to my dharam, and whatsoever income may be deriv- 
able from the said estates is to be expended for my dharam.” 
The main question in the suit was whether the gift for charita- 
ble or religious purposes was void for vagueness and uncer- 
tainty, and the High Court at Bombay and the Board in appeal 
held that it was void and that the trustees took no interest 
under the will. The suit was brought after the death of 
Nenavahoo. 


It appears to their Lordships that part of the property 
claimed by the reversioner had been property of the respective 
widows as their strifhan, as to which there wag some question 
as to the “ rights of the hejr”’ and that other parts of the pro- 
perty claimed was property which had been in thespossession 
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of the widows, to which the reversionary heir, the plaintiff, in ES 
the ordinary course, was clearly entitled, and that the Board  Vaithialinga 
was considering how an account, which the Courts below had s aes 
ordered to be prepared, should be worded so as to show those Srirangath 
two classes of property. be 
The defence of limitation was raised, but the Board held Sir John 
that it did not apply, saying >. nee 
“Tt is not necessary to consider what might be the case if the widows or 
the survivor of them were suing, as the plaintiff does not derive his right from 
or through them, and the extinguishment of their right would not extinguish 
his.” 
It has been maintained that the Board was not intending 
to discredit the rule in the Shivagunga case (2). What the 
Board was considering was the wording of an account which 
the Appellate Court and the First Court had ordered to be 
prepared. The judgment of the Board was delivered by Sir 
Richard Couch in 1899, who in 1893 had delivered the judg- 
ment of the Board in Hurrinath Chatterji v. Mohunt Mothoor 
Mohun Goswami (6) which expressly approved of and applied 
as sound Hindu Law the rule in the Shivegunga case '(2). 
What was said by the Board in 1899 at the conclusion of the 
judgment makes it plain what the Board was considering. It 
is there said +. 
“The decree of the First Court, dated the a7th July, 1896, should not 
have been varied as it has been. It is for an account of the moveable property 
left, by Cooverbai and Nenavahoo at the time of their deaths distinguishing be- 
tween mach of it as was their sridkaw and ‘as such’ formed part of the estate 
of the testator. ‘As such’ appears to be an error for ‘sach as. With this 
alteration their Lordships think the decree will be right.” 
As ‘altered by the Board the account which was to be 
taken was an account of the moveable property left by Coover- 
bai and Nenavahoo, the widows of the said testator respective” 
ly at the time of their deaths distinguishing between such of 
the said property as was the stridham of the said Cooverbai 


and Nenavahoo and such as formed part of the estate of the 
said testator. 


It does not appear to their Lordships how the rule in 
the Shivagunga case (2) could have been applied in the 
case then before the Board. What the Board, at the stage 
of the suit which was then before the Board, the Board having * 
decided agaénst the trust to the trustees, was considering was 
what was the account which was to be taken, and the Board 
directed that the account should separately show what had 
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been the stridhan of the widows, and what was the property to 
which the heir might ordinarily be entitled. Their Lordships 
are unable to see what was the estate, within the meaning of 
the Shivegunga case (2), which the widows had represented, 
or to what the rule in the Shivagunga case (2) could have 
been applied. The title of the trustees to the property Ue- 
vised or bequeathed to them for charitable or religious pur- 
poses by Kallianji Sewji was.not questioned until the survivor vf 
the two widows died in 1888, and that property had never 
been represented by the widows or either of them. “lt had 
been in the exclusive possession of the trustees under the will 
of Kallianji Sewji from 1869 until the Court in the suit which 
was: brought on the 21st December, 1888, after the death ot 
the last surviving widow, had decided that the gift for charita- 
ble or religious purposes was void. 


The result of the case to which their Lordships have re- 
ferred shows, in their opinion, that the Board has invariably 
applied the rules of the Shivagunga case (2) as sound Hindu 
Law where that rule was applicable. 


It also appears to their Lordships that the suit is barred 
by limitation. © The plaintiffs could not be entitled to a decree 
for possession without displacing the adoption of 1862 of 
Adagusundara by Chokkammal. It was held by the Board 
in Jagadamba Chowdhrani v. Dakhina Mohun (9) thac 
Art. 129 of the Second Schedule of Act IX of 1871 relates to 
all suits in which the plaintiff cannot succeed without displacing 
an apparent adoption by virtue of which the defendant is sn 
possession. hat article prescribed twelve years .as the 
period of time within which a suit “to establish or set aside 
«an adopfion” might be brought, and that such period of 
twelve years should begin to run from “ the date of the adop- 
tion, or (at the option of the plaintiff) from the date of the 
adoptive father’s death. ” , 


Act IX of 1871 did not give to a reversioncr whose right 
to sue for possession accrued upon the death of a Hindu widow 
any further time than the twelve years given by Art. 129 to any 
plaintif. That Act was in force until the 19th July, 1877, 


*avhen Act XV of 1877, fhe Indian Limitation Aet, 1877, came 


into force, and by Art. 148 of the Second Schedule of Act XV 
af 1877 a Hindu entitled te the possession of immoveable 
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propertyson the death of a Hindu female might bring his suit 
for possession within twelve years from the time when. the 
female dies. In the present case the period of limitation 
allowed by Art. 129 of Act IX of 1871 expired in 1874. 


The person who at the date of the adoption in 1862 was 
entitled to sue to set aside the adoption must have been a re- 
versioner to Arunachala, and looking at the pedigrees he must 
have been either Kalianasundara or Chokkappa, and it has not 
been pleaded or otherwise alleged that they were at the time 
of the adoption under the age of 18 years so-as to entitle them 
to an extension of the period allowable to a minor under. S. 7, 
Act IX of 1871, to bring a suit. It is obvious, looking at the 
facts and dates in the present case, that Kalianasundara. and 
Chokkappa must have arrived at full age long before Act IX 
of 1871 expired.and that that Act applied. 


In the present suit the Subordinate Judge found that the 
question as to.the adoption of Arunachala was res judicata, but 
Sir John Wallis, C. J., and Mr. Justice Burn, in the appeal to 
the High Court, decided that the principle ef res judicata did 
not apply. On that subject their Lordships do not consider 
it necessary to express an opinion. 


It has been arranged by the parties through their respect- 
ive Counsel and their respective solicitors in the best interests 
of their clients that the plaintiffs’ appeal, No. 124 of 1923, and 
the first defendant’s appeal, No. 128 of 1923, which relates 
to the village of Enkan, should be dismissed, and that there 
should be no order as to costs in either of these appeals fn 
which other respondents have not appeared. Ít has also. been 


arranged by the parties through their respective Counsel and . 


their respective solicitors in the best interests of their chents 
that the plaintiffs’ appeal, No. 125 of 1923, should be dismiss- 
ed without costs on either stde, the plaintiffs having admitted 
that the late husband of the first defendant was not ‘disqualified 
from inheriting along with the plaintiffs. Except as above 
arranged by the parties it appears to their Lordships that all 
the appeals should be dismissed with costs, and their Lord 
ships will so accordingly humbly advise Hhis Majesty. 


Since the hearing of these appeals some of the parties, 
their Lordships understand, havg entered. into compromises: 
Or production of the proper evidence, effect to these. com- 
promises will be given in the Order in Council confirming this 
report, ae? nN 
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Solicitors for Vaithialinga Mudaliar ande others : 
T. L. Wilson and Co. 


Solicitors for Srirangath Anni and others: Chapman. 
Walker and Shephard. 


Solicitor for Somasundaram Chettiar and A. Rangasami 
Chettiar : D, Grant. 


A. de M. A peek dismissed. 


IN THE HIGH Cae OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice KRISHNAN. 


Donepudi Narasayya and another. . . Petitioners* ( Petitioners) 
i v. 
Chiguluri Venkiah and others ... Respondents (Counter- 
petitioners 1 to 16 and 18 to 
22, 24 and 26, 27, 29 to 46). 
Criminal Procedure Cede, S. 145—Proceedings under—Droppting ef, after 
preliminary order—Jaurisdtction of Magistrate—O ppertunity te petitionem te 
prove likelihood ef a breach of the peace—Omission to give—Effect—Mency in 
Court deposit representing sale proceeds of crops om property attached pending 
pra deedings—Order proper as te—Order directing payment of same to either 
party—Validity. 
Proceedings under $. 145 of the Code of Criminal Procedure are not taken 
in the interests of private parties but for the preservation of the public peace, 
and if the Magistrate is satisfied that the likelihood of the breach of the peace 
either did not exist or that it has ceased to exist, it is the proper duty of the 


Magistrate to drop proceedings under the section and withdraw from interfering 
with the rights of parties in the property. 


On an application made under S. 145, Criminal Procedure ae the Magis- 
trate passed a preliminary order under the section and directed the parties to 
attend his Court and to file written statements of their respective claims as 
regards the possemmon of the subject-matter in dispute. At a subsequent stage, 
however, the Magistrate became satisfied that there was ao likelihood of a 
breach of the peace, and he dropped the proceedings, and passed no orders 
under the section regarding possession of the property. 

Held, that the Magistrate was perfectly entitled to drop the proceedings, 
and that his action in doing so could not be objected to on the ground that he 
gave no opportunity to the petitioner to show by evidence that thtre was a 
likelihood of the breach of the peace. 

Pending proceedings under 8. 145, Criminal Procedure Code, the property 
in dispute was put under attachment and the crops were sold and certain moneys 
realised were deposited in Court. The Magistrate; who dropped the proceed- 
ings under the section on thy ground that there was no lilelihood of a breach 
of the peace, however, passed an order directing the depositeto be given over 
in the main to the counter-petitioner, 

Held, thet the Magistrate had no jurisdiction to order the payment of the 
money, deposited to the counter-petitioner. 


*Cr RC No. 681 of 1984 (Cr R P No. 573 of 1924). zand April, 1925. 
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The propet order to be made in such a case is to direct the money to be 
kept in deposit in Court till one or other of the parties produces a decree of 
a Civil Court to show his right to that money. On the production of sich a 
decree the money will be paid to the party entitled to it. 


Petition under-Ss. 435 and 439 of, the Code of Crimiral 
Procedure, 1898, praying the High Court to revise the order, 
dated 7th-June, 1924, of the Court of the Sub-divisional 
Magistrate of Masulipatam in Mis. Case No. 16 of 1923. 

V. L. Etheraj and K. Venkatarama Raju for petitioners. 

The Public Prosecutor (J. C. Adam) for the Crown. 

The Court made the following 


ORDER :—This is an application to revise certain pro- 
ceedings passed by the Sub-divisional Magistrate, Masulipa- 
tam, in connection with an application filed by the petitioner 
asking the Magistrate to take action under S. 145 of the 
Criminal Procedure Code. The Magistrate stating that ke 
was satisfied that there was a dispute likely to cause a breach of 
the peace passed a preliminary order under S. 145 and directed 
the parties to attend his Court and to file written staternents 
of their respective claims as regards the possession of the 
subject-matter in dispute. At a subsequent stage, the Magis: 
trate became satisfied that there was no likelihood of a breach 
of the peace and he, therefore, dropped the proceedings and 
passed no orders under S. 145 regarding possession of the 
property. 

The first point taken before me in revision is that the 


Magistrate was not entitled to drop proceedings without giving | 


an opportuhity to the petitioner to show by evidence that there 
was a likelihood of the breach of the peace and the Magis- 
trate’s conclusion that there was no likelihood of the breach 
of the peace from information received was incorrect. It is 
“contended that, without an opportunity being given to the 
parties to show the existence of the likelihood of the breach of 
peace, a Magistrate;who has started proceedings under S. 145, 
Criminal Procedure Code, cannot cancel or drop them. , This 
does not seem to me to be the law at all, for, as pointed out in 
Manindra Chandra Nandi v. Barada Kanta Chowdhry (1), 
where this very question was raised and censidered, “a party to 
a proceeding uħder S. 145 is not in the position of a plaintiff in 
a civil suit who has set the Court fi motion and has a right to 


require a decision upon the questions raised by him. If a 
e 
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Magistrate either refuses to make an order under*sub-section 
(1) of S. 145, or, having made such an order, subsequently 
cancels it on the ground that a dispute does not exist likely to 
cause a breach of the peace, no private person has any status 
to contest the propriety of his refusal to make an enquiry into 
the question of possession.” It must be borne in mind that 
proceedings under S. 145 are not taken in the interests ot 
private parties but for the preservation of the public peace and 
if the Magistrate is satisfied that the likelihood of the breach 
of the peace either did not exist or that it has ceased to exist, 


it is the proper duty of the Magistrate to drop proceedings 


under $. 145 and withdraw from interfering with the rights 
of parties in the property. The case in Manindra Chandra 
Nandi-y. Barada Kanta Chowdhry (1) in which this very ques- 
tion was raised and decided by a Bench of that Court. 
Calcutta High Courtis against the contention now raised 
by the petitioner. That ruling has been followed in this 
Court by Spencer, J. in Suryanarayana v. Rajah Ankineed 
Prasad (2) and I am prepared to take the same 
view. 1 do not thinkit is open to a party to come 
up here and say that the Magistrate had no business to drop 
proceedings on the ground that there was no likelihood of a 
breach of the peace without giving him an opportunity to 
show that there was such a likelihood. It is the Magistrate s 
duty to be satisfied that there is no breach of peace:zin 
his district. If he is so satisfied, it is not for a private party 
to object. Clause (5) of S. 145 provides for a special case 
where as the Magistrate is proceeding with the trial of the 
question of possession, the parties to the proceedings or even 
other persons who are interested are given the right to show 
that no dispute likely to cause a breach of the peace exists or has 
existed. The existence of this clause does not take away the 
power of the Magistrate himself to drop proceedings if he is 
satisfied that there is no further likelihood of the breach of the 
peace. The first objection therefore fails. 

The main point in the case however is as regards the 
order passed by the Magistrate about the deposit in 
Court. While the proceedings were going.on in his Court 
the property seems “to have been put under attachment and 
the crops seem to have begn sold and certain moneys realised 
were deposited in Court. The Magistrate has passed an 
order directing the deposit to be given over in the main to the 


I, (1902) Į L R 30 C r1, a, (1924) ILR 47 M 713:46 ML J 565. 
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counter-petitioner excepting a small sum of Rs. 5-8-0 to be 
paid to the petitioner before me on proving his title. On 
this pointtit has been contended before me that, having dropped 
the proceedings under S. 145, the Magistrate is functus officio 
and has no jurisdiction to pass any further orders in the case. 
That contention is supported by two decided cases in this 
Court__Chenga Reddi v. Ramaswami Goundan(3)and Natesa 
Natcken v. Raghavachariar (4). On the contrary, there is 
a case in Mahalakshmi v. Subbarayadu (5) which has b:en 
followed in Suryanarayana v. Rajah Ankinreed Prasad (2), 
which says that a Magistrate may pass orders directing that 
the income or profits obtained by sale of the crops on the land 
should be given over to-the person who raised the crops or 
from whose possession the property was taken. As pointec 
out in Chenga Reddi v. Ramaswami Goundan (3) and Natesa 
Naicken v. Raghavacheriar (4) it is this very point that is in 
dispute in a proceeding under S. 145, as to who 
was in possession of the land, and, if the Magis- 
trate is not going to make an enquiry to find ouc 
who was in such possession on the ground that there is 
no further likelihood of the breach of the peace and drops 
proceedings, it seems to me to be hardly correct for him to say 
that the sale proceeds of the crops should be handed over to 
the person who raised the crops. That means the 
Magistrate has to come to a conclusion as regards the very 
question that he is not going to consider. [am inclined to 
follow the rulings in Chenga Reddi yv Ramaswagni Goundan( 3) 
and Natesa Natcken v Raghavachanriar (4) in preference to that 
in Mahaldkshmi v. Subbarayadu (5). I notice that in Maha. 
lakshmi v. Subbarayadu (5) the counter-petitioners 
were not represented and the order was in favour of the peti- 
tioner who apparently made out the crops had been taken 
from him. The Magistrate had directed that the money 
should be kept in deposit to enable the party entitled to it to get 
a decree of a Civil Court to show his title. It seems to me 
that that was the proper order in the case. [ think itis not 
right for the Magistrate after having dropped the proceedings 
to make any further orders. He must leave the parties to 
settle their ‘rights. in the manner they think best to do, in the 
meanwhile ho#ding his hands. In this case, therefore, I set 


, aside the order of the Magistrate directing payment of' the 


2. (1924) 1 L R47 M713: 46M L J 565. 3 06Cigt4) 1 LW 1032, 9 
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Nerasayya money deposited to the counter-petitioner. The money wu 
Venkiah, be kept in deposit in Court till one or other of the parties pro- 
duces a decree of a Civil Court to show his right to that money, 
and, on the production of such a decree the money will be paid 
to the party entitled to it. 
With this variation the petition must be dismissed. 


A. S. V. | Petition Wismissed. 


IN THE HIGH Court or JUDICATURE AT MADRAS 
PRESENT : Mk. JUSTICE PHILLIPS. 


Kuppuswami Mudaliar ... Appehani” (Plaintif y 
L. 
Chockalinga Mudaliar =... Respondent (Defendant). 
Kuppuswam! Limitation Act, Art. 149—Applicalrlitp—Suit fer possession—Title and 
Mudaliar possessory title, 
- Chockalinga A sult by a plaintiff for recovering possession of land alleging title by pur- 


Mnudaltar. chas and that the defendant dispossessed his vendor falls under Art. 142 
Limitation Act. There is nothing in Art. 142 to show, that it applies only to 
suits based on posecssory title and not to mits for 
possession based on title. 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of East Tanjore at Mayavaram 
in A. S. No. 65 of 1921 preferred against the decree of the 
Court of the Principal District Munsif of Tiruvalur in O. S. 
No. 365 of 1917. 

C. Narasimhachariar and N. Sundaresa Aiyar for 
appellant. . 

$. Varadachariar for respondent. 
The Court delivered the following | . 
JUDGMENT +The facts of this case are stated in the 
. Lower ‘Appellate Court’s judgment. Both the Lower Courts 
have dismissed the suit as being barred by limitation applying 
Art. 142. There were three items of property in the suite 
and although an appeal is preferred as regards all the three 
it is not now pressed as regards the third item, as admittedly 
the suit is barred by-O. 21, R. 63, so far as that item is con- 
cerned. As regards the other two items the appellant's cvn- 
tention is that Art. 144 and not Art. 142 is applicable to this 
e case. It is not disputed that if Art. 142 is applicable, Art 144 
cannot be invoked, as*it is merely a residuary Article. The 
argument is that Art. 142 has no application to suits for posses- 
sion based on title, but that it refers only to suits based on pos - 


. "S, A. No 1701 of 1gaa. ane 17th July, 1925. 
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possession and is dispossessed, it is open to him to sue under 
Art. 142, because he was in possession, for the restoration of 


that possession ; but he need not do that, but may bring his ` 


suit under Art. 144 basing his claim on title as opposed io 
possessory title. There is nothing in the Article itself to sup- 
port this contention, nor does the point appear to have been 
considered in any of the cases cited before me, or decided one 
way or the other. The argument seems to be put forward in 
order to get rid of the applicability of Art. 142. As against 
this argument I may refer to three cases decided by the Privy 
Council, namely : Mohima Chunder Mozoomdar yv. Mokesh 
Chunder Neoght (1) ; Mahammad Amanulla Khan v. Badan 
Singh(2)and Dharani Kania Lahiri v Gabar Ali Khan(3) .It is 
clear that all these three suits were based on ttle and alttough 
an argument has been attempted to show that the title set up: 
was a mere possessory title, I do not think it can be sustaincd, 
more especially ag regards the case reported in Mahammad 
Amamulla Khan v Sader Singh (2). These three cases were held 
to be governed by Art. 142, and consequently if we accept the 
contention now put forward, it necessarily involves the conclu- 
sion that these three cases have been wrongly decided. Reliance 
is placed on other cases decided by the Privy Council in support 
of the argument put forward by the appellant: Secretary of 
State for India v. Chellikani Rama Rao (4) ; Kuthali Mutha- 
var v. Kunharankutty (5); Kumar Basantad Kumar Roy v. he 
Secretary of State for India in Council(6)and Radha Gobind 
Roy Saheb v. Imglis (7). In Secretary of State for India v 

Chellikani Rama Rao (4) the plaintiff was a person who claim- 
ed by regson of adverse possession. There was no sugg :stion 
that he had ever been dispossessed and therefore it was clearly 
not a suit under Art. 142. In Kuthali Muthavar v. Runhkaran-» 
kutty (5) the plaintiff established his title to the land and also 
acts of possession, and against that the defendant set up other 
acts of possession which were not held to constitute adverse 
possession against the plaintif. The question of disposses- 
sion does not seem to have been considered at all and cherefore 
I cannot consider that the case is an authority for the corten- 
tion put forward. In Kumar Basantia Kumar Roy v. The Secre- 


tary of State for India in Council(6)and Radha Gobind Roy” 
GASERA a ee WA 


1. (1888) ÎL R16 C 473 (PC) 2 (189) I LR 17C 137 (PC). 
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Saheb v. Inglis (7) there was no question whatever" of dis- 
possession and consequently Art. 142 would not apply. In 
none of these cases is any reference made to the thrt- cases 
first mentioned clearly because the facts are quite diftgrent. 


‘The case in Mohima Chunder Mozoomdar v Mokesh Chunder 


Neogh? (1) seems to me to be directly applicable 
here. In Vasudeo Atmaram Joshi v. Eknath Balkrishna 
Thite (8) there is an obiter dictum of Heaton, J., which 18 
approved by a single Judge of this Court in Peria Jeeyangar- 
swami v. Esoof Sahib (9). It is as follows :— 


“Tt was indeed urged that it is a general principle that any one suing 
in ejectment must prove possession within twelve years and the authorities seem 
to bear out that contention: but the reason for this is that possession is com- 
monly the effective amertion of title which is relied on and the cases accordingly 
deal with thet particular kind of assertion of title. But it is not the only one ; 
there is another which in some cases is equally good ; and that is an assertion 
of title made in Court and established by a decree........ (such title) is good 
against them also and entitles to posession whether the title-claimant has or 
has not been in possession within twelve yeare ” 

This exception to the general rule does not appeac to be 
applicable to the facts of the present case. We find, more- 
over, another remark in the same judgment -_ 

“I do not think that Art 142 has any application to claims which 


neither in terme nor in substance are claims to possession, made necessary by 
1eason of dispossession or discontinuance of possession.” 


This judgment of Heaton, J. has given rise to the argu- 
ment that in the present suit there was no dispossession of the 
plaintiff. It is not disputed that there was dispossession JE 
his predecessor-in-title, nor is it disputed that plaintiff can have 
no better rights than his vendor. If there had been nv dis- 
possession by the defendant, that is to say, if defendant had 


"not tome into possession by dispossessing the plaintiff's venior 


or some other person, the plaintiff would have no cause of action 
against the defendant, for defendant would not be in posses- 
sion if he had never dispossessed anybody, for there 18 
no suggestion that defendant merely occupied the propzity 
when vacant. It is admitted in the plaint that he did cone 
into unjust possession by dispossessing Vythialingam, plaintiff's 
vendor, and in the plaint itself the cause of action.is said to 
have arisen on the 11th of July, 1905, the date onewhich the 
defendant unjustly took possession in pursuance*of an sider 
of Court. The suit is clearly based on this dispossession and 
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the Article applicable is Art. 142. That being so, the bur- 
den is on the plaintiff to prove that he was in possession within 
twelve years of the suit. Both the Lower Courts have found 


that he has not proved this, and this finding is not attacked 


here. 
On that finding this second appeal must fail and is 
dismissed with costs. 


Es Ve | Appeal dismissed. 


wW 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE SPENCER AND MR. JUSTICE 
MADHAVAN Nair. 
P. V. Veeranan Ambalam <.. Petsioner* (Defendant) 


U. 

Ayyachi Ambalam ... Respondent (Plaintiff). 

Indian Comtract Act, Ss. 40 and 65—Chit fund—Wagering agreement— 
Suzi for recovering subscriptions paid—lf lies—Agreement to repay subscriptions 
—If severable from rest ef agreement. 

A chit fund consisted of soo subscribers, each subscribing Rs. a per mensem, 
At the end of each month a chit was drawn by lot ahd the winner was paid 
Rs, roo and thereafter his connection with the chit fund ceased altogether. The 
drawings were to go on for so months when the chit fund would be wound up, 
the stakeholder paying back to the subscribers who had won no prize the total 
amount subscribed by each of them. After subscribing for 48 instalments, one 
of the subacriberm sued the stakeholder for the amounts subscribed by him 
together with interest. Held, (1) the transaction was a lottery and the agree- 
„ment between the promoter add subscribers constituted a wagering agreement 
within the meaning of S. 30, Indian Contract Act. Shaumuga Mudah v. 
Kumarasvami Mudali, a1 L W 403 dimented from ; In re Duraissoami Mudaliar 
and anthir, 1 Wear 251; Richards v. Starch. USI) 1 KB 296; 27 LT R49 
followed; Kamakshs Achart v. Apfavu Pillar, (1863) 1 MH CR 448; Fars- 
devan Namiudri v. Masood, (1898) I L R 22 M 312 distinguished ; 
(2) the agreement to repay the subscriptions was not severable from the prize 
arrangements and therefore could not be made the basia of a suit; and (3) nor 
could the plaintiff invoke the aid of S. 65, Indian Contract Act, as the agree- 
ment was void for illegality from its very inception and it was not a case of 
the agrtement becoming void or being discovered to be void. Opinion of 
Odgers, J. in Nagappa Pillai v. Arunachalam Chatty, (1924) 47 M L J 876 
followed. 


Petition under S. 25 of Act IX of 1887 praying the High 


Court to sevige the decree of the Court of the District Munsif « 


of Melur, dated 12th March, 1923, in S. C. S. No. 1281 of 
1922. | r 

A N. Krishna Atyangar for petitioner. 

K. V. Srinivasa Aiyar for respondent. . 


tC R P No, 644 of 1933. agrd September, 1925, 
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The Court delivered the following ` ° 


JUDGMENTS Spencer, J. __Two questions have been 
argucd in this Civil Revision Petition. The first is whethe: 


the chit transaction, in which the petitioner was the promoter 


and the respondent was a subscriber, partook of the character 
of a lottery or consisted of wagering agreements between the 
subscribers and the promoter. The second is whether the 
respondent is entitled to recover the money which he subscribed 
either upon the terms of the contract between him and the 
petitioner, or by reason of the obligation cast by S. 6s, Indian 
Contract Act, upon persons who have received any advantage, 
of restoring it upon an agreement or contract becoming void 
or being discovered to be void. 

The mere fact that the order in which members of'a 
Mutual Benefit Society take their benefits is determined by the 
drawing of lots does not constitute the transaction a lottery 
[vide Wallingford v. Mutual Society (1). 

In the particular form of chit transaction that is before 
us, 500 persons undertook each to subscribe two rupees-at each 
instalment and there were to be 50 drawings at each of which 
the winner was to get Rs. 100 and walk out without any 
liability to subscribe for any subsequent instalments. In other 
words, the promoter laid odds of 98.to 2 at the first drawing 
against any particular subscriber drawing the winning ticket. 
At the second drawing he laid odds of 96 to 4 with each of 
the remaining 499 subscribers, and so on till 50 drawings had 
taken place and 50 subscribers had drawn the prize of Rs. roo. 

The promoter was secure against loss as he got two rupees 
from each of the 500 subscribers for the first instalment and 


he paid out only Rs. 100 to the winner. After the soth 


drawing those who had not drawn a prize were entitled to get 
their money back without interest. The promoter was able 
to pay the prizes to those who drew the winning numbers out 
of the subscriptions paid into his hands by the others, and 
he recouped himself from loss at the end by putting the money 
left in his hands from each instalment of subscriptions out to 
usury and pocketing the interest The chance of ‘getting a 


| prize of Rs. 100 for a payment of two rupees at che first draw- 


ing, four rupees at the Second and six rupees at the “third and 
so on, free from any further liability to the winner, was the 
bait for attracting investors. ° The adventitious character of 


the gains also had the effect of making the whole transaction | 


Jr (1880) § A Ç 685, 
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a lottery and the agreements between the promoter and the 
subscribers wagering agreements within the meaning of S. 30, 
Contract Act. All who took part in what the law regards 
as an unlawful transaction were in pari delicto, and no partici- 
pator’in it can invoke the help of the law for enforcing his 
claims to recover any money entrusted to any person to abide 
the result of the drawings, even though the return of sums 
subscribed by those who were not lucky enough to draw winning 
tickets was one of the conditions of the transaction. I agree 
with the opinion of Odgers, J. in Nagappa Pillai v. Aruna- 
chalam Chetty (2) that the agreement to repay the subscrip- 
tions in a case like this is not severable from the prize 
arrangement. Neither can a subscriber invoke S. 6¢ of the 
Contract Act, for the agreement in this case did not become 
void nor was it discovered to be void but it was void for illegal- 
ity from its inception [see Indian Contract and Specific Relief 
Acts by Pollock and Mulla, 4th Edition, pp. 365-368] ; and 
the object of the subscription, which was the formation of an 
association for conducting an unlawful system of lottery has 
been accomplished. When money has been paid under an 
illegal contract which has been partially carried into effect, it 
cannot be recovered back [vide Kearley v. Thomson (3) ]. 


The respondent’s vakil relied upon Shanmuga Mudali v. 
Kumaraswami Mudali (4), which, with due respect, I feel 
difficulty in regarding as a decision based on sound principles 
That case and the one before us possess the common feature 
that the prize winners in the first 50 drawings were not bound 
to subscribe to instalments after they had won a prize. ‘The 
significance of this feature in a chit transaction, which makes ft 
a gamble, has been missed by the learned Judges. In Yn ze 


Duraiswami Mudali and another (5) there was a simila: * 


feature in a chit transaction and it was observed by Collins, C.J 
and Shepherd, J. : “ This is clearly a lottery, for it depends en- 
tirely qn the drawing of lots whether or not the prize of 
Rs. 100 falls to any given subscriber. As the prize-winner 
thereafter ceases to be a subscriber to the fund, it must neces- 
sarily follow that the rest out of whose subscriptions the prize 
has been paid and who continue to be subscribers, are the 
losers.” “In Shanmuga Mudali v. Kumaraswami Mudali (4) 


Venkatasubb&i Rao, J. expresses an opinion that the fact that 
han ar ry tr i hr 
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the money for the prizes really comes out of the 
interest on the capital fund contributed differentiates 
this case from other cases of lotteries. Me sav. 
at p. 409 : “ What the 449 members lose is the interest upon 
their money and what the first 49 members gain is a portion 
of the interest thus lost by the other subscribers.” But in 
Richards v. Starck (6) it was held that the loss of interest upon 
a subscriber’s subscription was a sufficient loss to make a con- 
tract resting on a future event of an uncertain nature a gam- 
ing or wagering contract. In the present chit transaction, out 
of 500 subscribers there were 450 losers of interest on their 
money deposited with the promoter. The remaining f0 
made a gain, the amount of which varied according to an order 
determined by the drawing of lots, which thus depended not 
on skill but on pure chance. 

It is true, as Ramesam, J. observes, that the Criminal 
Law by 5. 294-A, Indian Penal Code, only makes punishable 
the keeping of an office for holding a lottery and the publication 
of proposals for drawing a lottery. The Civil Law however 
goes further and prevents obligations arising out of lotteries 
being enforced in a Court of Law, whether the lottery is held 
in an office to which the public have access or in a private place 
to which admission is not to be had for the mere asking. [The 
learned Judges were evidently much influenced in their deci- 
sion by the case of Wallingford v. Mutual Society (1). That 
was a case of legitimate business free from speculation in 
which there were no losers and no one gained an unearned sum 
of money by the chance of drawing lots. The same may be 
said of the kuri chit dealt with in Vasudevan Nambudn v 


Mammad (7). 
The Civil Revision Petition 1 is allowed with costs and the 
plaintiff's suit is dismissed. . 


Plaintiff and defendant will each bear their own costs 1 
the trial of the Small Cause Suit in the District Munsif’s Court. 

Madhavan Nair, J. : | have had the advantage of reau- 
ing my learned brother’s judgment with which I agree. The 
suit which has given rise to this Civil Revision Petition was 
instituted by the respondent for the recovery of a sum of 
Rs. 119-13-5, being thg principal and interest due to him on 
account of the 48 instalments of subscriptions pati by him to a 
chit fund conducted by the etitioner. The chit fund. ron- 
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sisted of 500 subscribers, each subscribing Rs. 2 per mensem. 
` At the end of each month, a chit was drawn by lot and the 


winner was paid Rs. 100. 


Thereafter his connection with the 


chit fund ceased altogether and he was not under any obliga- 
tion td continue his subscriptions. 
the fund, the drawings would thus go on for 
50 months when the chit fund would be wound up, ths 
stakeholder paying back to the remaining subscribers the tota! 
amount subscribed by each of them. The respondent, a non- 
prize-winner, aften subscribing for 48 instalments asked the 
petitioner, the.stakeholder, to return to him with interest the 


money he had subscribed. 


According to the rules of 


The petitioner refusing to refund 


the amount contended that the chit fund was a lottery and tht 
a suit was not maintainable to recover the amount: The 
learned District Munsif holding that the chit in question Is not 
a lottery so far as non-prize-winners like the plaintiff are con- 
cerned, gave him a decree for the amount claimed. 


It is argued tor the petitioner that the transaction set 


forth above constitutes 


“agreements by way'of wager ” be- 


tween the stakeholder and the subscribers and, as such, is 
void both on principle and on the authority of the decisions pt 
this Court and that, therefore, the decree of the Lower Court 


should be set aside.” 
was held by Phillips, J., 


In Sunkunnt v. Ikkora Kirtti (8) it 
that a “ kuri” conducted on similar 


lines is a lottery and that the plaintiff's suit to recover the 


money paid is not maintainable. 


This decision was followed 


by Krishnan and Odgers, JJ. in Nagappa Pillai v. Arunachalam 
Chetiy (2), though the learned Judges differed on the ques- 
tion whether it was possible to hold that the agreement to re- 
pay the subscriptions at the end of the period was saverable 


from the arrangement to give the prize. 


In Shanmuga ` 


Mudali v. Kumaraswami Mudalt (4) Ramesam and_Venkata- 
*subba Rao, JJ., did not follow these decisions,’ their opinion 
being mainly influenced by a decision of the House of Lords 


in Wallingford v. Mutual Soctety, (1). 


It may be stated that 


the chit fund in all those cases was conducted in the same man- 


ner as in the present case, the successful drawer of the ticket 


having nothing: to do with the chit fund after drawing his 
prize. 


an' 


In the ifn of these decisions and of what is meant >y 
‘agreement by way of wager,” we have to determine whc- 


2. (1934) 47 ML J 876. 


eee e 


r. (1880) 5 A C 685. 
4a (19a5) ar L W go3: TL R48 M 661. 
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ther the present case has been rightly decided by the learned 
District Munsif. 

The Indian Contract Act does not contain any definition 
ol a “ wagering contract.” S. 30 states that agreements by 
way of wager are void. In Thacker v. Hardy (9) Cotton, L. J. 
said : “The essence of gaming and wagering is that one party 
is to win and the other to lose upon a future event, which at the 
time of the contract is of an uncertain nature__that is to say, 
if the event turns one way Æ will lose, but if it turns out the 
other way B will win.” In Subramania Pattar v. Kiradadasan 
alias Thirumalapad Avergal (10) it was pointed out that in a 
chit fund transaction the contracting parties are the stake- 
holder on the one side and each of the subscribers on the other 
side and there are as many separate contracts as there are 
subscribers. On analysis it will be found that the contract 
of the stakeholder with the subscribers in the present case par- 
takes of the nature of a wagering contract. As pointed out 
in my learned brother’s judgment, “ The promoter laid odds 
of 98 to 2 at the first drawing against any particular subscril- 
er drawing the winning ticket. At the second drawing he laid 
odds of 96 to 4 with each of the remaining 499 subscribers 
and so on till 50 drawings had taken place and ṣo subscribers 
had drawn the prize of Rs. 100.” ‘This shows that the a- 
rangement is really a bet between the subscribers and the stakc- 
holder as to how a future event of an uncertain nature, i. ¢., the 
drawing of a winning ticket will eventually turn out. If 4 
subscriber happened to draw one of the “ winning tickets ” 1. e., 
if the uncertain event turned one way, obviously he would gain 
an increased amount of money ; would he lose, if the event 
turned out the other way ? 

Since, according to the rules, the non-prize-winners get 
back their subscription-amount, it is argued that the present, 
case falls within the principle of the decisions in lyyanar Konc 
yv. Vidoomada Kone (11), Kamakshi Achari v. ,Appavu 
Pillai (12) and Vasudevan Nambudri v. Mammod (7) where- 
in it was held that, inthit fund transactions to which subscribers 
contribute monthly subscriptions, each subscriber in his turn as 
determined by lot taking the entire subscription for one month, 
there was no element $f chance or risk, the money paid by each 

7 (1898) IL Raz Mai. p 9. (1878) 4QBD 685. 
10 (1912) M W N 1235. ® 
11. § A No. 169 of 1857—-Madras S D 1858, p. 53. 
13, (1863) 1 MH CR 448. 
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subscribes being eventually returned to him. In Kamakshi 
Achari xv. Appavu Pillai (12) such a transaction was thus 
characterised by the learned Judges : “ It is not the case of 
a few out of a number of subscribers obtaining prizes by lot. 
By the arrangement all get a return of the amount of thei 
subscriptions. It is simply a loan of the common fund to 
each subscriber in turn, and neither the right of the subscribers 
to the return of the contributions, nor to a loan of the fund is 
made a matter of risk or speculation. No loss appears to be 
necessarily hazarded, nor any gain made a matter of chance.” 
I do not think the same can be said of the transaction in the 
present case. I have already shown how the subscribers’ gain 
is made a matter of chance. As regards the loss, the plaintiff, 
no doubt gets back the entire capital which he has subscribed. 
In one sense, therefore, it is true that the transaction involves 
no loss in any event to the plaintiff as he is to have his money 
returned to him but he loses his interest. In England it has 
been pointed out in two cases of wagering contracts, similar 
in this respect( viz. loss of interest) to the present case, that 
this “loss of interest ” is “ sufficiently a loss to bring the con- 
tract within the spirit, though not perhaps within the actual 
wording of the definition” of a wagering contract. [Sce 
Richards v. Starck (6)]. In da re Duratswami Mudali and 
another (5), in which also, as in the case before us, the prize- 
winner after securing the prize ceased to be a subscriber, the 
fund closing after a stated period with a refund of their sub- 
scriptions to the unsuccessful members, it was held by Collins, 
C. J. and Shepherd, J. that the transaction is clearly a lottery 
“ for it depends entirely on the drawing of lots whether or not 
the prize of Rs. 100 falls to any given subscriber.” The, 
learned Judges state : “ As the prize-winner thereafter ceases 
to be a subscriber to the fund, it must necessarily follow that 
the rest, out of whose subscriptions the prize has been paid 
and who also continue to be subscribers, are the losers. The 
case, therefore, is quite different from that in Kamakshi Achari 
v. Appavu Pillai (12).” These decisions were not brought 
to the notice of the learned Judges in Shanmuga Mudali v 
Kumaraswami Mudali (4). 
In my view, the agreement in this case shows that the 

plaintiff gave his subscriptions tq the defendant upon the terme 

4 Choas 21 LW ys: TLR 8 M 661. 

5. Cr R C No. 305 of 1890 (1 Weir's Rulings, p. 251). r 

6. (1911) 1 K B3296 anda LTR49. 13. (1863) 1M HCR 448. 
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that, in an uncertain future event, he was to recover, if that 
event went one way, the sum subscribed with considerable incre- 
ment; and, in the other event, he was to recover the total 
amount subscribed by him but without interest. This means 
chat the transaction is, in substance, a wagering contract, whicn 
may be described, inthe language of Channel, L. J. in 
Richards v. Starck (6), “as a bet on terms very favourable 
to the plaintiff.” ) 

For the above reasons I am of opinion that the deci- 
sions in lyyanar Kone v. Vidoomada Kone (11), Kamakshi 
Achari v. Appavu Plai (12) and Vasudevan’ Nembudri v. 
Mammod (7) are clearly distinguishable and that the chit 
fund transactions in this case is an agreement by way of wager 
and is, therefore,, void. 

In the decision in Shanmuga Mudali v. Kumaraswami 
Mudali (4) strongly relied on by the respondent, the learned 
Judge, Venkatasubba Rao, J., states: “ There is some ele- 
ment of chance in regard to the first 49 subscribers ; but the 
dominant feature of the transaction is that it enables a larg: 
number to gradually lay by money and receive their savings m 
a lump sum and the scheme is, in their case, an incentive to 
thrift.” With due respect to the learned Judge, I am w- 
clined to think that it cannot be said that the primary object 
of a person in taking a chit in a fund like the present one js 
to lay by money for receiving it back ina lump sum. The 
chance of winning a prize of Rs. 100 on payment of a subscrip- 
tion of Rs. 2 at the first drawing, Rs. 4 at the second drawing 
and so on during the fifty drawings is the attraction which 
tempts the subscribers to join in such a chit fund. 

In arriving at their conclusion the learned Judges in 
Shanmuga Mudali v. Kumaraswams Mudali (4) were mainiv 
influenced by the decision of the House of Lords in Walling- 
ford v. Mutual Society (1). In that case a society called the 
“ Mutual Society ” was registered under the Companies: Act 
Its declared object was to accumulate capital by means of 
monthly subscriptions from members, to advance such capiti! 
to the members on rotation, to secure payment of such ad- 


e vances by taking over and holding real or other securities an. 
ultimately to divide anfong the members all the, profits that 
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had been made. The whole mode of operation of the Society 
appeared to be this: To obtain subscriptions from 
members, to advance ‘them money on interest upon 
“certificates of appropriation ”. By Art. 27 it was 
declared that “appropriations shali be  allotte:! 
in two ways, the first and every fourth one thereafter, by draw- 
ing, free of any premium or interest, while those intermediac: 
shall be allotted to the member or members tendering the 
highest premium for the same respectively”. All appropria- 
tions were to be repaid by equal quarterly payments extending 
over twenty years from the advance. It was held that, 
though the benefits of the society were made available to the 
members by a process of periodical drawings, the society did 
not come within the mischief of the Lottery Acts and that the 
transaction it carried on was not a gambling transaction. The 
facts of the case show that amongst the subscribers there were 
no losers and no one derived any undue gain by the chance nf 
drawing lots. As pointed out in 15 Halsbury 301 : “ Wherc 
the scheme has for its object the carrying on of a legitimate 
business, the fact that it provides for the distribution of its 
profits, in certain events, by lot will not vitiate the scheme.” 
The case resembles the decisions in Kamakshi Achari v. 
Appavu Pillai (12) and Vasudevan Nambudri v. Mammod(7) 
already referred to and on principle is clearly distinguishable 
from the present case. It may be mentioned that Ramesam, J. 
deals with the case in Shanmuga Mudali v. Kumaraswamt 
Mudal (4) as a suit to enforce the terms of a contract col- 
lateral to another transaction which can be enforced, even 
when the main transaction is void on account of being a wager- 
ing contract, unless it amounts to an offence punishable by 
law ; though in the course of the judgment the learned Judge 
agrees with Venkatasubba Rao, J. that the main contract itself 
* is not void. 

The respondent argues that, if the transaction is an agree- 
ment by way of wager and is invalid on that account, he is still 
entitled to get a refund of the amount claimed by him either 
under S. 65 of the Indian Contract Act, or on the ground that 
the agreement to return tht amount is severable from the 
arrangement to give the prize. I eħtirely agree with the 
opinion of Odgers, J. in N agappa Pillai v. Arunachalam 
Chetty (2) for the reasons given by him in that judgment that 
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the claim of the respondent in this case cannot be substantiated 
on either of the above grounds. 

In the result I must hold that the decision of the learned 
District Munsif is wrong, and this Civil Revision Petition 


' must be allowed with costs as ordered by my learned brother. 


Poe. YA Revision Petition allowed. 


PRIVY COUNCIL. 


[On Appeal from the High Court of Judicature at Patna.’ 


PRESENT : Lord PHILLIMORE, LORD CARSON AND SIR 
JOHN EDGE. ; 


Homeshwar Singh and others ... Appellants* 
v. 
Jugal Kishore Marwari and another ... Respondents. 


Contract fer falling and buying timber in xed monthly instalments for four 
years—Clause providing for steppage of feling and determination ef contraci 
ox failure of any monthly instaltncni—Shertage in two instalmemts—Noltice of 
determination of contract—Reasonablexess thereof—Breach going te the root of 
the contract. 

Certain timber-cutters contracted in writing with the Zamindar of a forest 
in Bhagalpur for four years to cut and pay for five lakhs of sleepers from the 
treea in the forest, such sleepers being of certain specified dimensions, and to 
be cut at the rate of 15,000 sleepers monthly, or 145,000 yearly, reckoning from 
the month of Kartik up to the end of Asarh. Without paying in full for the 
sleepers cut in any one month the contractors had no right to cut or prepare 
sleepers in the micceeding month ; and on the expiry of such succeeding month, 
the Zamindar could stop further cutting and determine the contract. 

‘In the first month, the contractors cut 1,055 sleepers only, and 3,432 sleepers 


in the second ; whereupon the Zamindar gave them notice of determination of 
the contract. i 


In an action by the contractors for wrongful determination of the contract, 
held, (reversing the judgment of the High Court, and restoring that of the 
Subordinate Judge), that the contractors failure constituted a breach going to 
the root of the contract, which justified the Zamindar’s notice of determination, 
and that such notice was reasonable, and the contract rightly determined. 

Cross-appeals (consolidated) from the judgmem, “dated 
14th February, 1922, of the High Court (Dawson Miller, C.J. 
and Bucknill, J.) which reversed a judgment of the Subordinate 
Judge of Bhagalpur (A. N. Chatterji, Esq.). 

The facts and arguments appear from the judgment of 
their Lordships. ° 


L. de Gruyther, K. Caand S. Hyam for Homeshwar 
Singh and others. 


em 
;  *P C Appeal No. $2 of 1924, agth June, 1925. 
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A.M. Dunne, K. C., K. Brown, and G. D. MacNair for Eee 


dees 


Jugal Kishore Marwari and another. Homeshwar 
29t June, 1925. The Judgment of the Board was ae 
delivered by Jal 


Lord PHILLIMORE.__This case turns upon the construc- Marwari. 
tion of a contract made between a landowner in the district Lord 
of Bhagalpur, the deceased father of the appellants inthe Phillimore. 
main appeal, and two persons interested in the purchase of 
timber whom it will be convenient to call the contractors. 

By this contract, made on the 23rd May, 1915, the 
landowner sold to the contractors the right of cutting 5. lakhs 
of sleepers to be cut from Sakhua trees in the landowner’s 
jungle. The sleepers were to be in defined quantities of six 
different dimensions_the longest 12 feet in length and the 
shortest 3 feet with varying differences in breadth and thick- 
ness, and valued at separate prices. 

The whole were to be cut before June, 1919, so that there 
was a period of four years for performing the contract. But 
it was in contemplation, as the contract shows, that 15,000 
sleepers would be cut each month during the nine dry months 
of the year and 135,000 at least a year, the contractors also 
undertaking to do their best to cut some sleepers during the 
three wet months. 

The contractors made a deposit of Rs. 6,000 which was 
about the equivalent of the average cost of 30,000 sleepers or | 
two months’ production. 

The nine dry months began in the month of Kartik which 
runs from, the 23rd October to the 21st November. Before 
this month the contractors had cut 187 sleepers, but in the 
first month instead of cutting 15,000, they only cut 1,@55. In 
the second month they cut 3,432, and the whole number 

„they cut before they were finally stopped was less than 9,000. 

The contractors put forward for an excuse for their de- 
lay that,the landowner had promised to provide a sawing 
machine, but both Courts decided that this excuse was naz . 
established. y 

On the 22nd December the second month had elapsed, 
and on the 23rd the landowner gave notice to determine the 
contract and stôp further cutting. ° 

On the same day the lawyer for the contractors wrote 
that they were willing to pay the price of 30,000 sleepers and 
they followed it up by a letter of the 31st which purported to 

` be a reply to the landowners’ notice of the 23rd. 
R101 ° 
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This attempt of the contractors to put fogward their 
letter of the 24th as containing an offer made before the letter 
of cancellation reached them, failed in the view which both 
Courts took of the evidence, and it stands that upon the failure 
to produce 15,000 sleepers in the course of the first mofith, th: 
landowner determined the contract ; and the sole question is 
whether in doing so, he was within his rights. 


The contractors insisting that the contract had been im- 
properly determined, brought this action on the 30th April, 
1916, claiming Rs. 617,876 as damages. 

The Subordinate Judge dismissed the actin, but intimat: 
ed that if the action had lain, the damages in his view would 
have been Rs. 600,000. 


The High Court at Patna reversed this judgment and de- 
clared that there had been a breach of contract, but considered 
the damages claimed excessive and awarded Rs. 200,000 only. 
Both parties have appealed from this decision. 


The matter turns upon three paragraphs in the contract, 
Nos. 3, 5 and 6 : and the translation of them is as follows. 


“a, We, the second party, shall during the term each year from the 
month of Kartik up to the end of Asarh, get 15,000 sleepers of every measurement 
prepared every month, and shall, after they are counted according to the contract, 
pay to the first party the price thereof according to the rates mentioned above, 
without any objection to this neither we, the second party, nor our representatives 
shall raise any objection. If we do so, the first party shall be competent tu 
cancel this deed and stop the cutting of the trees In the lands specified below 
without waiting for the expiry of the term of this agreement. Be it noted 
that during the term (of the lease) every year from the month of Sravan to 


` the end of Aswin, we, the second party, shall try our best to cguse as many 


sleepers of different measurements prepared as possible and after getting them 
counted gccording to the contract pay the price thereof in accordance with the 
rates mentioned above, to the first party on taking receipt therefor. The second 
party shall, on no account, without sufficient reason willingly stop the preparation 
of sleepers during these three months, Let it be known that we, the seconde 
party, will have to prepare 1,35,000 (one lakh and thirty-five thousand) sleepera 
of different measurements every year during the nine months from Martik w 
Asarh, in accordance with the terms specified above. If, through negligence 
on the part of us, the second party, we fail to prepare so many sleepers no plea 
regarding deficiency in the number of sleepers, put forward by us, shall be 
entertained and we, the second party, shall be held liable to pay on demand, 
the price of the entire number of 1,3$5,000 sleepers to the figs pasty. 


“e, The sleepers, “which we, the second party, shajl get ready shall 
be counted every week on behalf of the first party and seals and numbers shall 
be put on them on behalf of the first party. If this work cannot be managed 
to be done every week, it should be done every month. But the second party 
fhall on no account, be entitled to take away the sleepers after they have been ° 
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counted, sealed and numbered, unless they have paid the price thereof. The 
second party shall obtain receipt for whatever money they pay for the sleepers 
from the manager of the first party. No plea of payment without receipt shall 
be entertained. If, through negligence, the sleepers may not be counted, sealed 


and numbered on behalf of the first party, the second party shall be at liberty | 


to serve a formal notice on the first party giving two weeks time, and it shall 
be incumbent on the first party to get the sleepers counted, sealed and numbered 
within the period of the notice issued by the second party who shall have to wait 
till then, but sach delay shall not exceed more than two weeks after the expiry 
tof the period fixed under the notice. If this be not done the second party shall 
then have the power to enter the measurement and number of sleepers in their 
own papers and take away the same and I, the first party, shall be entitled to 
get the price of the sleepers according to the entries made in the papers of” the 
second party. 


. e 

“6, Without paying in full the price of the sleepers that will be got 
ready every month and obtaining receipt therefor, the second party will not be 
entitled to cut trees or prepare sleepers in the succeeding month. In that 
case, on the expiry of the said succeeding month, I, the first party, shall be 
competent to bring the trees mentioned in the schedule given below in my direct 
poesession and to stop the cutting of the trees, without waiting for the expiry 
of the term of this agreement, and if in such circumstances, I, the first party, 
be put to any loss through some act on the part of the second party, the second 
party shall be liable to pay compensation for the loss to me, the first party, adi 
the sum of Rt 6,000 in deposit will be forfeited.” 

The early part of clause 3 would appear at first blush to 
contain a definite contract by the contractors to cut 15,000 
sleepers during each month of the nine obligatory months. 
Indeed, the contractors in their plaint use the words “ the sti- 
pulated number of 15,000 sleepers,” and again “ the stipulat- 
ed minimum number of sleepers.” But it is suggested on þe- 
half of the contractors either that the latter part of the clause 
shows that there was no such obligation, and that these figures 
are to be considered as directory only or hortatory only and not 
compelling or that a breach of this particular covenant would 
not go to the root of the contract. 


It is not quite clear upon which ground the High Court 
relied in deciding for the contractors. Perhaps the learned 
Judges relied upon both. The view which they seem to have 
taken is that the latter part of the clause supersedes the earlier, 
inasmuch as it substitutes a duty to prepare nine times 15,000 
by the end of the year (or at least to pay for them if not pre- 
pared) for the*duty in the earlier part ef the Clause to provide 
15,000 per nfonth. 


e ; l ; 
The clause is not well drawn, but in their Lordships’ 

view the right way to read it is tbat the two provisions arc 

cumulative and not mutually exclusive. If for some reason 


; 


a 
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which the landowner is willing to accept, a month pesses with- 
out the stipulated tale of sleepers having been cut, he has, . 
though he waives his right for that month, not lost the right 
to insist that by the end of the nine months the deficiency should 
be made up. 

If then there is a positive obligation on the contractors to 
cut, to tender for counting, and when counted to pay for 15,000 
sleepers a month, what is the landowner’s remedy for a breach 
of this obligation ? To sue for the price of 15,000 sleepers, 
though they have not been cut ? That remedy is reserved 


for cases where there has been a failure in tHe nine months 
total. 


Their Lordships have been invited by counsel for the res- 
pondents to put a reasonable construction on the contract, and 
it would be unreasonable if there were no remedy for the fail- 
ure to make periodic payments. It would be reasonable if 
the landowner could treat such a breach as going to the root 


of the contract, and this seems to be provided for by clauses 3 
and 6 combined. 


Reliance was placed by counsel for the respondents upon 
the use of the word “ objection.” It was said that this word con- 
veyed the idea that the contractors must positively refuse to tis- 
charge their duty before the landowner’s right to cancel arose. 
But it had to be admitted that if the contractors refused to pay 
for cut and counted sleepers, at any rate after a demand for 
payment, that would be an “ objection,’’ which would entitle 
the landowner to cancel. 

Under clause 3, therefore, there is a right to cancel for 
non-payment for the monthly tale of sleepers ; but the time 
within which payment is to be made is not specified. This is 
provided for ‘by clause 6, which follows upon the provisions 
as to counting contained in clause 5. Each payment isto be 
made in the “ succeeding month.” So strict is this provision 
that the contractors have no permission to cut in the suec€eding 
month till the sleepers of the preceding month have been count- 
ed (an operation which need not take long) and paid for. 

If in that succeeding month the sleepers of the’ precedin> 
month have not been paid for, the right to capcel arises. 

All this cannot be denied. Bat it is said shat the con- 
tractors can avcid all their obligations and keep the contract 
alive for four years by merely cutting a nomin4l amount of 
slecpers every month, tendering them for counting and paying ; 
for them when counted. 


3 
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As tg this the Subordinate Judge well observes :— 

“The document cannot be construed as meaning that the plaintiffs 
might prepare one lakh and odd in the course of-the year and pay for the 
same at the end of it. If this construction were valid, then the words in cl. 6 
that the plaintiffs would not be entitled to cut trees and prepare sleepers in a 
! month without paying for the sleepers of the previous month become 
meaningless. ” 

Some observations were made by the Judges in the High 
Court upon the failure of the landowner to respond to the 
various applications which were made to him to have a count of 
the sleepers already prepared; but, as each of these applications 
admitted that,the proper number of sleepers had not been 
prepared, there was no obligation on the landowner to have 
acount. The duty of the contractors was to tender the full 
tale of sleepers due from them, and no count could be reaquire1 
till they were ready with this. 

No doubt the landowner must count before he requires 
payment ; but the first duty lies with the contractors to supply 
sleepers for counting. 

Counsel for the respondents contended that the landowner 
was really claiming to treat the failure to cut as the cause of 
cancellation. To this the landowner’s answer would be thut 
it was immaterial to him whether the sleepers were cut or not,as 
long as the sleepers were paid for, but that it does not lie in 
the mouth of the contractors to say that they have not cut the 
sleepers, inasmuch as they were bound to have cut them. 

The sleepers “ that will be got ready every month » are 
the covenanted 15,000. Unless they are tendered for coun‘- 
ing and paid for when counted the landowner can use his re- 
medies under clause 6; and this is what he did. 

Counsel for the respondents boldly said that if the con- 
tractors failed to cut, the landowner had no remedy under" 
clause 6. This was the necessary result of his argument, but 
their Lordships cannot accept it. 

Upon the whole their Lordships would humbly. recom- 
mend "His Majesty that this appeal should be allowed, and 
the cross-appeal dismissed, and that the judgment of the Sub- 
ordinate Judge should be restored with costs here and below. 
The costs of a petition presented on behalf of the respondents 
should beecoste in the appeal. 

Solicitors for Homeshwar Singh and others 7 Barrow, 


Rogers and Nevill. ° 
Solicitors for Jugal Kishore Marwari and another : 
Morgan, Price, Gordon and Marley. 6 


A. de M. Appeal allowed : Cross-appeal dismissed., 
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PRIVY COUNCIL. a 
[On Appeal from the Court of the Resident at Hyderabad, 
Deccan. | 


PRESENT :— VISCOUNT FINLAY, LORD CARSON AND*LORD 
BLANESBURGH. 


The Firm of Rai Bahadur Bansilal Abirchand ... Appellant* 


v 


Ghulam Mahbub Khan and another ... Respondents. 


Civil Procedure Cede (1908), S. 20 (c)—Suii for money leni—Jurisdicti on 
—‘ Court unthin the local limits of whoar jurisdichon ithe cause ef action 
whelly or tm part arsses”—Borrewer and surety resident in Hyderabad, Deccan 
Lender's place of business in Secunderabad—Repayment oni of boriewer': 
monthly salary from Nizam’s Treasury. 


In 1891, the Silladar of the Nizam’s Prime Minister, Hyderabad, Deccan, 
having borrowed Rs 40,000 from a moneylender who carried on business at 
Secunderabad, executed a bond promising to repay the lender the said sum 
with interest at 1 1|2 per cent. in the form of monthly payments of Ra 1,000 by 
the Nizam’s Treasury, Hyderabad. His Secretary also sent a corresponding 
letter to the Treasury authorising such paymects by deductions from the Prime 
Minister's salary, and also another letter to the lender to a similar effect. 

On 30th March, 1904, the Minister's Private Secretary wrote a letter to 
the lender saying, tærter alia, that “in future whatever money is teceived out of 
the saving will be sent to you every month'from this offce”; and on the 
1gth April, 1904, a letter to the Secretary of the “Office of Orders from Sarkar,” 
wherein he stated that “it is aleo expedient that it may be settled by you 
what amount out of the saving of the feeding money of horses will be sent 
monthly towards payment to Bangilal.” 

In 1911, the lender instituted, in the Court of the Civil Judge, Secunderebad, 
a suit against the representative of the Silladar as the principal debtor, and the 
representatives of the Prime Minister as surety for the recovery of the sums lent 

Held that, as the loan was contracted in Hyderabad, and there was no | ro- 
mise, express of Implied, by either defendant to pay at Secunderabad, the 
cause of action arose in Hyderabad, and the Court of the Civil Judge, Secundera- 
bad was, therefore, not the proper ferms for proceedings to recover the money 
under 8. 20 (c) of the Civil Procedure Code, 1908. 


Appeal from a decree, dated 27th September, 1922, of the 
Resident (Lieut.-Col. S. G. Knox) at Hyderabad, revérsing a 
decree, dated 22nd November, 1921, of the Assistant Resident 
(Major D. G. Wilson) and restoring a decree made by the 
Civil Judge of Secunderabad (K. Gindu Rao, Esq.). 

The facts and arguments appear from the judgment of 
their Lordships. The letters of the 30th Marsh and 13th 
April, 1904, are as follows 4— 
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“goth March, 1904. 
“To Rai Bansilal Abirchand Bahadur. 
“ Subject—Debt due by Capt. Ala-ud-din Khan Sahib. 
J 


“The last decision which had been passed in this case of the Paigah, 
fixing the rate of interest at 12 annas and the application which you had submitted 
through us, expressing dissatisfaction therewith, have been submitted to Padehah- 
zadi Begam Sahiba. Because in thie case formerly it was through us thet the 
interest was reduced, and the instalments were also remitted to you through this 
office, we had to press the matter before Sarkar, and the decision annulling the 


“decision of the Majlis is herewith forwarded. The sum of Ra 2,215 Halli, 


which is the saving from the food of the Silladar horses, and which has been 
received in this office, is herewith sent. Please acknowledge receipt. In future, 
whatever money 4s received out of the saving will be sent to you every mond 
from this office. 
(Sd.) “Dossasnar NowsHERWwANnyl, 
“ Pripate Secretary.” 





“agth April, 1904. 

“To Devi Pershadji, Secretary of the Orders from Sarkar. 

“ Snbject.—Debt due to Bansilal Abirchand by Capt. Ala-ud-din Khan. 

“In reply to letter No. 274, dated oth Khurdad, current year (rath 
April, 1904) in the above matter it is pointed out that, formerly whatever instal- 
ments were received, the receipte therefor were not given from this office, but 
the money used to be sent to the Sahu, and his receipt used to be transmitted. 
Similarly the sum of Ra 2215 Halli was aleo sent to the Sahu, and his receipt is 
herewith forwarded ; please acknowledge receipt. The account of receipt and 
balance will be called for from the Sahu, and, on receipt of same, will be sent on, 
so that the total may be ascertained, and there may be no dispute in future. It is 
niso expedient that it may be settled by you what amount out of the saving from 
the feeding money will be sent monthly towards payment to the Sahu 

“a. Copy hereof is sent to Banslal Abirchand Sahu, and he is asked 
for an account of receipts and balance. The same may be prepared and sent, 
so that it may be sent on to the Peshi Office as called for. 

(Sd.) “ DossanHal NOWSHERWANJI, 
~ Prsvate Secretary.” 

Sir G. Lowndes, K. C., and E. B. Ratkes for appellant. 

L. de Gruyther, K. C. and B. Dube for respondents. 

[In the course of the argument the following authorities 
were referred to : The Bengal Provident and Insurance Co., 
Ltd. v. Kamini Kumar Choudhury, (1918) 22 C. W. N. 517: 
Vasudeva Mudaliar v. M. A. Velappa Nadar, (1917) 6L. W. 
717; Jiwan Lal Deosay v. Oudh Commercial Bank, Lid., 
Lucknow, (1916) 34 IC r91 :3 0L J 132.]. 

2oth°Octòber, 1925. The Judgment of the Board was 
delivered by" 

Larp BLANESBURGH :—This is an appeal by the plain- 


tiff from a judgment and decree, dated the 27th September. 
1922, of the Court of the Resident at Hyderabad, reversing 
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a decree, dated the 22nd November, 1921, of the Assistant 
Resident therc, and restoring, albeit on other grounds, a decree 
made by the Civil Judge of Secunderabad, dated the 8th July, 
1919. 

The suit was commenced by the appellant in the Court nf 
that Judge in September, rg1t1. Its purpose was to recover 
money lent by him so long ago as 1891 to the grandfather of 
the first respondent with repayment guaranteed, so it was al- 
leged by the late Sir Asnam Jah, Prime Minister of Hyderabad, 
whose estate is represented in the suit by his son, the second 
respondent. The borrower, the alleged surety, ‘and their res- 
pective representatives were, or are, all resident in Hyderabad, 
the capital of the Nizam’s dominions. The appellant, how- 
ever, has a place of business at Secunderabad, a neighbouring 
British Cantonment, and asserting that the loans were both 
made and repayable there, he claimed that his suit in respect 
of them was cognizable by the local British Court. 

But this was not the appellant’s only.reason for invoking 
that jurisdiction_if he could successfully do so. In the 
Courts of the Nizam his demands had long since been barred 
by lapse of time. In the British Court, however, he claimed 
to be entitled to escape from the operation of the Indian Limi- 
tation Act an Act otherwise entirely applicable to the case... 
on the ground that the residence of the defendants in Hydera- 
bad was a “ foreign’’ residence which took his claim against 
them outside the statute although their residence was in fact 
only six miles away. 

In the Courts below many matters of fact were canvassed. 
Most of these, concluded by concurrent findings, were before 


their Lordships treated as settled, and the arguments were 


addressed to one question only, viz., was the Court of the Civil 
Judge of Secunderabad entitled to aera the suit at all. 


That learned Judge had held that he had jurisdictio» in 
the matter, but he dismissed the suit, holding on the view takea 
by him of the facts, that the appellant had been repaid all that 
was due to him. 

The appellant appealed to the Assistant Resident at 
” Hyderabad. His appeal was resisted only by the Second res- 
pondent, and he, it is stated, did not there raife again his 
objection to the jurisdiction ofthe Court taken before the Trial 
Judge, and certain at least it is that the learned Assistant, 
Resident made no reference to. the point in his judgment, bu 


. 
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which the,claim of the appellant was in effect allowed in full. 
The second respondent then appealed to the Resident, and he, 
taking up the consideration of the question afresh, held that 
the Civil Judge of Secunderabad had no jurisdiction in the 
rhattef. On that ground he allowed the appeal and dismissed 
the plaintiff's suit, expressing, however, at the same time his 
concurrence with the findings of fact of the Assistant Resident 
where these were at variance with the findings of the (rial 
Judge. The plaintiff again appeals. 

At the outset their Lordships would express their entire 
concurrence with the learned Resident in his observations upon 
‘the importance of this question of jurisdiction in such a case 
as the present. The respondents are both of them subjects 
of the ‘Nizam, from whose cession, as the learned Resident 
points out, the jurisdiction of the Secunderabad Court practi- 
cally proceeds. In these circumstances, and especially where, 
as here, the liability or non-liability of such defendants ‘may 
‘actually depend upon it, the question of jurisdiction becomes 
of first importance, different in character from such a question 
when it arises merely as between one Court and another in 
British India. And, while their Lordships would not here 
have upheld, even if it had been pressed, the contention raised 
in his printed case by the appellant that this question of juris- 
diction decided by the Trial Judge in his favour, and not re- 
opened before the Assistant Resident, must now be treated as 
concluded against the respondents, they are gratified to record 
that that contention was not persisted in before the Board. 
Indeed, as they have already said, the arguments before them 
were confined to its discussion. 


Its determination turns solely upon the question whether, 
in this case, within the meaning of S. 20 (c) of the Code of 
Civil Procedure, the cause of action wholly or in part arose 
within the local limits of the Civil Judge of Secunderabad. The 
factayipon which the answer depends lie in a small compass. 

In 1891 Muhammad Ala-ud-din Khan, deceased, grand- 
father of the first respondent, was Silladar of Sir Asnam Jah 


+ 


Bahadur, Prime Minister of the Nizam. Having agreed to pur ` 


chese 100 horses to form part of the bodyguard of the Prime 
Minister Ala-d-din borrowed from the plaintiff Rs. 40,000 
to pay for them, and arranged with the Paigah of the Minister 
for repayment of the loan with interest by monthly instalments 
by means of deductions from his salary in the manner which 
ig thus described in a <ommunication addressed on the 29tn 


R—.102 


P.C: 


Firm of 
Ril Bahur 
Bansiial 


Abirchand 
v. 
Ghulam 
Mahbub 
Khan. 


aaee 


' Lord 
Blanesburgh. 


è 


IOo THE MADRAS LAW JOURNAL REPORTS. . (VOL. 


July, 1891, by the Secretary of the Minister to the Pay Office 
of the Paigah :. 

' «The sald Silladar for purchasing the horses has borrowed from Rai 
Bahadur Bansilal Abirchand the sum of Rs 40,000 with interest at 1 ifa per 
cent, and has amigned the liability to pay the principal and interest by * monthly 
instalments of Ra 1,000 upon this Secretariat. Wherefore you had better piy 


to the person who may bring the ‘chitti of the said sowcar the sum of Re 1,000 
every month.” 


The promise made to the plaintiff, the fulfilment of abih 
was thus directed, was contained in a note which had been 
addressed by the same Secretary to the plaintiff on 21st July, 
1891, in which it is stated that “ every month at the time of 
distribution of pay of the force, after taking receipt of Khan 
Sahib a sum of Rs. 1,000 will be paid from the Ilaga to the 
plaintiff’s Haqadar, who may bring chitti signed by the plain- 
tiff without any objection or prevention from the Sarkari Trea- 
sury until the principal and interest are fully liquidated.” 


In these terms was the promise of the Treasury made, and 
their Lordships are willing to accept without deciding that, a; 
alleged by the plaintiff, they constituted a contract of suretyship. 
Ala-ud-din being the principal debtor. 


His own obligation as such is expressed in a bond of the 
25th July, 1891, in which he promises the plaintiff :— 


“ That in repayment of the said sum [of Rs. 40,000] and until the princi 
‘pal and interest is repaid one instalment of a sum of Re. 1,000 will be reaching 
you every month from out of the distribution of the pay of the force. Accord- 
ingly I have aleo caused a guarantee to be made for the said sum of money by 
means of a Rubkar, dated the arst July, 1891, from the office of the Secretary of 
Revenue. ‘The instalment of Ra 1,000 which has been agreed wil reach you 
directly from the Treasury irrespective of the fact whether there is any saving 
from out ef the salary of the horses or not. . . . There will be no failure in 
the instalments reaching you. If for any reason perchance one instalment js 
defaulted the said sowcar will have the power to sell immediately the horses by 
auction and recover and pay himeelf the total amount.” 


- A further advance of Rs. 5,000 was made by the pktintiff 
on 9th August, 1891, and a ‘final advance of Rs. 7,628 on the’ 
6th June, 1894. These for present purposes may be treated 
as having been made on the same terms. 


As to their meaning and effect their Lordships are not in 
doubt: The Treasury or surety repayment is to be made to 
the plaintiff or his representative at the office of the Treasury 
at Hyderabad, and the instdlments, which in the principal 
debtgr’s bond are described as “ reaching ” the plaintiff are 
the very instalments of which payment is so to ve made. There 


% 
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is no promise either by the principal debtor or the surety to nie 
make any payment at Secunderabad, and so far as the principal Firm of 
debtor is concerned the bond above abstracted is the only pro. Ra Banu" 
mise on his part which is forthcoming. It is quite true thut  Abirchand 
on failure of any instalment there is doubtless an implied pro Ghulam 
mise by him to repay the loan. But there is no implied pro- aang 
mise to repay it at Secunderabad. Even by British law the sas 
duty of a debtor to find and pay his creditor is only imposed ier 
upon him when the creditor is within the realm. And the “~""~ ii 
plaintif has not contended that if there be any such duty at all 
imposed by Indian law upon a debtor it extends in this respect 
further than in England. Accordingly so far as the principal 
debtor is concerned there-is no obligation upon him, either 
express or implied, to make any payment to the plaintiff at 
Secunderabad. ? 


Nor so far is there any such obligation assumed by the 
surety. 


But it is contended, and the Trial Judge took the view, 
that such an obligation is to be found in two documents written 
in the year 1904, one on the 30th March, addressed by the ” 
Treasury Secretary to the appellant, and the other, on the 
13th April, addressed by one department of the Prime Minis- 
ter’s establishment to another, a copy being forwarded to the 
appellant. , dil 

Their Lordships do not consider it necessary to discuss 
these documents in detail. They are satisfied that they were 
never intended to alter the contractual obligations of the 
surety. At most they indicated a substituted arrangement to 
‘be continued only so long as was convenient ; there ‘was nei- 
ther intention to alter nor any consideration present for the 

, alteration of the obligations as they then existed. 


wt follows that in their Lordships’ judgment no part of the 

obligations either of the principal debtor or of the surety was e 
to be discharged at Secunderabad. And no obligation - was 
assumed there. No part of the plaintiff's cause of action 
accordingly arose within the local limits of the Court of the 
Trial Judge. «ie had no jurisdiction tg entertain the suit, and 
in their Lordships’ judgment the decree of the learned Resident 
was quite right. ° | 


' Their Lordships accordingly will humbly advise , Hie 
* Majesty that this appeal therefrom be dismissed with costs. A . 


è 
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T. L. Wilson, and Ca 
Lattey and: Hart. 
Appeal dismissed. 
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Solicitors for appellant : 


, Solicitors for respondents : 
| A. de M. 


PRIVY COUNCIL. 


[On Appeal from the High Court of Judicature at 
Fort William in Bengal. | 
PRESENT : Lord BLANESBURGH, LORD DARLING AND 
SIR JOHN EDGE. 


Ram Protap Chamria Appellani* 
v. E 
Durga Prosad Chamria and others Respondents. 


Partnership business carried on by Hindu family—Suit for disselution—— 
Other matters in dispute between members of familp—Agreement to refer all 
matters in dispute to arbitration—Arbitration Act, 1899—Civil Precedure Cede, 
1908, Second Schedule—Order in suit referring matters in difference therein to - 
arbitratien—Award dealing with all matters in dispute in the family Aware 
void fer exceeding the order. 

A business was carried on in prertnership between an uncle and his two 
nephews who belonged to a family within which there eventually developed 
many differences and disputes apart from the partnership. Upon the ceath 
of the uncle, one of the nephewe instituted a suit against the other members vf 
the family (but not his uncles widow) for disolutiom of the partnership, 
eccounts, and a Receiver. After the plaint had been filed, the adult members, 
of the family, including the uncle’s widow, executed an agreement, appointing 
arbitrators “for the settlement of all matters in dispute amongst them” and 
agreeing to abide by their decision in respect of the disputes and “in respect of 
the proceedings in Court with regard to this matter before this day”. The 
plaintifs nephew then petitioned the Court in the suit for an order sanctioning 
the erbitration in pursuance of the agreement under the Second Schedule, Civil 
Procedure Code, 1908. The Court, however, made an order referring to 
arbitrators only the matters in question in the suit The award issued by the 
arbitrators purported to embrace and adjudicate upon matters far relative to ths 
partnership, as well as all other matters in dispute within the family. 

“Held, that much award exceeded the limite of the order of Court, and was 
void under the Civil! Procedure Code, 1908, Sch, IL 


Appeal from an order, dated rgth July, ‘1923, ni the 
High Court, Appellate Jurisdiction (Mukerjee and 
Rankin, JJ.) affirming an order of the same Court, Original 
Civil Jurisdiction (Greaves, J.), dated 24th July, 1922,upon an 
application to set aside an award of arbitrators.e > 

The facts appear from the judgment of thew Lordships. 

L. de Gruyther, K. C. and W. Wallach for appellant — 
The document, dated 11th May, 1922, appointing arbitrators 


*P C Appeal No. 121 of 1924. aoth October, r9a5. 
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for settlement of all disputes between the parties who executed 
it was legally valid under the Arbitration Act (IX of 1899), 
and the award is valid as the arbitrators acted within the scope 
of the submission and within their jurisdiction. Darlington 
Wagon Co. y. Harding (1) ; Mahomed Nawaz Khan v, Alam 
Khan (2) ; Bhajahari v. Behary Lal (3). Even if part 
of the award. is excessive, the Court may eliminate that 
part and confirm the rest under S. 12 of the Second Schedule 
to-the Civil Procedure Code, 1908. Johnstone v. Cheape (4) ; 
Caledonian Ratlway Co. y. Lockhart (5) ; Buta v. The Muni- 
cipal Comm#tice, Lahore (6) ; Amir Begum v. Badr-ud- 
din (7); and Hemanta Kumari Debi v. Midnapore Zemindart 
Company (8). In any event the High Court should have 
held that all parties had waived any objection to the arbitra- 
tors deciding matters which were outside the scope of the suit. 

W. H. Upjohn, K. C., Sir George Lowndes, K. C. and 


K. y. L. Narasimham for respondents :—- The award is totally 


invalid as (a) it dealt with matters outside the scope of the 
suit ; (b) relative to matters within the scope of the suit, 
the arbitrators exceeded the terms of their, authority; and 
(c) it affected the rights of Annardeyi, the uncle’s widow, whe 
was not joined as a party tothe suit. Further, the arbitration 
was conducted in a manner not contemplated by law, inasmuch 
as it was a simultaneous and joint arbitration under the agree- 
ment of the 11th May, 1922, and upon the order of reference 
of the Court, in respect of matters within and without the 
scope of the suit and between persons some parties and others 
strangers to the suit. And it was impossible for the Court 
to pronounce judgment or pass a decree upon the award as 
framed. [They referred to Ghulam Jilani v. Muhammad 
Hussan(9), Baillie v. Edinburgh Oil Co.(10)and Hari Singh 
v. Kankinarah Co. (11).] 


20th October, 1925. The Judgment of the Board. was: 


delvered by 

LORD BLANESBURGH :.This appeal is from an order of 
the High Court of Judicature at Fort William in Bengal, exer- 
cising appellate jurisdiction and in effect affirming an orde: 
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made by Mr. Justice Greaves, sitting in the exercise of the 
ordinary original civil jurisdiction of the Court. Both werc 
orders propounded in a suit for the dissolution of a partner- 
ship, and their result was to set aside an award of arbitrators 
so far as that award affected to deal with matters in question 
in the suit. The appellant upholds the award and asks that 
the orders setting it aside be discharged. 


The circumstances are somewhat involved and, in detail, 
elaborate. It will be possible, however, as their Lordships 
hope, to state the facts in a summary form without endanger- 
ing such accuracy as is requisite for the purposts of their 


_ Judgment. 


"The disputants are descendants of one Nandram Chamria, 
and their disputes are to a large extent, although not alto- 
gether, traceable to questions concerning the division of the 
estate of one of his sons__Hardatroy Chamria__whose position 
in the family with his relationship to the parties before the 
Board appears in the following pedigree, taken from the 
judgment of Mr. Justice Mookerjee in the Appeal Court. 


Mandram Chamra 


| ! 
Gorakhiam Hardatroy Chamria 


m. Annardeyl 
r | 
Ram Protap AmJokchand Darga Prosad Radhakissen Motilal 
(Plaintiff i 


m. Suji 
(adopts Keshabdeo) Keshabdeo 


- The suit, No. 120 of 1922, related to a business —of 


| Becker: and bankers carried on under the style of Hardatroy 


Charhria “and Company. The business originally had been 
started by Hardatroy alone. Some years later he took into ‘t. 
first as an assistant, then as a partner, his nephew, the plaintiff 
and present appellant, Ram Protab Chamria. The appel- 
Jant’s share as a partner was, in its origin, two annas ase. 
quently, it became one of five annas. Later still, the appel- 
lant’s brother, Amlokchand, was admitted a partner with a 
two annas’ share. He died, however, in 1911, and after his 


, death the business was carried on by Elardatroy and the appel- 


lant together, Hardatrdy being treated as possésse of an 
eleven annas’ share and the appellant of the remaining share 
of five annas. By an indenti, dated the Ist Octobery 1916, 
and made between Hardatroy and the appellant, it was agreed 
that this partnership should continue for 20 years. There 
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is no further reference in the appellant’s plaint to the two 
annas” share which belonged to Amlokchand at the time of 
his death. The appellant appears to treat it as merged in the 
shares of himself and Hardatroy. This position, however, 
is not accepted by the representative of Amlokchand’s estate, 
as will later appear. 


Amlokchand left no issue but he was survived by his wife. 
the respondent, Musammat Surji, and on her expressing a de- 
sire to adopt as a son to her deceased husband, Hardatroy’s 
youngest son Motilal, Hardatroy, so it was alleged by the 
appellant, agreed, with the appellant’s consent, to admit Mot» 
lal to the firm setting aside for his benefit a two annas’ share 
out of his own share of eleven annas. This arrangement, 
however, if it became effective at all, was almost immediately 
superseded by an agreement in writing, dated the 16th Novem- 
ber, 1916, to which Flardatroy, his three sons, the appellant 
and Musammat Surji were privy or parties and under which iri 
effect Hardatroy retired from the firm and it was agreed that 
the business should, as from ist January, 1917, belong in 
stated shares to the appellant, to the son to be taken in adop- 
— by Musammat Surji, and to the three sons of Hardatroy 

:; Durga Prosad, Radhakissen and Motilal__with a varia- 
a in interest as between these three, if Motilal proved to be 
the son to be taken in adoption to Aanlokehand as contemplat- 
ed. ; 
`. By an agreement of even date entered into by Musam- 
mat Annardeyi, Hardatroy’s wife, and his three sons, but to 
which the appellant was not a party, an arrangement was em- 
bodied with reference to the division of his property on the 
death of Hardatroy, an event then apparently regarded as 


imminent. The property dealt with by this agreement im 


terms extends to Hardatroy’s interest in the partnership, əl- 
though that interest appears to have been disposed of, and 
diffrently, by the agreement already set forth. - It is stated 
in this second agreement that it had become necessary in order 
to settle the disputes which had arisen regarding the rights of 
Durga Prosad who, unlike each of his younger brothers, was 
an adopted son and not a natural son of Hardatroy. 


In the „following month Hardattoy died. The appel- 
lant's case, as set forth in his plajnt, then was that the business, 
since’ the date when the first agreement of the 16th November, 
¥916, ‘became operative, had been carried on upon the basis 
of that agreement but that Musammat Surji had not adopted 
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Motilal. On the contrary, she had put forward Keshabden. 
a son of Durga Prosad, as the son whom she had adopted to 
her late husband. The appellant disputed both thee factum 
and the validity of such adoption, further alleging that Durga 


‘ Ptosad had drawn out of the firm about twenty-one lacs without 


the knowledge of any of the parties, that he had taken forcible 
possession and refused inspection of the partnership books, 
that he -was making unauthorised entries therein to suit his 
own purposes and that he had been guilty of gross misconduct 
in the affairs of the partnership and towards the partners. 
Accordingly, the appellant claimed dissolution of the partner- 
ship, accounts and a Receiver. He cited as defendants to the 
suit, Durga Prosad, Radhakissen and Motilal, Musammat 
Surji and Keshabdeo. It will be noted that Annardeyi, Har- 
datroy’s widow, is not a party to the proceedings. 


The plaint was filed òn 12th January, ‘1922. No written 
statements have ever been put in, but it may, their Lordships 
think, be fairly gathered from his plaint that the only questions 
which the appellant, at all events, desired to raise in the suit 
were, first: whether the adoption of the infant defendant 
Keshabdeo had ever taken place; whether it was valid if it 
had ; and who, on either view, were the persons interested ana 
in what shares in the partnership, which was treated as one 
constituted by the agreement of the 16th November, 1916; 
and secondly : whether the allegations made by the appellant _ 
against Durga Prosad were, if established, sufficient to entitle 
the. appellant to the decree-~of dissolution which he sought. 


But these did not comprise all the matters of difference 
then existent in the family of Nandram Chamria. First of 
all, in the appellant’ s own immediate branch of it, there was 
‘apparently a serious dispute between him and Musammat Surji 
upon the question whether the appellant and Amlokchand were 
joint or separate in estate ; there was another as to the rights 
of edch brother in the ancestral or self-acquired pro 
of their father Gorakhram ; there was a third as to the claim 
of Musammat Surji to certain company shares standing in the 
name of the appellant. Next there was a question with 
Amlokchand’s representatives in which not only the appellart 
but the estate.of Hardatroy was concerned : namely, whether 
Amlokchand’s estate was entitled to his two anflas or some 
other share in the parthership as carried on prior 
to the 1st January, 1917, and at whose expense. In Hardat- 


“roy's branch of the family again there were further ‘serious 
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questions, “as to the validity of the second agreement of the 
16th November, 1916, as to the extent of his widow Annar- 
deyi's prdperty,and.as to the rights and interests in the property 
of Hardatroy, both of his widow and his three sons 
respectively. 


The most striking feature of this second and third sets of 
disputes in relation to the question now before the Board is 
the interest in them of Annardeyi who, as, has been pointed 
out, was not a party to the suit at all. Nor can it fairly be 
gathered: from its terms, as their Lordships think, that any 
of these questions are either raised or foreshadowed in the 
appellant’s plaint. It may well be that some of them would 
have been mooted in one or other of the written statements 
of the defendants when put in. But this must still remain 
in the region of conjecture. It suffices to say that none of 
them have so far become matters in question in the suit. 


After the plaint was filed the adult members of the family 
appear to have come to the conclusion that all the questions in 
difference amongst them should be referred to arbitration, ana 
on the 11th May, 1922, Annardeyi, Ram Protap, Durga Pru 
sad, Radhakissen, Motilal, together with  Keshabdea,: be 
Musammat Surji on his behalf, executed a document addressed 
to Rai Sew Prosadji Toolsan Bahadur, Rai Narang Raiji 
Khaitan Bahadur, Banshidharji Khaitan, Jugal Kissoreji Birla 
and Sew Prosadji Gorodiya, appointing them arbitrators “ for 
the settlement of all matters in dispute amongst vurselrcs ` 
agreeing to accept whatever the arbitrators might decide with 
reference to the said disputes and in “ respect of the proceed- 
ings taken in Coyrt with regard to this matter, bef:re chis 
day ” agreeing that the proper parties, would make in accord- 
ance with the directions of the arbitrators such applications as 
the arbitrators might think necessary. 


‘“The terms in which this document is couched suggest very 
cogently’ to their Lordships’ minds that it was so far, at all 
events, the intention.of all the parties to it that the proceedings 
in the suit: should«become:merely ancillary to the arbitration, 
if indeed they were not thereby to be entirely superseded. And 
- if the application made to the Court had been that all proceed- 
ings in the suit should be stayed and an. order in these terms 
had been made thereon, that d8ubtless would have been the 
result. But. the application actually made to the Court was 
not: of that nature. It took the form of a petition presented 
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in the suit by the appellant purporting to act with tht approval 
of all parties and referring to the agreement of the 11th May; 
1922, as “an agreement to refer all matters in dispute be- 
tweén them”; and it prayed, in effect, that the matters 
alluded to in the agreement should all be remitted to arbitra- 
tion in accordance with its terms. 


| But whatever may have then been the desire of’ the 
parties, including it may well be even Annardeyi, and what- 
ever may have been the belief of the arbitrators as to the 
terms of the order actually made, the Court had on that appli- 
cation no power to refer to arbitration any questions between 
the parties to the suit other than those in question in the suit 
or any questions in which was concerned any one not a party 
to the suit. Nor did it exceed its powers in this matter for 
by its order-made on the 23rd May, 1922, although not 
actually drawn up until the following month, what the Court 
did was to refer all matters in difference in the suit between 
the parties to the suis to the final decision of the arbitrators 
named in the agreement of the 11th May, 1922, in terms pf 
that agreement, with consequential directions applicable to 
such a reference, the minor defendant, Keshabdeo, being given 
liberty to appear in the proceedings through his attomey. 


. In their Lordships’ judgment the decision of this appeal 
really turns upon the effect of that order properly interpreted. 
It was an order made in pursuance of paras. I and 2 of the 


Second Schedule to the Code of Civil Procedure, and in the 


exercise of a power thereby given to the Court to yefer to 


arbitration matters in difference in a suit defined by itself in 
“the order. of reference. It is incumbent upon arbitrators act- 


“ing under such an order strictly to comply with its terms. The 


Court does not thereby part with its duty to supervise the pro- 
ceedings of the arbitrators acting under the order. An 
award made otherwise than in accordance with the aytk@®rity 
by the order conferred upon them is, their Lordships cannot 
doubt, an award which is “ otherwise invalid ” and which may 
accordingly be set aside by ine Court. under para. 15 of the 
same schedule. 


The difficulties i in this ‘case. have all arisen fom. the facc 
that the arbitrators (misled jt may well be by the attitude pf 
the parties at the time of their appointment) have flot fully 


appreciated the importance ‘of the fact that some of the ques- , 


tions consensually submitted to them were already the subject- 
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matter of,a pending suit to which one of the persons appointing 
them was not even a party. 

The arbitrators did not wait for the Court's formal prder 
on the application of the 23rd May. They proceeded at once 
with the arbitration, and on the 27th May, 1922, they publish- 
edďd' their award. That award not only dealt with all the flis- 
putes above detailed but it is clear on its face that the arbitra- 
tors in no’ way discriminated between those disputes which 
were at issue in the suit and those wae were not. The order 
of the 23rd May is recited as one >. 

. . “By which all matters in dispute between the parties were referred to` 
our arbitration provided that the arbitration is po be in terms of the said agree- 


ment, dated the 11th May, 1922, and that the attorney for the guardian ad litem 
of the infant defendant be allowed to represent him.” 


` And it is clear to their Lordships from the terms isi the 
award itself —and there is extrinsic evidence to the same effect 
—that in reaching their conclusions the arbitrators took a com- 
prehensive view of the family situation and made an award 
which doubtless they regarded as just on the whole and as a 
whole, but which probably they would not, in any of its parts, 
have themselves made precisely in the same terms, if the is- 
pute thereby dealt with had alone or separately been submitted 
to them for adjudication. 

To illustrate by a striking example what. their Lordships 
mean, they would point to the shares to be taken in the new 
partnership provided for by the award. ‘These precise shares 
have apparently no counterpart in the shares taken in the dis- 
solved partnership according to either of the agreements. with 
referenct thereto which the arbitrators themselves find to be 
binding on the parties. 


The award, an elaborate document, has been areal 
analysed by the learned Judges in the Courts in India. Its 
not necessary that their Lordships should again go through 
it detail. It finds both of the agreements of the 16th’ 
November, 1916, to be binding: it declares that the appel- 
lant and Amlokchand were not joint but separate in estate and 
__a finding which vitally concerns the estate of Hardatroy— 
that they are respectively entitled to a five annas’ and a two. 
annas’ share if the partnership busines up to the 31st Decem- 
ber, 1916 : "that the adoption of Keshabdeo was valid : while . 
with special reference to the. pértnership business, the award: 
declares that the partnership is to be dissolved with effect from’ 
the 30th June, 1922 : it provides for a new firm being con- 


” 
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stituted as from the 1st July, 1922 : it prescribes the shares 
in which the old partners are to be interested therein, and with 
reference to that partnership declares that in case any of thc 
partners do not agree to the prescribed conditions he shall in- 
form the firm in writing, whereupor his capital. will be returned 
to ‘him and his connection with the:firm shall-cease and his ` 
share be taken up. equally by the remaining partners. - This 
last is the only provision in the award for the satisfaction of 
the claims against the property and assets of the dissolved 
partnership of any partner who -does not choose to come mto 
the new partnership. The award contains elaborate further 
provisions for the adjustment of the other disputes above 
referred to. 


In their Lordships’ judgment such an award is in no ) true 
sense one made in obedience to the order of the 23rd May, 
1922. While it would not be easy to segregate the findings 
with' reference to the matters in question in the suit from those 
not so in question__the findings in which Annardeyi was in- 
terested from those in which she was notit is, their Lord- 
ships think, impossible to uphold an award in relation to 4 
suit the conclusions of which were plainly coloured, if not 
dictated, by the view taken by the arbitrators of other ques- 
tions between the parties or some of them to which the suit 
had no reference. 


Taking even a narrower view of the matter the award 
so far as it purported to constitute a new partnership, giving 
to a party who refused to come into it only rights which were 
far below those to which as a member of a dissolved partner- 
ship he was entitled was not in their Lordships’ judgment an 
award in,any way contemplated or authorised by the order of 
reference. 


- To the award when published Ua Surji, as 
wake ad litem of Keshabdeo,’ took strong exception, and 
on the sth July, 1922, gave notice to the other parties-t the 
suit of an application by her for an order that the award 
should be set aside or modified or corrected by expunging 
therefrom all passages relating to matters that were not In 
, question in the suit. On that application Mr. Justice Greaves 
"by order, dated the 24tlt July, 1922, set aside the ward 1 in sc 
far as it purported to deal with matters referred to in the suit. 
His order, as above stated, waf affirmed by the Appellate Court 
by an order, dated the 19th of July, 1923. Mr. Justice 
Greaves based his decision primarily upon-the view that. thi?! 
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provisions of the award relating to ‘the new partnership were 
quite unauthorised and invalid. The Appellate' Court based 
their detision upon the ground that it was really impossible 
according to the Statute Law of India that one and the same 
arbitration should be held as Rankin, J. expresses it 2. 

‘ «Ay to matters within the jurisdiction of the Court and matters without 
the jurisdiction of the Court; between the parties’ to the suit and between 
them and other ‘persons; under the Code provided by the” Indian Arbitration 
Act-and under the Code provided by the Second Schedule ; under the superin- 
tendence and control of the Judge who has seizin of the suit and vf the\Judge 
disposing of business under the Indian Arbitration Act; partly upon an- order 
of reference and partly under an agreement.” “7. 


I 
Their Lordships desire to reserve their opinion upon the 


question whether there may not be exceptions to that compre- 
hensive statement. i 


They are satished, however, for the reasons they have 
given, that the order actually made by one Court and afirmed 
by the other was, in this case, the proper order to be made. 

They will accordingly humbly advise His Majesty that 
this appeal therefrom should be dismissed-and with casts. 

Solicitors for appellant: W. W. Box and Co. 

Solicitor for respondents : H. $. L. Polak. 


- A. de M. Appeal dismissed. 


PRIVY COUNCIL. p3 


[On Appeal from the Chief Court of Lower’ Burma. 


_ PRESENT :_Lorp PHILLIMORE, LORD BLANESBURGH 
AND Sir JOHN EDGE. 


D. R. K. Saklat and others a Appellants” , 


v. 
Bella ... , Respondent. 


Trusts of Parsi Fire Temple—Admission to sacred precincts of child. of 
non-Mwrsi father—Conversion of mox-racial Parsi to Zoroastrian faith—Suit by 
members ef Parsi community to exclude convert from use of temple—Trespass— 
Position of trustees. 


In 1859.the Government granted a piece of land at Rangoon to two Paral 
trustees upon trust to maintain it “as a cemetery and to the free use of persons 
of the Para flenopination, * and power was reserved to the Government to 
appoint new trustees, and to revoke the trust im "case the land was applied’ to 
other uses. In? 1868 another similar grant. was made “upon ‘trust to build 
and maintgin upon‘ the land a temple for @he use of the Parsi population,” and 
power was again reserved to the Government to nominate new trustees, and 
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to revoke the grant if the temple was not erected within a year. e Both grants 
were renewed in 1882, and schemes were subsequently drawn up for the 
management of the temple and burial-ground, that for the latter, providing 
that it “was to be used for burying persons who shall at his or ber death be 


actually professing the Zoroastrian religion and no other”; and that (no one” 


shali be taken to be actually professing the Zoroastrian religion: who has not 
been duly invested with the Sudra and Kusti, in accordance with the rites 
prescribed by-that religion”.- p ji 
In 1915 a person, whose father was a : cian ' Christian, and domet a 
Parsi, was converted to or initiated into the Zoroastrian religion, and began 
to attend the temple, and, within the sacred precincts thereof, to face 
‘the sacred fire and to perform the ceremonies in common with other worshippers. 


In an action instituted by certain members of the Parsi community against 
the convert for an injunction restraining her from using the temple or attending 
its ceremonies, Aeld, (a) that onjy those are entitled, as of right to the benefits 
of the temple, and to use, attend or participate in the religious ceremonies per- 
formed there, who are professing members of the Parti community, i. e, racial 
Parsis or persons deemed after a long lapse of ages to be racial Parsis, and 
consequently mere converts to the Zoroastrian religion were not such racial 
Parsis, and not within the contemplation of the donors or founders of the afore- 
said trusts, and had therefore no right of, and may be excluded or expelled by 
the trustees as a trespasser from, entering the temple ; but ($) this conferred 
no right upon the beneficiaries of the trust, apart from and without the inter- 
vention of the trustees, of directly suing persons outside: the foundation who 
seck to benefit by it; (c) where the subject-matter of a public or charitable 
trust is the rendering of some convenience or service of mich a nature that it 
will not hurt the lawful recipients if others outside the foundation share with 
them, the trustees are not bound to exclude such latter persons. D. M. Pett v. 
J. Jizibhai, I L R 33 Bom 509 and Rex y. Grunden : Ex parte Davison, Coop 419 
referred to. 

If what is prayed for is not a general declaration as fo the persons who are 
objects of the trust, or a construction of the scheme, or an order upon the 
trustees, the proper plaintiffs in the action ard not the beneficlaries-af the trusts 
of the temple, unless it is established that the juxtaposition ` of the 
two sets of persons in temple is (for example, among the different. castes of 
“Hindus) so repugnant to their habits of mind that the entrance of one set therein 
entaifs the departure of the other, so that it Is, as it were, trespass 
to the person, and not trespass into the premises of the temple. Azandrao B. 
Phadke v. Shankar D. Charya, | L R 7 Bom 423 referred to, ~ 


Quaere -Whether the use of the Fire Temple by a person duly admitted 
to the Zoroastrian religion can hurt the feelings of the other Zoroastrians or 
cause a substantial interference with the devotions of the worshippers, or a 
desecration of the Temple so as to ground an action directly against the intruder. 


Appeal from a decree of the Chief Court, Lower Burma, 
Appellate Side (Robinton and MacGregor, nee "dated th- 
28th July, 1920, dismissing the appeal of the p hintiffs ‘from: 


the decree of the said Court in its Original Jurwediction: 


(Young, J.), dated the 23rd April, 1918. 
The facts appear from the judgment of their Lordships. 


. 
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< ACM., Dunne, K. C., Sir George Lowndes, K. C. and P. C, 
E.' B. Raikes for appellants. |  Saklag 
W. H. Upjohn, K. C. and W. Draper for respondent. ` Pella. 
22nd October, 1925. The Judgment of the Board was 
delivered by , 
Lord PHILLIMORE :—The circumstances of this case are. °°? 
as follows :— ae 





Some time in 1899 a Goanese Christian named ' Jones 
with his wife arrived in Rangoon. - They were in. humble 
circumstances; and the wife applied for assistance to a Parsi 
of good position at Rangoon, Bomanji Cowasji, stating that 
she too was a Parsi. He befriended her till he went to Eng- 
land in 1900 and then asked his brother Sapurji Cowasji to 
look after her and the child, to which she had just given birth, 
the respondent Bella. The father died and when her mother 
died shortly afterwards Sapurji, who was a defendant in this 
suit, but ‘died ` pending the appeal, took Bella into his own 
house, and he and his wife treated her as their own child. 


When Bella was nearly 14, it was desired that the initia- 
tion ceremony into-the Zoroastrian religion called Navjot 
should be performed for her, but the local Head Priest at 
Rangoon refused, chiefly because as it appears from his 
evidence. he thought it would be unpopular with the Parsi 
community. Advantage was then taken of the temporary 
presence of some other priest, who performed the ceremony ; 
and after that invitations were sent by the Head Priest to 
Bella to,come with Sapurji and his wife to the Temple on 
festival days. Three such invitations were sent, the High 
Priest said, with the expectation that they would not be accept- 
ed ; but on the third occasion, being 21st March, 1915, Sapuryi’ 
brought her and put her within the sacred precincts facing the 
sacred fire, and in such a position that she went through all 
the“teremonies like other worshippers. 


This proceeding gave great offence to a number of mem- 
bers of the Parsi community in Rangoon, and on the jist 
March, this suit was brought by three members of the Parsi 
community, who stated that they brought it not only on their , 
own behalf hut on behalf of a large nufnber of members of the 
Parsi community at Rangoon, against Bella and against Sapurji, 
stating that the Temple was held on trust for the free and un- 
restricted use of the Parsi inhabitants in Rangoon profgssing 
the Zoroastrian faith, further stating that it was alleged that yA 
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the mother of Bella was a Parsi, and that Bella, had been 
validly converted or initiated into the Zoroastrian religion, but 
denying that this was so or indeed could be so, and Sverring 
that the defendants had by their acts “ not only wounded the 
religious feelings entertained by religiously inclined Parsis, 
but also caused the desecration of the said sacred Temple.” 

`- Än another pardgraph of the plaint, they stated that only 
members of the Parsi community professing the Zoroastrian 
religion were entitled to the use of the Temple, to the access 
of the sacred precincts and to attend, witness or take part in 
any religious ceremonies held therein, and that it*was never the 


intention of the Parsi community that the. children. of non- 


Parsi fathers should be ‘allowed the use of the Temple. They 
further said that even assuming that Bella could be duly admit- 
ted into the Zoroastrian religion, and assuming that her mother 
was a Parsi, even then she could not be considered a Parsi or a 
member of the Parsi population. They prayed for a declaration 
that Bella was not entitled to use the temple or to attend or to 
participate in any of the religious ceremonies performed therein 
and for injunctions to restrain her from entering the Temple 
and Sapurji from taking her there. 

Sapurji, in his own name and as guardian [or Bella, put in 
their written statement. In this it was contended that the 
plaint disclosed no cause of action, that the defendant Bella 
was entitled to attend the Temple and the ceremonies and 
caused no desecration by her presence; and it was stated that 
her mother was a Parsi, that she had been brought up trom 
early infancy as a Parsi and in the Zoroastrian faith, and that 


. she came within the terms of the trust of the Temple.” 


The following issues were then settled >. 

- “1, Whether the plaint discloses any cause of action ? 
“3. Whether this suit is maintainable ? 
“s, ‘Who are entitled to the benefit of the Fire Temple Trust ? 
“a Is the first defendant the daughter of a Parsi mother? | © 


> . “g. Is it possible for the first defendant, being a daughter of a pon- 
Parsi father to be initiated (a) into the Zoroastrian Religion, and (5) into ths 
Parsi community ?” 
“6, If it was possible, whether the ceremonies adopted for the pur- 
pose were defective (the second defendant to give particular of the ceremonies 
performed at the‘initiation of the first defendant within one wee, and the plain- 
tiffs, tp ‘state within one week thereafter whether, and if so, iq what respects 
they.contend that:these ceremon‘es were inefficacious) : e 


and the case was set down for a preliminary hearing.on the 
first and second issues. . co 4 


re 
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The Judge decided these points in favour of the plaintiffs; 
and thereupon some oral evidence was taken before the Judge 
at Rangeon, and a mass of evidence covering 664 pages of the 
record was taken on commission at Bombay. 

It appears that this was not the first occasion in modern 
times in which the question of the admissibility of a person who 
was not a racial Parsi, but who had become a convert to the 
Zoroastrian religion, to participate in the religious services 
and enter the temples of the Parsis had arisen. 


In 1903 a French woman had declared that she had be- 
come a convert to the Zoroastrian religion and had 
married a Parsi gentleman of position at Bomhay. Her 
claim to participate in religious worship had given rise to much 
excitement in the Parsi community, and seven Parsis, one of 
whom was the French woman’s husband, had brought a suit 
in the High Court of Bombay against the trustees of the Parsi 
endowments, first making a general case of some misfeasances 
requiring the intervention of the Court, and secondly, claiming 
a declaration that the trust deeds ought to be construed as ad- 
mitting to their benefits any person professing the Zoroastrian 
religion whether a racial Parsi or not. 

After a prolonged litigation, this suit, except in so far 
as it prayed for a correction of the general misfeasances, was 
dismissed ; and the Judges, for reasons which will have to be 
more minutely entered into, held that the various *ndownients 
were limited to the use of people who as well as being Zoroas- 
trian were also racial Parsis. But the controversy had not 
been forgotten, and its echoes are to be heard in the evidence 
given on commission in the present case. | 


Young J., in the preliminary judgment given in the pre- , 


sent case, held that the plaintiffs could not sue for trespass on 
land or in the Temple, but that they might have a third cause 
of action which he described as an interference with their 
right to exclusive worship. He thought that they had suffici- 
ently alleged this right and its infringement, that the right was 
one which had been often upheld by the Courts, and that the 
suit could be brought without joining the trustee or without 
obtaining fhe, consent of the Advocate-General. When 
he came tqhis later decision upofi the whole case, he 
described the injury as “an injury to the plaintiffs’ 
individual right to worship ‘undisturbed by the intru- 
sion of a person not belonging to their faith,” and applying his 
mind to the fifth and sixth issues, he held that Bella could be 
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initiated into the Zoroastrian religion and into the Parsi com- 
munity ; that the ceremonies adopted for the purpose were 
sufhcient, and that therefore there was no intrusion of a per- 
son not belonging to the plaintiffs’ faith, and it became imma- 
terial to decide issues three and four. Accordingly he dismissed 
the suit. 

When the matter came before the Chief Court, on appeal, 
the Judges, though apparently they heard one continuous argu- 
ment, gave two judgments : the first in respect of the prelimi- 
nary issues. In this they confirmed the actual decision of 
Young J. but enlarged the plaintiffs’ cause of action, saying 
that they might treat it as an injury to themselves, that Bella, 
even though she were a Zoroastrian, yet not being a Parsi, 
came to the Temple worship. 

‘This made it necessary for the Judges in the Chief Court 
to determine the third issue, viz., who are entitled to the bene- 
fits of the Fire Temple Trust ; and they held that it was a trust 
for a religion and not for a race. They then held in agree- 
ment with Young J., that Bella could be and was converted or 
initiated into the Zoroastrian religion, and therefore they con- 
curred with him in dismissing the suit. 

The Judges in the Chief Court took the view that the 
fourth issue might also have been decided in favour of Bella, 
i. e., that her mother was a Parsi, but that this fact was unim- 
portant, except as leading up to her conversion or initiation. 
Their Lordships agree with this. In their view it is settled 
that as regards the racial claim, maternity is of no importance. 

The appeal to their Lordships’ Board has raised among 
other questions the actuality and validity of Bella’s conversion 
and initiation ; but on this point their Lordships see no reason 
for differing from the judgment of the Chief Court. 

In the great controversy in the Bombay case, Dinsha 
Manekji Petit v. Jamsetyi Jijibhai (1), the two learned Judges 
(one of whom was himself a Parsi), came to the following 
conclusions thus expressed by the Parsi Judge, Davar }. : 

“i. That the Zoroastrian religion not only permits but enjoins the 
conversion of a person born in another religion and of non-Zoroastrian parents 

“2. That, although such conversion was permissible, the Zoroastrians, 
ever since their advent into India 1200 years ago, have never attempted to 
convert any ope into their refigion. = a 

“3. That there is not a single instance proved befofe the Court of a 
person born of both non-Zoroastriag parents ever having been admitted jnto 
the Zoroastrian religion professed by the Parsis in India.” S 
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It is true that as regards the quantum of the ‘neeessary 
ceremonial on initiation, Davar J. expressed an opinion that 
a piece of ritual called Burushnun was an essential part ; but 
in this matter he was travelling outside anything necessary for 
the cdse before him ; and their Lordships do not find that 
Beaman J., the other Judge, concurred with him as to this, 
and they think that the evidence given in the present case 
warranted the decision to which the Chief Court came that 
this additional ceremonial was not necessary. 

It follows therefore that the points which their Lord- 
ships have now to determine are whether the trusts of the 
Temple are for the benefit of all persons professing the Zoroas- 
trian religion or limited to those who, professing that religion, 
are also racial Parsis in the sense in which that word is under- 
stood in the Parsi community ; and secondly, whether if Bella, 
not being a racial Parsi, is not a person within the benefits of 
the Temple Trust, this fact gives the plaintiffs any right of 
direct action against her and against her guardian. 

The contention on behalf of the plaintiffs was the same 
as that of the contention of the defendants in the Bombay case, 
namely, that all these trusts were intended for Parsis in the 
limited sense, i. e. .— 

“First-——The descendants of the original emigrante into India from 
Persia who profess the Zoroastrian religion. 

“ Secondly.—-The descendants of the Zoroastrians in Persia who were 
hot amongst the original emigrants, but who are of the same stock and have 
since that date, from time to time, come to India and have eettled here, either 
permanently or temporarily, and who profess the Zoroastrian religion. 

“Thirdly.—The children of a Parsi father by an alien mother, if soch 
children are admitted into the religion of their fathers and profess the Zoroas- 
trian religion.” 

Now the origin of the Temple, the right to worship at 
which is in dispute in the present case, is as follows -_ 

On the 24th November, 1868, the Deputy-Commissioner 
at Rangoon, om behalf of Her Majesty's Government, granted 
to Bajunji Cowasji and Sapurji Hirji a parcel of land in the 
town of Rangoon of a certain size “upon trust to build and 
maintain upon the said parcel of land a temple for the use of 
Parsi population.” 

It was pfovided that the Depusy-Commissioner might 
nominate neW trustees, and that if a Temple was not erected 
within 3 year, he might revoke the grant. 

On the 14th August, 1882. probably because there had 
been ‘delay in building the Temple a re-grant was male to 


/ 





828 THE MADRAS LAW JOURNAL REPORTS. . (vot. 


new trustees upon trust for the same intents and purposes as 
the old grant, with like powers to appoint new trustees and a 
similar power of revocation if no temple was built within a 
year. 


Previously on the 11th January, 1859, the then Deputy- 
Commissioner had granted to two Parsi gentlemen another 


piece of land upon trust to maintain it “ as a cemetery and to’ 


the free use of persons of the Parsi denomination.” There was 
a similar power given to the Deputy-Commissioner to appoint 
new trustees and a power of revocation in case the land was 
applied to other uses. This grant was again renewed also on 
the 14th August, 1882. 


Some disputes having arisen as to the Temple, a suit was 
brought to have a new trustee appointed, and a scheme of 
management framed ; and on the 20th March, 1889, the 
Recorder appointed Bajunji Cowasji sole trustee and ordered 
a scheme to be framed. 


About the same time, a similar suit had been brought in 
respect of the burial ground, and by an order of the same date 
the same person was appointed trustee and a similar order to 
frame a scheme was made. The scheme in respect of the 
Temple gave the trustee charge of the Temple and its appur- 
tenances with duty to manage and improve as funds permitted 
and power to build a range of shops on part of the tryst lands, 
borrowing money for the purpose. After repayment of 
monies borrowed the rest was to be applied for the ‘current 
expenses of the Fire Temple and the Parsi Burial Ground. In 
this way and to this extent the two properties were brought 
together. 


When the scheme for the burial ground was to be framed, 


“there was a serious dispute with regard to children of Parsi 


fathers who died without having gone through the ceremonies 
of initiation, and eventually the scheme was framed in the 
following words z rad 


“zı The burial ground shall be used for burying persons who shall at 
hia or her death be actually professing the Zoroastrian religion and no other. 


“EXPLAWATION.-No one shall be taken to be actually professing the 
Zoroastrian religion who has not been duly invested with the Sudra and Kusti, 
in accordance with the rites psescribed by that religion, pro#ided, nevertheless, 
that children born of fathers following the’ Zoroastrian religi®n, and brought 
up in that faith, and dying before thg age of fourteen years and three months, 
without having been invested with the Sudra and Kusti, may be tiken to be 
octually professing the Zoroastrian religion, but children dying after having 
attained that age without having been invested with the Sudra and Kusti shall 
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not be takeg to have professed the Zoroastrian religion unless his or her investi- 
ture was prevented by unforeseen and unavoidable circumstances ” 

It is suggested for the defendants that this document shows 
that the stress of the matter was laid upon the religion and not 
uporethe race. 

One other document must be mentioned. Apparently it 
took a long time before the Temple or at any rate the present 
Temple was built, and on the 20th August, 1904, Bajunji 
- Cowasji executed a deed of declaration of trust reciting that 
he and his brother had built at their charge a fire temple upon 
the trust lands so that the same might form part of the said 
trusts and be for the use of the Parsi inhabitants of Rangoon, 
and purporting to declare for himself and his successors in 
office that he held the fire temple “for the use of the Parsi 
inhabitants of Rangoon free and unrestricted but subject not- 
withstanding to the tenets of the pure Zoroastrian religion and 
to the scheme prescribed by the Court.” 

The defendants at their Lordships’ bar contended that 
this was an attempt to alter the trust and as such should be 
rejected, but in their written statement they accepted it as a 
valid document. So far as it goes, it rather makes in the 
plaintiffs’ favour, but their Lordships are not disposed’ to 
attach grave importance to it. 

The Chief Court__as already stated considered that the 
effect of these documents was to impose a trust for the benefit 
of persons professing the Zoroastrian religion and no others. 

Their Lordships agree with the latter part of this propo- 
sition. Parsis who cease to be Zoroastrians have, in their Lord- 
ships’ veew, no claim. But upon the whole and after much 
consideration they think that the benefits are confined to per- 
sons who possess the double qualification of Zoroastrians and 
racial Parsis. 

The judgment in the Bombay case travelled over much 
ground__indeed, in their Lordships’ opinion, much unnecessary 
ground__but both Judges came to the conclusion that the vari- 
ous trusts in that case must be construed as being confined to 
persons who were of the Zoroastrian religion and racial Parsis. 
There were several trusts, and the expressions in the deeds 
were different ; but the word ' Parsi’ never appeared in them, 
and the word ` Zoroastrian’ or some @quivalent religious word 
was used. Sometimes the trusts were for the members of 
the Zoroastrian community of Bombay ; other phrases were 
similar. Nevertheless, both Judges came to the conclusion 
that they must be read as has been already stated. 
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Davar J. thus expressed himself -— . 

“A Juddin” (that is a Gentile) “may become a Zoroastrian, but how 
he ever could possibly become a member of the ‘Holy Zoroastrian Agjuman of 
Bombay’ or be one of ‘the members of the Zoroastrian community of 
Bombay’ or become one of ‘the Anjuman of the Maxdiasni faith’ pases my 
comprehension. A Juddin converted to Zoroastrianism had never come into 
existence. Such a person could not possibly have been within the contemplation 
of the donors and founders; the possibility of such a being coming into existence 
would be so new and novel that if the donor ever conceived such an idea and 
intended to include him in his benefaction, he would certainly designate 
him separately and specially, and not include him in the genera! description 
of the community of his then existing co-religionists and their descendants, d 

Beaman J. said :_ 

“The question is not whether the Zoroastrian religion permits conver- 
sion, but whether, when these Trusts were founded, the Founders contemplated 
and intended that converts should be admitted to participate in them.” 

In their Lordships’ view the same line of reasoning 
applies to the present case. The Parsi community had grown 
up to be such a distinct body, and admissions into it from out- 
side had been so very rare, that at the time when these grants 
at Rangoon were made the Government must have intended 
that the Temple should be for the benefit of professing mem- 
bers of the Parsi community, i. e., racial Parsis or people deem- 
ed after a long lapse of ages to be racial Parsis. 

But this does not exhaust the matters to be determiried on 
the present appeal. It determines that the respondent Bella 
has no right of entering into the Temple and may therefore be 
excluded or extruded from the Temple by the Trustees. They 
can treat her as a trespasser, But it does not follow that they 
are bound so to treat her. Still less does it follow that in an 
action to which the Trustees are not parties, and in which 
therefore no indirect remedy can be obtained, a direct claim 
can be supported as if for a tort committed by Bella or her 
guardian. 

When property is set apart for public or charitable uses, 
it will be a malversation to apply any of the funds for persons 
who are not objects of the trust. Those who are objects of 
the trust must have all the benefits they require ; and if there 
is a surplus, it must be left to the Courts to make a cy-pres 
application of it. But when the subject-matter of sych a trust 
or charity is the renderfng of some convenience qr service of 
such a nature that it will not hurt the lawful recipients if others 
share with them, their Lordships are aware of no ease in 
which.it has been held that the Trustecs are bound to exclude 


` persons who have no legal title to share. They may do so; 


~~, 
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they may,treat all such persons as trespassers and say : Sic volo 
Sic jubeo, shet pro ratione voluntas. But if they choose to 
admit $o the benefit of some park or garden established for a 
particular district some persons from over the border or to 
admit to a public library destined for a particular municipality 
persons from outside, or what is perhaps a nearer analogy, 
admit to the hearing of a lecture by a University professor 
persons not members of the University, this of itself furnishes 
no ground of complaint. If the numbers admitted are too 
large or the persons are disorderly or unpleasant in their habits 
or in any way substantially interfere with the convenience or 
benefit of those for whom the endowment was created, the 
Trustees may be required to exclude them. But the mere 
claim of A that B shall not share in such a benefit because B 
is not within the terms of the foundation is not one that 
Courts would encourage. 

Many illustrations of this doctrine could be drawn from 
the history of English institutions. The great schools of West- 
minster, Eton and Winchester arose from small nuclei, namely, 
a fixed number of endowed and privileged scholars taught by 
appointed masters. They have become what they are because 
unprivileged boys in greater numbers have been allowed to 
benefit by the services of the appointed masters, and to use the 
school class-room and play-grounds. 

The statutes of the colleges in Oxford and Cambridge 
make provision for the education of a fixed number of students 
or scholars privileged and endowed. Many, if not most, of 
them make no provision for the admission of other members in 
statu půpillari. But “ commoners,” so called, though their legal 
position is merely that of boarders [Rex v. Grundon : Ex parte 
Davison (2), have been for several centuries ` admitted 
equally with the privileged scholars to the benefits of the 
colleges, particularly to the use of hall, library and chapel. 


œ The intrusion of an unbeliever into a place of religious 
worship might well be a case of substantial interference with 
the devotions of worshippers. But the plaintiffs have failed 
to make out that Bella was not a Zoroastrian. They sug- 
gested indeed that her conversion was impossible, or at any 
rate that‘%t had not been completed by due initiation; but their 
Lordships &gree with the Judge of first instance that this sug- 
gestion was not established ; while, except in the evidence of 
one unsatisfactory witness, there was nothing to show that 


a, Cooper's Reports, 319, 
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Bella’s presence would be thought to cause desecratiqn, if once 
it was accepted that she was a Zoroastrian. 


Also, if it were a question of caste and worshippers of a 
higher caste would be defiled by the presence of a lower gaste, 
as in Anandrav Bhikaji Phadke v. Shankar Daji Charya (3) 
this would bea serious disturbance. As was saidin that 
case Lm 

“This right is one which the Courts must guard as otherwise all 
high-caste Hindus would hold their sanctuaries and perform their worship only 
so far as those of the lower castes chose to allow them.” 

But this claim is again not established. Indeed, what 
may be called the quasi-caste claim is not even suggested in the 
pleadings. It is the wounding of religious feelings and the 
desecration of the Temple which are put forward. 


Their Lordships have now to consider the relief which 
the plaintiffs have sought in this suit. They have not sought 
for a general declaration as to the persons who are objects of 
the trust. They have not sought for a construction of the 
scheme, or for any order to be made upon the trustee, nor 
have they made the trustee a party. For this they would 
probably have required the consent of the Advocate-General. 
They pray in the plaint “ for a declaration that the defendant 
Bella is nót entitled to the use and benefits of the Parsi Fire 
Temple in Dalhousie Street known as ‘ Captain’s Agiary or 
Dhurraymair ’ or to the use and benefits of the buildings stand- 
ing on the said trust land or to attend at or participate in 
any of the religious ceremonies performed therein.” 


Then they claim an injunction to restrain the défendant 
Bella from entering and the other defendant, now dead, from 
bringing her into the temple to attend the reli oui ceremonies. 
This isa claim for an injunction to prevent the repeti- 
tion of an alleged trespass. It must therefore first be estab- 
lished that there was a trespass and one for which damaggs, 
though possibly only nominal, could be recovered. Btt for 
trespass upon land the only person to bring the action is the 
person in possession of the land, that is, the trustee. That a 
beneficiary or two or three beneficiaries of a trust for public 
purposes may bring a sujt for trespass against ag intruder is a 
novel principle of jurisprudence ; ; and the case ignot made 
stronger by the suggestion that several other beneficiaries 
agree with them. 


3. (1883) ILR 7 B gas, 
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It may be that in India it would be convenient in some 
cases to allow such a suit, and the judgment in Anandrav Bhi- 
kaji Phadke v. Shankar Daji Charya(3)may form a precedent. 
But, if so, the circumstances must be as powerful as ìn that 
case.” It must be established that the juxtaposition of the 
two sets of persons is so repugnant to their habits of mind 
that the entrance of one set into the Temple entails the depar- 
ture of the other, so that it is as it were trespass to the 
person. 

As already stated, no such case has been established, and 
therefore it is not necessary to discuss the principle on which 
the judgment in Anondrav Bhikaji Phadke v. Shankar Daji 
Charya (3) is founded and which was indeed accepted by the 
Judge of first instance in the present case. The facts do not 
warrant the claim, if it be a sound one, and no injunction can 
be granted. © 

With regard to costs, the learned Judge of first instance, 
while giving the defendants the general costs of the action, 
thought that both sides were to blame for the‘inordinate length 
of the Bombay commission and made the plaintiffs pay two- 
thirds only of the defendants’ costs of the commission. 

If any costs of the action were to be given, some similar 
provision should be applied. But, upon the whole, their 
Lordships feel that the plaintiffs have failed in the greater part 
of their suit, and that the giving to them of a declaration is 
an indulgence. They were given the costs of the preliminary 
issues before Young, J. and the costs of so much of the appeal 
as related to those issues. These they keep, and the orders 
against them in respect of other costs in the Courts below will 
be discharged, and there will be no costs of this appeal. Their 
Lordships will humbly recommend His Majesty that this. 
appeal be allowed, 'that the judgment of the Chief Court be 
varied, and that a declaration be made, namely, that Bella 
wag not entitled, as of right, to use the temple, or to attend 
or to Participate in any of the religious ceremonies performed 
therein, that except as to the costs awarded to the plaintiffs in 
the Court of first instance, and in the Chief Court, there be 
no costs in the Courts below, and that there be no costs of 
this appeah  , g 

Solicitog for appellants: 4. M. Bramall. 

Solicitors for respondent : «Waterhouse and Co. 

A. de M. Appeal allowed. 


3. (1883) IL R7B 323. 
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PRIVY COUNCIL. 


[On Appeal from the High Court of Judicature at Bombay] 
PRESENT : Lord DUNEDIN, LORD SUMNER AND SIR 


JOHN EDGE. > 

Shafi Ahmed Nabi Ahmed and others ... Petitioners* 
v. 

The King-Emperor ... Respondent. 


Criminal Procedure Code, 1898, S. 5a7—Crimimal charge—Comment by 
local mexospapers prior to trial unfavourable to accused—Appkcation te Viceroy 
fer removal of place of trial refused—Prepudice to fair trial—Subsequent trial 
and comdiction of accused—Application to Privy Council for spectal leave to 
ap peal— Substantial and grave infustice....... by a disregard of the forms of 
legal process, or by some violation of the principles of natural justice.” 

Where criminal charges were pending before the High Court at Bombay, 
and certain comments were made by the Bombay newspapers unfavourable to 
the prisoners, and application was accordingly made to His Excellency the 
Governor-General under §. 527, Criminal Procedure Code, to transfer the trial 
elsewhere, but the same was refused, and the prisoners were subsequently tried 
at the High Court, Bombay, before a Judge and Special Jury, and convicted 
ov the charges, Held that such refusal of the Governor-General, who had the 
advantage of being in the country and judging of the real state of public feeling, 
did not constitute, in the language of Lord Watson in Rex v. Dulett, 12 A C 459, 
“any violation of the principles of natural justice” to enable the Privy Council 
to entertain a petition from the prisoners for special leave to appeal from their 
conviction 

Similarly, the adequacy or twadequacy of the Judge's charge to the jury in a 
criminal trial, though furnishing a proper ground of appeal to a Court of 
Criminal Appeal, does not amount to “a disregard of the forms of legal process, 
or a violation of the principles of natural justice” to warrant the Privy Council 
in acceding to or entertaining an application for special Icave to appeal by a 
prisoner convicted as a result of the trial. 


Two petitions for special leave to appeal from the con- 
victions and sentences of the High Court, Bombay (Crump, J. 


“and a Special Jury), dated the 23rd March, 1925. 


The petitioners were charged and convicted of having 
on the 12th January, 1925, in Bombay, engaged in an attack 
on one A. K. Bawla, paramour of Mumtaz Begum, ‘in pur- 
suance of a conspiracy to kidnap her from British India, and, 
in the act, murdered the said A. K. Bawla, and seriously 
wounded the said Mumtaz Begum, Lieut. Saegert and 
K. E. Mathew. Their petitions alleged, inter atia, that (1) the 
great public prejudice Created against them in Bombay by the 
violent comments of the local newspapers prior to the trial, 


and the refusal by His Excellency the Governor-Géneral to 


AA CO eee 
“sth November, 1925. 
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transfer the trial under S. §27, Criminal Procedure Code, had 
prevented them from having a fair tnal; (2) the identifica- 
tion by ‘the witnesses for the prosecution of the petitioners as 
the real culprits was unsatisfactory and unreliable ; and (3) the 
verdict was against the weight of the evidence. 

Sir J. Simon, K. C., Sir G. Lowndes, K. C.. J. M . Parekh 
and M. R. R. Pillai for petitioners. 

A.M. Dunne, K. C. and K. Brown for respondent. 

The Board dismissed both petitions, and their reasons 
therefor were delivered on the 5th November, 1925 by 

Lord DunepIN Their Lordships have repeatedly 
announced that in dealing with petitions for special leave to 
appeal against sentences pronounced in the Criminal Courts of 
the various Dominions of the King, they will not act as a Court 
of Criminal Appeal and will not, to use the words of Lord 
Watson in Diller s case (1) advise His Majesty to “review or 
interfere with the course of criminal proceedings, unless it 1s 
shown that, by a disregard of the forms of legal process, or by 
some violation of the principles of natural justice, or otherwise, 
substantial and grave injustice has been done. ” 

In the present case the first point urged by the petitioners 
is that there had been such copious and prejudicial newspaper 
comment on the crirhe committed that a fair trial by jury was 
impossible in Bombay. 

It 1s in the power of the Governor-General of India if he 
thinks that iu the state uf public feeling a fair trial could not 
be obtained in the place where the offence would ordinarily be 
tried, to°order that the trial be held elsewhere. An applica- 
tion was made to him to so order and was refused. To ask 
the Board to declare that such a refusal of the Governor- 


General, who had all the advantages of being in the country © 


and of judging of the real state of public feeling, amounted 
to æ violation of the principles of natural justice is nothing less 
{han preposterous, and their Lordships cannot too strongly 
qualify the impropriety and uselessness of such a demand. 

As regards the other grounds in the case of the first six 
petitioners, they are all questions as to the sufficiency of 
evidence__‘it for consideration by a Cart of Criminal Appeal, 
but falling far short of the definite dictum quoted. 


The case of the remaining petitioner which at first sight 
might seem different, is, when more closely looked at, just the 
cc ttle a aaa ay 


I. (1889) 12 A C 459. 
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same. He was not present at the scene of the assault and 
murder and consequently the offence of which he was found 
guilty was abetment of murder. The point that wag sought 
to be urged by his counsel was that the charge of the learned 
Judge did not adequately bring home to the jury that abetment 
of murder could not be properly inferred from a conspiracy 
to kidnap unless the natural result of the attempt to kidnap 
was murder. The learned Judge in the course of his charge 


used these words after explaining S. 111 of the Penal Code :— 

“I merely emphasise once more that the crucial point as regards the 
applicability of that section’ is whether that which is done pras a probable 
consequence of the abetment ; was it a probable consequence of the conspiracy 
into which accused No. 9 had entered that Bawla would be murdered on the 
right of Januacy the rath? Unless you can eo find, that charge of murder 
cannot be established. ” 


And he specially left it to them to say whether after finding 
conspiracy they “ could go the length of saying that the proba- 
ble consequence of the conspiracy was the murder of Bawla 
and the attempted murder of Lieutenant Saegert.”’ If this 
were a Court of Criminal Appeal it would be difficult indeed 
to say that this advice to the jury was not adequate to the 
situation. Still, it would be a question for a Court of Criminal 
Appeal. Here the moment that adequacy is raised in refer- 
ence to such advice the case of the petitioners is gone; for 
who could possibly say that the adequacy‘ or otherwise could 
amount to a “ disregard of the forms of process or violation 
of the principles of natural justice” ? The averment fails, 
just as the averments in the other cases failed. 

Their Lordships will humbly advise His May to 
refuse the prayer of all the petitioners. 

Solicitors for petitioners : T. L. Wilson and Co. 
. Solicitor for respondent : Solicitor, India Office. 

A. de M. Prayer refused. 


PRIVY COUNCIL. 


[On Appeal from the High Court of Judicature at Ma dras} 
PRESENT VISCOUNT HALDANE, Lord WRENBURY 
AND Lorp BLANESBURGH. . 


S. Soundararajan and others ... Appellants* 
v. 3 e * 
C. M. Natarajan and others es Respondents. 


Hindu La«w-—Testator resident im, Madras—Vahdity of bequest to wabora 
persons—Hindu Wills Act (XXI of 1870)—Hindu Transfers and Be§uests Act 
\"Seshagiri Aigatts Act’) of Madras (I of 1914), S. 3—-Poawers of Madras 

*P C Appeal No. 140 of 1923. 16th July, 1935. , 


+ 
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Provincial Lggislature—Indiax Act (VIH of 1921)—Rwle against perpetutites— 
Indian Succession Act (X of 1865), Ss. 101, 10a and 116—Mayorsty Act (IX of 
1875), as amended by Guardians and Wards Act (FIII of 1890). 


The will, dated 1897, of a Hindu testator, resident in Madras, who died 
in 190% after directing the formation of a fund for the payment of a monthly 
sum to his widow for life, directed that his trustees were (a) to apportion the 
residuary trust funds into as many equal shares as he had daughters who were 
either living at his death or, Having predeceased him, had left issue them and 
him surviving; (b) to pay the income of such shares to the respective daughters 
during life, and, after the death of each daughter, to hold her share aforesaid 
for her children who should attain 21 years; (c) if any daughter died without 
lawful issue, to hold the said share in trust for children of the other daughters 
who should attain 21 years; and (d) if a daughter dying in the testator’s life- 
time left lawful issue surviving the testator and attaining the age of 21 years, 
such issue were to take the share appropriated as aforesaid to the daughter as 
if she had survived the testator, Only some of the testator’s grandchildren 
were born before his death. In a suit by some of the grandsons, after the 
death of the testator’s widow and his three daughtera, for the interpretation of 
the will, administration and declaration of the rights of the parties: 


Held, (i) under S. 126, Succession Act (X of 1865) (which applies to the 
testator’s will by reason of the Hindu Wills Act, XXI of 1870, and which 
embodies the principle laid down in Lassence v. Tierney, 1 Mac & G 551), 
where the will as a whole shows an intention to confer an absolute estate in 
the first instance on a legatee, and following on that absolute estate, there is a 
provision for settlement, which in the event cannot be operative, then the words 
of prior intention prevail, and the absolute estate takes effect notwithstanding 
the failure of the provision for settlement; but (fi) as cl. (a) of the will 
above set forth merely directed apportionment or division, and not distribution 
or disposition of the property, and cl. ($) effected the distribution, giving the 
daughters an income for life, followed by gifts to their children, the will did 
not confer upon the daughters any such absolute gift as is contemplated by 
8. 126 of the Succession Act, but only a gift for life; (if) as to the later 
gifts in favour of the daughters children, at the date of the testator’s death 
iN 1904, the vesting of the bequests to these children as a class may have been 
delayed beyond the period prescribed by S. 101 of the said Act (i g. the lifetime 
of one or more persons living, and the minority, ending at 18 years of age, of 
some person who shall be in existence at the expiration of that period) ; hence, 
these bequests were void and inoperative under Se. ror and 10a of that Act; 
(iw) all questions to the powers and limits of the Provincial Legislature of 
Masiras, and the validity of the Hindu Transfers and Bequests Act (I of 1914) 
(“Seshagiri Aiyar’s Act”) of that Legislature have now been set at rest by 
Act VIL of 1921 of the Indian Legislature, which has the effect of making the 
Succession Act (X of 1865), 8. 101, now mipereede the decision in Tagere ~v. 
Tagore, L R I A Supp 47, and make it applicable to the present will; and 
(v) by the operation of §. 5 of the said Act VIII of r921, and the Majority Act, 
S. 34 (as anfended by the Guardians and Wardg Act, VII of 1890, 8. 52), the 
plovision in the will fixing the age of a1 years in every case as the time for 
the vesting of the legacies contravenes the Succession Act (X of 1865), Sa ror 
and 102,4and is void. 


Appeal from a decree of the High Court, Appellate Juris- 
diction, dated the 16th December, 1920 (Wallis, C. J. and 
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Ramesam, J.) affirming a decree of the same Court Original 
Jurisdiction (Coutts Trotter, J.), dated the 6th November, 
1919. 

The facts appear from the judgment of their Lordships 
and from the report of the prior proceedings in Soundararajan 
v. Natarajan (1). > 

4. C. Clauson, K. C. and K. V. L. Narasimham for 
appellants. 

W. H. Upjohn, K. C., Sir W. Schwabe, K. C. and 
A.M. Talbot for respondents. 
` ‘The arguments proceeded substantially on the lines res- 
pectively of those in the Court below [see Soundararajan v. 
Natarajan (1)'] and their Lordships’ attention was drawn to 
Act VIII of 1921 passed by the Indian Legislature since the 
date of the judgment under appeal. 

16th July, 1925. The Judgment of the Board was deli- 
vered by i 

VISCOUNT HALDANE : The questions which arise for 
decision on this appeal relate to the construction and validity 
of the provisions of a will, dated 27th April, 1897, and made 
by a Hindu, C. Ratna Mudaliar, who died in 1904. He 
left a widow and three daughters. One of these daughters, 
Yasodammal, died in 1907 ; and another, Rajammal, in 1908 ; 
and the third, Nilayathatchi Ammal, in 1918. Yasodammal 
had four children, as to three of them, two sons and a daugh- 
ter, born before the death of the testator in 1904, and as to 
one of them, born afterwards in 1907. Rajammal, the 
second daughter, had a son Tirugnanasambandam, who was 
born in 1907. This child was constituted a Ward of Court 
ia 1910. Nilayathatchi Ammal, the third daughter, had six 
children, three sons and three daughters, all born after 1904. 
Of these various families the three sons of the third daughter 
were plaintiffs in the suit and are appellants to-day. The 
others were defendants and are now respondents. : 


It will be convenient first of all to set out the material 


portions of the will :— 
“Y give devise and bequeath all my estate and effects immoveable and 


* moveable unto my Trustees Upqn Trust that my Trustees shallasellecall in and 


convert into money the same or such part thereof as shall not copaist of money 
and shall with and out of- the proceeds of auch sale calling in and conversion 
aod with and out of my ready money pay my funeral and testamenteryexpenses 
and debts and shall stand possessed of the residue of such proceeds Upon Trust 
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to set apart thereout and invest in promissory notes of the Government of India 
such sum or sums of money as when eo invested as aforesaid will produce by 
the income thereof a monthly sum of rupees one hundred and to pay such 
income monthly to my wife C. Andalammal during her life and from and after 
her degease to stand posecssed of the said sum and the investments for the ume 
being representing the same Upon the Trusts hereinafter declared concerning 
the residue of my estate. And as to the residue of my estate I direct that my 
Trustees shall at their discretion invest the same in any of the modes of invest- 
ment in which trustees are by law authorised to invest trust fands and shall 
stand poaccesed of the said residuary trust moneys and the investments for the 
time being representing same (hereinafter called “the residuary trust funds”). 
In Trust to apportion the residuary trust funds into as many equal partes or 
shares as there May be daughters of mine living at the time of my decease or 
who having predeceased me shall have left issue her or them and me surviving 
and to pay the income of each of such equal parts or shares to my said 
daughters respectively during their respective lives. And from and after 
the decease of each of my said daughters to stand possessed of the share of 
tbo residuary trust funds so appropriated as aforesaid to such daughter Upon 
Tiust for all the children of such daughter who shall attain the age of twenty- 
one years in equal shares and if there ahali be only one such child the whole 
to be in trust for that one child and in the event of any of my said daughters 
dying without leaving lawful issue her or them surviving I direct that my 
trustees shall stand possessed of the share or shares so appropriated to her or 
them as aforesaid Upon Trust for all the children of the other or others of my 
said daughters who ahali attain the age of twenty-one years as tenants-in-common 
in equal shares pern stirpes. Provided always and I hereby declaie that if any 
daughter of mine shall die in my lifetime leaving lawful issue at the time 
of my death soch issue aa shall attain the age of twenty-one years shall take and 
if more than one as tenantein-common in equal shares per stirpes the share 


which would have been so appropriated as aforesaid to such daughter of mine 
end her issue if she hed survived me.” 


The suit was instituted in the High Court of Madras for 
a due construction of the will and for administration. The 
plaintiffs, the present appellants, were, as already stated, grand- 
sons of the testator and children of his third daughter. Their 
case is that they, along with the sons of the other two 
daughters, are entitled to succeed to the testator’s residuary 
estate subject to an annuity to the widow and to mere life 
effates given to the three daughters, who are all now dead. 
For they contend that the trusts in favour of grandchildren, 
following in the will on those for the daughters for life, are 
void by the law of India. The case of the respondents, on the 
other hand, is that the trusts introduced in favour of grand- 
children Wert validly created by the will, or, alternatively, 
that the th®ee daughters of the testator in the result took his 
residue, absolutely. ° 


The case was tried before Mr. Justice Coutts ‘Trotter. 
who decided im substance (1) that the testator gave only a 





h) 
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EG, life estate to each of his three daughters, and not an absolute 
Soundara- estate, remarking: “It seems to me clear that what the 
mm testator wished to do was to divide the income of his estate 


v. 


Natarajan into three shares for the benefit of his three daughters respect- 
Viscount ively during their lifetime, and thereafter the corpus of each 
Haldane. share should belong to such of the children of each daughter 

as should attain the age of twenty-one years °; (2) that under ° 
the provisions of S. 3 of the Hindu Wills Act, 1870, and the 
rules laid down by the Lords of the Judicial Committee in the 
case of Tagore v Tagore (2) and other decisions, the gifts 
to the grandchildren of the testator born after bis death were 
void ; but that the provisions of the Madras Act I of 1914, 
which were not in his opinion ulira vires of a Provincial Legis- 
lative Council, validated the bequest in this respect. The 
learned Judge was further of opinion that the testator’s will 
did not, for reasons which he gave, contravene the Indian rule 
against perpetuities in view of the provisions of Act IX of 
1875, as amended by the Guardians and Wards Act, 1890. 

_ There was an appeal to the Appellate Civil Jurisdiction 
of the High Court of Judicature at Madras. Before judg- 
ment on tifat appeal was delivered certain compromises were 
made between certain of the parties, for the division between 
them of what might be the fruits of this litigation. Into the 
terms of the compromise it is not, however, necessary, at this 
stage of the suit, to enter. 

The appeal was heard by the Chief Justice (Sir John 
Wallis) and Mr. Justice Ramesam. ‘These learned Judges 
did not agree with the view of the Trial Judge as to the effect 
of the Indian Majority Act, 1875, and of the Madras Act, I 
of 1914 (which they held to have been ulira vires of the Pro- 
vincial Legislature). They were accordingly of opinion that 
the disposition of the will could not take effect as regards bene: 
ficiaries born after the death of the testator, and, as the pro- 
visions in. favour of issue of daughters were obnoxiouseto 
S. ror of the Indian Succession Act, 1865, they thought that 
the whole disposition ini favour of the daughters’ children 
failed as a result of S. 102 of that Act. They held, however, 
that upon the true construction of the will the intention of the 

e testator was, in the first, instance, to make an absolate gift in 

favour of each of his three daughters, the provæions which 
followed being a mere settlement of the gift thus absolutely 
made, and that consequently under S. 126 of the Indian Suc- 
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cession Act, 1865, the daughters of the testator took absolutely, 
when these provisions failed of effect. That section, made 
applicable to the testator’s will by the Hindu Wills Act, 
XXI of 1870, is as follows >. 

° “Where a testator absolutely bequeaths a fund, so as to sever it from 
his own estate, but directs that the mode of enjoyment of it by the legatee shall 
be restricted so as to secure a specified benefit for the legatee; if that benefit 
cannot be obtained for the legatee, the fund belongs to him, as if the will had 
contained no such direction.” l 

This is an enactment in statutory form ofa principle which 
was already familiar to English lawyers. The case of 
Lassence v. Tierney (3) shows that where, reading the will as 
a whole, the intention to confer an absolute ‘estate in the first 
instance is expressed or implied, and following on that absolute 
estate there is a provision for settlement which in‘the event 
cannot be operative, then the words of prior intention prevail 
and the absolute estate takes effect notwithstanding the failure 
of the provision for settlement that follows. In India the 


_ words in S. 126 must be followed as laying down the principle, 


but the principle is not substantially different from what was 
expressed in Lassence v. Tierney (3). ` Their Lordships have 
given consideration to the terms of the will in the present case. 
The material directions are those to the trustees ‘‘ to appor- 
tion the residuary trust funds into as many equal parts or shares 
as there may be daughters of mine- living at-the time of my 
decease or who having pre'——sed me shall have ‘left issue 
her or them or me surviving.” The trustees'are then to 
“pay the income of each of such equal parts or shares to my 
said dayghters respectively during their respective lives. And 
from and after the decease of each of my said daughters to 
stand possessed of the share of the residuary trust. funds so 
appropriated as aforesaid to such daughter upon trust 
for the children of such daughter who shall attain 
the age of 21 years.” The testator then directs 
tht jn the -event of any of the daughters dying 
without leaving lawful issue the trustees are to “ stand possess- 
ed of the share or shares so appropriated to her or them as 
aforesaid on trust for her children who shall attain twenty- 
one. He goes on to introduce a proviso under which, if a 
daughter dies’ in his lifetime leaving lawful issue, such issue as 
shall attair® twenty-one years are to take the share “ which 
would kave been so appropriated as aforcsaid to such daughter 
of mine and her issue if she had survived me.” 
s. (1849) 1 Mac & G 551. Ss 
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Reading the will as a whole their Lordships are unable 
to agree with the conclusion about the construction of these 
clauses come to by the Court of Appeal. They think that 
the first trust for apportionment directs merely division of the 
fund into as many equal parts or shares as there are daughters 
living at the testator’s death, or sets of issue then living of 
daughters then dead. 


The words of IN KUA are introduced for merely 
arithmetical purposes and so far do not dispose of property. 
In order to find the interest given under the will it is necessary 
to proceed to the further words, and these, inthe case of a 
daughter, confine her’ interest to a right to mcome for life. 
They are followed by words of disposition in favour of the 
children and issue. This view of what may be called the 
apportionment clause is even more apparent as regards the 
suggested gift to issue of a deceased daughter. There is no 
unqualified gift to them by the apportionment clause. The 
effective gift in the later words of the will is to such of a de- 
ceased daughter’s childrem as attain 21. And if, of this will 
it could be said that the testator had used the words “ issue ” 
and “children.” interchangeably then the limitation to such 
children only as attained 21 would, if there were a prior gift 
to them without that qualification, be merely otiose. If so 
much. cannot be said then there is no room for the operation 
of the rule. Their Lordships are, therefore, unable to find 
m this will the absolute bequests required by S. 126. They 
think that the three daughters took only for life, and-that it 
must remain to be seen whether the later gifts in favour of 
pA children or other issue are validly made under Hindu 

tW. 


Turning to this question, the first observation to be made 
is that the will has apparently been drawn by some one familiar 
with English Law, but not with the Indian statutes whjch 
apply. If it were only a question of the English rule against 
perpettties, there would be no objection to the will. But 
there comes in S. ror of the Indian Succession Act of 1865. 
Under this section no bequest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond the lifetime of 
one or more persons liting at the testator’s decease, and the 
minority (ending at 18) of some person who shall be in exist- 
ence at the expiration of that period and to whom, if h® attains 
full age, the thing bequeathed is to belong. The validity of 
the gifts now in question must be scrutinized as at the death 
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of the testator, i. £., 1904, and if S. 101 then applied the dis- 
position subsequent to the lifetime of the testator’s daughters 
was imvalid, for the children of the daughters take only in 
classes, and by S. 102 of the Succession Act, if a bequest 1 18 
made to a class-of persons, with regard to some of whom it is 
inoperative by reason of the rules contained in S. 101, the 
bequest is wholly void. It being plain that this bequest, tested 
as at the testator’s death, made delay beyond the lifetime of 
the daughters and the minority of some of their children possi- 
ble, the bequest in favour of the children was inoperative. It 
was suggesttd, however, that this section had no application 
to the will of a Hindu by reason of the fact that, as is shown 
by the Tagore v. Tagore case (2), any disposition in such a 
will is invalid if the disponee is an unborn person at the testa- 
tor’s death. The section, it was said, is only applicable to 
dispositions which are not otherwise ineffective. One answer 
to this was that in 1914 the Madras Act above referred to 
was passed which purported to get rid of the difficulty caused 
by the Tagore v. Tagore (2) decision. This Act provides 
by S. 3 that a disposition shall not be invalid by reason only 
that the transferee or legatee is an unborn person at the date of 
the transfer, or the death of the testator. Questions were 
raised, as has already been observed, in the Courts below as to 
the validity of the Madras Act, but these questions, are now 
superseded by the Act of the Indian Legislature, VIII of 
1921, which has validated the law contained in the Madras 
Act, and repeats in S. 5 a provision identical with S. 101, of 
the Succession Act, 1865. The result is to make that section 
applicable to this will, upon a view which was not contested 
before their Lordships if the Madras Act or the Act of 1921 
were treated as operative. Now in that section, as has been 
already said, a “ minor ” means any person who shall not have 
° completed the age of eighteen years. It was, however, pointed 
owt by the respondents that, by the Majority Act, 1875, every 
minor of whose person or property a guardian has been or 
shall be appointed by any Court of Justice, and every minor 
under the jurisdiction of any Court of Wards, shall, notwith- 
standing anything contained in the Indian Succession Act or in 
any other enactment, be deemed to have attained his majority 
when he shall have completed his age of 21 years and not 
before; and this is accompanigd by a provision that every 
other person domiciled in British India shall be deemed to 
a (1873) L RI A Suppt 47. 
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have attained his majority when he shall have completed: his 
age of 18 years and not earlier. These provisions do not, how- 
ever, in the opinion of their Lordships, help the respondents. 
At the téstator’s death_for this’ purpose the relevant date— 
it was not clear, and could not be certain, whether all or Any of 
the members of the classes in, whose favour the disposition was 
made would ever have guardians appointed. “ The provision 
of the will fixing 21 in every case, as fhe age of vesting was, 
therefore, in contravention of S. 101, and the whole gift is in- 
valid under S. 102. Their Lordships are unable to agree 
with the views expressed in some detail on this: point by the 
learned Trial Judge. 


Their Lordships are of opinion, for the-reasons they have 
given, that the appeal must succeed. There will be a decla- 
ration that the appellants are entitled to their respective shares 
in the property in suit as upon an intestacy, subject to the life 
estates (now at an end) in favour of the testator’s daughters. 
This will be without prejudice to the compromises referred to 
in ‘he decree appealed from, and to the sanction given to them 
by that decree. The case must go back to the High Court 
for further inquiry on that footing. Their Lordships do not 
think it necessary to interfere with the orders as to costs made 
in the Courts below. They think that the costs of this appeal 
should, in the same way, be payable out of the estate. 


They will humbly advise His Majesty accordingly. 
Solicitor for appellants : H. $. L. Polak. 


Solicitor for respondents : Douglas Grant. . 
A. de M. ~ Appeal allowed. 
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